Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


/k-":''-^,  ••• 


/y 


r 


**?#".. 


•     .      • 


CHAPTER    178. 


AN  ACT 


•    »     •     • 


SUPPLEMENTAL  TO  THE  CODE  OF  CIVIL  PROCEDURE. 


•    -   • 


•  *  Passed  May  6,  1880;  three-fifths  being  present. 

Tlie  People  of  the  State  of  New  Yorhj  represented  m 
Senate  and  Assembly^  do  enact  aafoUows : 

SBcrnoN  1.  The  act,  entitled  "  An  act  relating  to  courts, 
officers  of  justice,  and  civil  proceedings  ",  passed  June  2, 
1876,  is  hereby  amended  by  striking  out  section  fourteen 
hundred  and  ninety-six  thereof,  and  by  adding,  after  section 
fourteen  hundred  and  ninety-five  thereof,  as  follows,  that  is 
to  say: 

*  Kot  retaroed  by  the  Governor  within  ten  days  after  It  was  presented  to  him.  and  b^ 
eune  a  law  wlthoat  his  sflgnature  on  the  sixth  day  of  May,  one  thousand  eight  hundxed 

and  eighty. 


§  1496.  ACTION  [chap,  xit. 


TITUIL 


-••••• 
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CHAPTER  XIV. 

SPECIAL  PROVISIONS  REGULATING  ACTIONS 

RELATING  TO  PROPERTY. 

TITLE  I. — Actions  bblatiko  to  bkal  propeett. 

TITLE  n. — Actions  relating  to  ohatteub. 

TITLE  I. 

Actions,  relating  to  real  property. 

▲bticlb  1.  Action  t^i^c^ortreal  property. 
2.  Actjod  Tor*p^rtition. 
8.  .^^i^vrar  iCt  dower . 
•  4.*  iTctSbd  to  foreclose  a  mortaire. 
*5.  Action  to  compel  the  determination  of  a  claim  to  real  property. 
**6.  Action  for  waste. 
*• "        7.  Action  for  a  auisance. 

8.  Other  actions  relating  to  real  property. 

9.  Provisions  applicable  to  two  or  more  of  the  actions  specified  in  this 
title. 


ARTICLE  FIRST. 

Action  to  bbcovbr  real  Property. 

Sec.  1496.  Plaintiff  may  recover  damages  with  the  land. 

1497.  Rents  and  profits  to  be  included  in  damages 

1498.  Mortgagee  cannot  maintain  action. 

1499.  Action  cannot  be  maintained  for  dower. 

1500.  Separate  action  by  joint  tenant  or  tenant  in  common. 

1501.  Granteo  of  lands  held  adversely  may  maintain  action. 

1502.  Against  whom  action  to  be  brought. 

1503.  Who  may  be  joined  as  defendants. 

1504.  When  action  may  be  brought  for  non-payment  of  rent 

1505.  Id. ;  when  right  of  reentry  is  reserved  for  want  of  distress. 

1506.  Action  against  tenant ;  when  proceedings  to  be  stayed. 
1607.  Id. ;  amount  of  rent  in  arrear  to  be  stated  in  Judgment. 
1508,  1509.   Id. ;  when  possession  to  be  restored  to  defendant 

1510.  Id. ;  use  of  property,  when  set  off  against  rent. 

1511.  Property  claimed  in  action ;  how  described  in  complaint 

1512.  Motion  for  plaintifiTs  attorney  to  produce  his  authority. 

1513.  Order  thereupon. 

1514.  Evidence  of  authority. 

1515.  When  ouster  to  be  proved. 
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CHAP.  XIV.  J        TO  RBCOVEB  REAL  PROPEETY.  §§  1496-1600. 

Sbc  1516.  Bale,  when  there  are  distiiiot  occupants.  ^^'  ^ 

1517.  The  last  section  qualified. 

1518.  When  plaintiff  may  recover  against  one  defendant,  subject  to  rights  of 

others. 

1519.  Verdict,  etc.,  to  state  nature  of  plaintiff's  estate. 

1520.  Expiration  of  plaintifTs  title  before  trial. 
1531.  Abatement  of  action. 

1523.  Action  to  be  divided,    when  different  persons  succeed  to  different 
parcels. 

1523.  Id. ;  when  different  persons  succeed  to  real  property  and  to  rents  and 

profits. 

1524.  Effect  of  judgment  rendered  after  trial  of  isBue  of  fact. 

1525.  New  trial  may  be  granted. 

1526.  Effect  of  judgment  by  default,  etc. 

1527.  Id. ;  exception  in  case  of  disability. 

1528.  The  last  three  sections  qualified. 

1529.  Possession  not  to  be  changed  by  vacating  of  judgment,  except,  etc 

1530.  Evidence  on  new  trial. 

1531.  Damages  recoverable ;  set-off  by  defendant. 

§  1496.  In  an  action  to  recover  real  property,  or  the  pos- 
session thereof,  the  plaintiff  may  demand  in  his  complaint, 
and  in  a  proper  case  recover,  damages  for  withholding  the 
property. 


§  1497.  Those  damages  include  the  rents  and  profits  or 
the  valne  of  the  use  and  occupation  of  the  property,  where 
either  can  legally  be  recovered  by  the  plaintiff. 

§  1498.  A  mortgagee,  or  his  assignee  or  other  represen- 
tative, cannot  maintain  such  an  action,  to  recover  the  mort- 
gaged premises. 

§  1499.  Such  an  action  cannot  be  maintained,  in  a  case 
where  an  action  for  dower  may  be  maintained,  as  prescribed 
in  article  third  of  this  title. 

§  1500.  Where  two  or  more  persons  are  entitled  to  the 

possession  of  real  property,  as  joint  tenants  or  tenants  in 

common,  one  or  more  of  them  may  maintain  such  an  action, 

to  recover  his  or  their  undivided  shares  in  the  property,  in 

any  case  where  such  an  action  might  be  maintained  by  all. 
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§§  1601-1505.  ACTION  [chap.  xrv. 

Grantee  §  1501.  Such  an  actioTi  may  be  maintained  by  a  grantee, 
held  ad-  his  heir,  or  devisee,  in  the  name  of  the  grantor,  or  his  heir, 
mav^  ^  where  the  conveyance,  under  which  he  claims,  is  void  be- 
aotiou.  °  cause  the  property  conveyed  was  held  adversely  to   the 

grantor.     The  plaintiff  must  be  allowed  to  prove  the  facts 

to  bring  the  case  within  this  section. 


Against  §  1502.  Where  the  complaint  demands  judgment  for  the 
Mttou  immediate  possession  of  the  property,  if  the  property  is 
brought,  actually  occupied,  the  occupant  thereof  must  be  made  de- 
fendant in  the  action.  If  it  is  not  so  occupied,  the  action 
must  be  brought  against  some  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  inter- 
est therein,  at  the  time  of  the  commencement  of  the  action. 


Who  my  §  1503.  In  either  of  the  cases  specified  in  the  last  see- 
as  defend-  tion,  any  other  person  claiming  title  to,  or  the  right  to  the 
possession  of,  the  real  property  sought  to  be  recovered,  as 
landlord,  remainderman,  reversioner,  or  otherwise,  adversely 
to  the  plaintiff,  may  be  joined  as  defendant  in  an  action 
therefor. 


When  §  1504.  When  six  months'  rent  or  more  is  in  arrear,  upon 

^^^e^    a  grant  i^serving  rent,  or  upon  a  lease  of  real  property, 

for  non-    and  the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee, 

of  rent,     has  a  subsisting  right  by  law  to  re-enter  for  the  failure  to 

pay  the  rent,  he  may  maintain  an  action  to  recover  the 

property  granted  or  demised,  without  any  demand  of  the 

rent  in  arrear,  or  re-entry  on  the  property. 

Id,;  when  §  1505.  Where  a  right  of  reentry  is  reserved  and  given 
r2ent%  to  a  grautor  or  lessor  of  real  property,  in  default  of  a  suf- 
odlor"^'  ficiency  of  goods  and  chattels  whereon  to  distrain  for  the 
distress,    satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an 
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CHAP.  XIV.]       TO  EECOVEB  REAL  PROPERTY.  §§  1606-160a 

action  to  recover  the  property  demised  or  granted^  may  be  ^^'  *' 
maintained,  by  the  grantor  or  lessor,  or  his  heir,  devisee,  or 
assignee,  at  any  time  after  default  in  the  payment  of  the 
rent ;  provided  the  plaintiff,  at  least  fifteen  days  before  the 
action  is  commenced,  serves  upon  the  defendant  a  \7ritten 
notice  of  his  intention  to  re-enter,  personally,  or  by  leaving 
it  at  his  dwelling  house  on  the  premises,  with  a  person  of 
suitable  age  and  discretion ;  or,  if  the  defendant  cannot  be 
found  with  due  diligence,  and  has  no  dwelling  house  on 
the  premises,  whereat  a  person  of  suitable  age  and  discre- 
tion can  be  found,  by  posting  it  in  a  conspicuous  place  on 
the  premises. 

§  1506.  At  any  time  before  final  judgment  for  the  plaintiff  Action 
is  rendered,  and  the  judgment-roll  is  filed,  in  an  action  brought  tenant; 

.,,•*-'  o        when  pro- 

as prescribed  in  either  of  the  last  two  sections,  the  defend-  oeediugs 

ant  may  pay  or  tender  to  the  plaintiff  or  his  attorney,  or  Btayed. 

pay  into  court,  all  the  rent  then  in  arrear,  with  interest 

and  the  costs  of  the  action  to  be  taxed ;  and  thereupon  the 

complaint  must  be  dismissed. 

§  1507.  In  such  an  action,  a. verdict,  report,  or  decision  m.; 
in  favor  of  the  plaintiff,  must  fix  the   amount  of  rent  in  S?lS>nt'in 
arrear  to  the  plaintiff,  or,  if  judgment  is  taken  by  default,  ^Zt^ 
the  amount  thereof  must  be  ascertained  by  or  under  the  mentf^ 
direction  of  the  court ;  and,  in  either  case,  it  must  be  stated 
in  the  judgment. 

§  1508.  At  any  time  within  six  months  after  possession  id.;  when 
of  the  property,  awarded  to  the  plaintiff  in  such  an  action,  SkSJI^  be 
has  been  delivered  to  him,  by  virtue  of  an  execution  issued  to"de- 
upon  a  judgment  rendered  therein,  the  defendant,  or  any  per- 
son who  has  succeeded  to  his  interest,  or  a  mortgagee  of  the 
lease,  or  of  any  part  thereof,  who  was  not  in  possession 
when  final  judgment  was  rendered^  may  pay  or  tender  to 
the  plaintiff,  or  his  executor,  administrator,  or  attorney,  or 
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§§  1609-1611.  ACTION  [chap.  xiv. 

nil  nil  n  % 

may  pay  into  court,  for  the  use  of  the  person  so  entitled 
thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and 
all  other  charges  incurred  by  the  plaintiff. 

§  1509.  Within  three  months  after  making  the  payment 
or  tender,  the  person  who  made  it,  or  his  representative,  may 
apply  to  the  court  for  an  order  that  possession  of  the  prop- 
erty be  delivered  to  him ;  and  thereupon,  upon  proof  of 
the  facts,  and  payment  of  the  sum  due  by  reason  of  rent  accru- 
ing since  the  judgment  was  rendered,  and  upon  compliance 
with  all  other  terms  to  be  complied  with  by  the  grantee  or 
lessee,  to  the  time  of  the  application,  the  court  must  make 
an  order,  directing  that  possession  of  the  property  be  de- 
livered to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the 
terms  of  the  original  grant  or  leasa  Notice  of  the  appli- 
cation must  be  served  upon  the  plaintiff's  attorney. 

Id.;  use  §  1510,  If  possessiou  of  the  property  recovered  has 
erty  when  been  delivered  to  the  plaintiff,  by  virtue  of  an  execution 
againflt  issucd  upon  a  judgment  in.  the  action,  the  order  must  pro- 
vide for  setting  off  the  sum  which  the  plaintiff  has  made, 
or  which  he  might,  without  wilful  neglect,  have  made, 
of  the  property,  during  the  possession  thereof,  against 
the  rent  accruing  after  the  judgment  was  rendered,  and 
for  re-imbursement  to  the  applicant  of  the  balance,  if  any, 
of  the  sum  paid  into  court  by  him,  after  making  the  set- 
off prescribed  in  this  section. 


Property       §  1511.  The  Complaint  must  describe  the  property  claimed 

In  action ;  with  commou  Certainty,  by  setting  forth  the  name  of  the 

scribed  in  towuship  or  tract,  and  the  number  of  the  lot,  if  there  is 

plaint.      any,  or  in  some  other  appropriate  manner ;  so  that,  from 

the  description,  possession  of  the  property  claimed  may  be 

delivered,  where  the  plaintiff  is  entitled  thereto. 
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CHAP.  XIV.]         TO  RECOVEB  REAL  PROPERTY.  §g  161^^1616. 


▲RT.1. 


S  1512.  A  defendant  in  an  action  to  recover  real  prop-  ^,  . 

"  ,  ,  *      *     Motion 

ertjr  or  the  possession  thereof  may,  at  any  time  before  for  puin- 
m^werins.  upon  an  affidavit  that  evidence  of  the  authority  torney  to 

",■*•,  ,  *    produce 

of  the  plaintiflPs  attorney  to  commence  the  action  has  not  6  w  «»- 
been  served  upon  him,  apply,  upon  notice,  to  the  court  or 
jui^e  thereof,  for  an  order  directing  the  attorney  to  produce 
sach  evidence. 


§  1513.  Upon  such  an  application,  the  court  or  judge  onder 
must,  in  a  proper  case,  make  an  order,  requiring  the  plain-  upon, 
tiffs  attorney  to  produce,  as  directed  therein,  evidence  of 
his  authority  to  commence  the  action,  and  staying  all  pro- 
ceedings therein,  on  the  part  of  the  plaintiff,  until  the  evi- 
dence is  produced. 


§  1514.  Any  written  request  of  the  plaintiff  or  his  agent  Bvidenoe 
to  the  plaintiff's  attorney,  to  commence  the  action,  or  any  thorfty. 
written  recognition  of  his  authority  so  to  do,  verified  by 
the  affidavit  of  the  attorney,  or  any  other  competent  wit- 
ness, is  sufficient  presumptive  evidence  of  such  authority. 


§  1515.  Where  the  action  is  brought  by  a  tenant  in  whgn 
common,  or  a  joint  tenant,  against  his  co-tenant,  the  plain-  ^^^ 
tiff,  besides  proving  his  right,  must  also  prove  that  the 
defendant  actually   ousted  him,   or  did  some  other  act, 
amounting  to  a  total  denial  of  his  right. 


8  1516.  Where  there  are  two  or  more  defendants,  and  it  Raif 

.  ,  ,       when 

18  alleged,  in  the  answer  of  either  of  them,  that  he  occupies  ^^®^"* 
in  severalty,  or  that  he  and  one  or  more  of  his  co-defend-  ooou- 
ants  occupy  jointly,  one  or  more  distinct  parcels,  and  that 
one  or  more  other  defendants  possess  other  parcels,  in  sev- 
eralty or  jointly,  the  court  may,  in  its  discretion,  upon  the 

apphcation  of  the  plaintiff,  and  upon  such  terms  as  justice 
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§§  1517-1520.  ACTION  [chap,  xiv. 

requires,  direct  that  the  action  be  divided  into  as  many 
actions  as  are  necessary.  If  the  action  is  not  so  divided, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true, 
the  plaintiff  must,  before  the  evidence  is  closed,  elect 
against  which  defendant  or  defendants  he  will  proceed ;  and 
a  judgment  dismissing  the  complaint  must  thereupon  be 
rendered,  in  favor  of  the  other  defendants. 

Jeeti^"*        §  1517.  The  last  section  does  not  apply  to  a  case,  where 
qualified.  ^^^  ^p  more  defendants  occupy  different  apartments  in   a 
building.     In  such  a  case,  in  an  action  to  recover  the  build- 
ing and  its  curtilage,  the  plaintiff  is  entitled  to  judgment 
jointly  against  all  the  defendants  who  are  liable  to  him. 

§  1518.  Section  1516  of  this  act  does  not  apply  to  a  case, 
where  one  or  more  defendants,  answering  as  therein  pre- 
sented, hold  under  another  defendant,  and  the  plaintiff 
elects  to  proceed  against  the  latter,  subject  to  the  rights  an  d 
interests  of  the  former.  In  such  a  case,  the  proceedings 
against  the  defendants  so  answering  must  be  stayed  until 
final  judgment ;  and  if  the  plaintiff  recovers  final  judgment 
against  the  defendant,  under  whom  they  hold,  the  judg- 
ment operates  as  a  transfer  to  the  plaintiff  of  that  defend- 
ant's right,  title,  and  interest,  and  the  costs  of  the  defendant 
or  defendants  so  answering  are  in  the  discretion  of  the 
court. 

Verdicf,        §  1519.  A  verdict,  report,  or  decision,  in  favor  of  the 

state        plaintiff,  in  an  action  specified  in  this  article,  must  specify 

piaintitTs  the  estate  of  the  plaintiff  in  the  property  recovered,  whether 

it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for 

whose  life  it  is^  or  specifying  the  duration  of  the  term,  if 

the  estate  is  less  than  a  fee. 

Expira-        §  1520.  If  the  right  or  title  of  the  plaintiff,  in  an  action 
piahitiiTs  specified  in  this  article,  expires  after  the  commencement  of 
before      the  action,  but  before  the  trial,  and  he  would  have  been  enti- 
tled to  recover,  but  for  the  expiration,  the  verdict,  report,  or  de- 
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».  xiT.]         TO  REOOVEB  REAL  PBOPERTY.  §§  1891-1624. 

AST    L 

■ion  mnst  be  rendered  according  to  the  fact ;  and  the  plain- 
is  entitled  to  judgment  for  his  damages  for  the  with- 
holding of  the  property,  to  the  time  when  his  right  or  title 
»a  expired. 

§  1521.  The  provisions  of  title  fourth  of  chapter  eighth  Abate- 
\d  Una  act,  as  applied  to  an  action  specified  in  this  article,  Mtion?' 
,«e  subject  to  the  qualification  that  the  court  may,  in  its 
discretion,  proceed  as  prescribed  either  in  that  title  or  in  the 

next  two  sections. 

• 

1 1522.   Where,  upon  the  death  of  a  party,  different  per-  Action  to 
sons  succeed  to  the  decedent's  title  to,  or  interest  in,  differ-  ed,  when 

'  different 

ent  distinct  parcels  of  the  property  sought  to  be  recovered,  P«"2Sd 
the  court  may,  upon  motion,  and  upon  such  terms  as  justice  to  dUfei^ 
requires,  direct  that  the  action  be  divided  into  as  many  oeii. 
actions  as  are  necessary ;  and  that  the  successor  to  the  title 
or  interest  of  the  decedent,  to  or  in  each  distinct  parcel,  be 
subetituted  as  plaintiff  or  defendant,  as  the  case  requires, 
in  the  action  relating  thereto. 

§  1523.  Where  the  plaintiff  seeks  to  recover  damages  for  id.^ 


withholding  the  property,  and,  upon  the  death  of  a  party,  differept 

peHBOIIr 

Buooeed 
to  real 


different  persons  succeed  to  the  decedent's  right  to  or  lia^  auooeed 


bility  for  those  damages,  and  to  his  title  to  or  interest  in  the  properly 
property,  the  court  may,  upon  motion  made  upon  notice  to  renu  and 
the  persons  to  be  affected,  and  upon  such  tenns  as  justice 
requires,  direct  the  action  to  be  divided  into  two  actions,  one 
to  recover  the  possession  of  the  property,  with  the  rents 
and  profits  thereof  accruing  after  the  decedent's  death; 
the  other  to  recover  the  damages  accruing  before  his  death ; 
ttttd  that  the  successor  in  interest  of  the  decedent,  with 
respect  to  the  cause  of  action  in  each  action,  be  substituted 
as  plaintiff  or  defendant  therein,  as  the  case  requires. 

§  1524.  Except  in  a  case  where  it  is  otherwise  expressly  Bffwt  of 

•1,7  •  .  .    judgment 

pteacnbed  in  this  act,  a  final  judgment  in  an  action  speci-  rendered 
fied  in  this  article,  rendered  upon  the  trial  of  an  issue  of  oj  i8«n« 

•  .  .  .  •         offaot. 

wt,  18  conclusive,  as  to  the  title  established  in  the  action, 
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upon  each  party  against  whom  it  is  rendered,  and  every 
person  claiming  from,  through,  or  under  him,  by  title  accini- 
ing,  either  after  the  judgment-roll  is  filed,  or  after  a  notioe 
of  the  pendency  of  the  action  is  filed  in  the  proper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

^a^be*^  §  1526.  The  court,  at  any  time  within  three  years  after 
granted,  guch  a  judgment  is  rendered,  and  the  judgment-roll  is  filed^ 
upon  the  application  of  the  party  against  whom  it  was  ren- 
dered, his  heir,  devisee,  or  assignee,  and  upon  payment  of 
all  costs,  and  aU  damages,  other  than  for  rents  and  profits  or 
for  use  and  occupation,  awarded  thereby  to  the  adverse 
party,  must  make  an  order  vacating  the  judgment,  and 
granting  a  new  trial  in  the  action.  The  court  upon  a  like 
application,  made  within  two  years  after  the  second  final 
judgment  is  rendered,  and  the  judgment-roll  is  filed,  may 
make  an  order  vacating  the  second  judgment,  and  granting 
a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that  justice 
will  be  thereby  promoted,  and  the  rights  of  the  parties 
more  satisfactorily  ascertained  and  established.  Not  more 
than  two  new  trials  shall  be  granted  under  this  section. 

Effect  of        §  1526.  A  final  judgment  for  the  plaintiff,  rendered  in 

iy  S^      an  action  specified  in  this  article,  otherwise  than  upon  the 

'  trial  of  an  issue  of  fact,  is,  after  the  expiration  of  three 

years  from  the  filing  of  the  judgment-roll,  conclusive  upon 

the  defendant,  and  every  person  claiming  from,  through,  or 

under  him,  by  title  accruing,  either  after  the  judgment-roll 

is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is 

filed  in  the  proper  county  clerk's  office,  as  prescribed  in 

article  ninth  of  this  title.      But  within  five  years  after  the 

judgment-roll  is  filed,  the  court,  upon  the  application  of  the 

defendant,  his  heir,  devisee,  or  assignee,  and  upon  payment 

of  all  costs  and  damages  awarded  to  the  plaintiff,  must 

make  an  order  vacating  the  judgment,  and  granting  a  new 

trial,  if  it  is  satisfied  that  justice  will  be  thereby  promoted, 

and  the  rights  of  the  parties  more  satisfactorily  ascertained 

and  established ;  but  not  otherwise. 
10 


cHAF.  ZIT.J  TO  BEGOVSB  BBAL  PBOPEBTY.  ^  16S7-1531. 

§  1527.  In  a  case  specified  in  the  last  section,  if  the  de-  id.;  ex- 
fendant  is^  at  the  time  of  the  filing  of  the  jadgment-roU,  0Mii<rf 
either: 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  chaise,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  three 
years,  specified  in  the  last  section ;  but  such  a  defendant,  his 
heir,  devisee,  or  assignee,  may  commence  an  action  for  the 
recovery  of  the  real  property  claimed,  at  any  time  within 
three  years  after  the  disability  ceases ;  but  not  afterwarda 

§  1 528.  The  last  three  sections  are  not  applicable,  where  '^J^ 
the  action  is  f oimded  upon  an  allegation  of  rent  in  arrear ;  "^^g* 
or  in  a  case  to  which  section  445  of  this  act  is  applicable. 


§  1629.  Where  the  plaintiff  has  taken  possession  of  real  P;^  ^^ 
property,  by  virtue  of  a  final  judgment^  his  possession  shall  *?^^ 
not  be  in  any  way  affected  by  the  vacating  of  the  judgment,  ^^  ▼^ 
except  as  prescribed  in  section  1525  or  section  1526  of  this  Jj^  ^ 
act  In  such  a  case,  if  the  defendant  thereafter  recovers  final  ^v^  *^ 
judgment  in  the  action,it  must  award  to  him  the  restitution 
of  the  possession  of  the  property ;  and  he  may  have  an 
execution  thereupon  for  the  delivery  of  the  possession  to 
him,  as  if  he  was  plaintifiL 


§  1580.  Upon  a  new  trial,  granted  as  prescribed  in  this  Bnd«Mt 
article,  the  defendant  may  show  any  matter  in  defence,  trial, 
which  he  might  show  to  entitle  him  to  recover  the  possession 
of  the  property,  ii  he  was  plaintiff  in  the  action. 

§  1531.  In  an  action,  brought  as  prescribed  in  this  arti-  DamageB 
cle,  the  plaintiff,  where  he  recovers  judgment  for  the  prop-  amel  8o^ 
erty,  pr  possession  of  the  property,  is  entitled  to  recover,  fendant^ 
as  damages,  the  rents  and  profits  or  the  value  of  the  use 
and  occupation  of  the  real  property  recovered,  for  a  term 
not  exceeding  six  years;  but  the  damages  shall  not  in- 
clude the  value  of  the  use  of  any  improvements  made  by 

11 
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the  def endanty  or  those  under  whom  he  clauns.  WHere 
permanent  improvements  have  been  made,  in  good  faith,  by 
the  defendant,  or  those  under  whom  he  claims^  while  hold- 
ing,  under  color  of  title,  adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  defendant,  in  reductioii  of 
the  damages  of  the  plaintiff  but  not  beyond  the  amount  of 
those  damages. 


588. 
588. 
584. 
585. 
586. 
587. 
588. 
580. 
540. 
541. 
542. 
54a 
544. 
545. 
5M. 
647. 
548. 
540. 
550. 
551. 
552. 
568. 
554. 
555. 
660. 
557. 
558. 
550. 
500. 
661. 


668. 
664. 


1666. 
667. 
668. 
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ARTICLE  SECOND. 

Action  vob  Partitioh. 

When  action  for  partition  may  be  brought. 

Id. ;  by  remainderman. 

Id. ;  by  an  infknt. 

Guardian  ad  litem ;  how  appointed. 

Security. 

When  heir  may  maintain  action  for  partition  of  deTlaed 

Who  must  be  parties. 

Who  may  be  made  partiee. 

Id. ;  as  to  perBons  having  liens. 

Provision,  where  a  party  is  unknown. 

Complaint  to  state  interests  of  parties. 

Title  of  parties  may  be  tried. 

Issues  of  fact,  triable  by  jary. 

When  title  to  be  ascertained  by  the  court. 

Interlocutory  judgment. 

Partial  partition ;  when  made. 

Shares  may  be  set  ofif  in  common. 

Appointment  of  commissionen. 

Commissioners  to  be  sworn,  ete. 

Id. ;  when  to  make  partition. 

Partition ;  how  made. 

ProTlslon  where  there  Is  a  partieiilar  esuteb 

Report  of  commissioners. 

Fees  and  expenses. 

Confirming  or  setting  aside  report. 

Final  judgment  on  report.  Efbetthereol 

Judgment  must  direct  deUyery  of  possession. 

Costs ;  how  awarded.    Id.;  against  unknown  paitfea 

Sale  of  property ;  when  directed. 

Bef  erence  to  inquire  as  to  onditois. 

Duty  of  referee. 

Money  to  be  paid  into  court. 

Application  for  money. 

Payment  of  ineumbranoea. 

Other  parties  not  to  be  delayed. 

Sale  of  dower  interest. 

Purchaser  to  hold  the  property  free  theref leoL 


CHAP,  irw.]  FOB  PAfiTITION.  §(  1682-1633. 

ART  3> 

1560.  OioM  Bum  to  be  p«id  to  or  inyestod  tor  tenant  in  dower,  ete. 
1570.  Interests  of  owners  of  future  estates  to  be  protected. 
1671.  Married  woman  may  release  her  interest. 
1572.  Unknown  owners. 

1578.  Sale ;  terms  of  credit  thereupon. 
1574.  Credit ;  how  secured. 
1675.  Separate  securities. 
157A.  Beportof  sale. 
1577.  Final  Judgment;  eiftct  thereof. 
1578w  Id. ;  effisct  thereof  upon  incumbranoen. 

1579.  Ooets  and  expenses ;  how  psld. 

1580.  Distribution  of  proceeds. 

1581.  Shares  of  infants. 
1580.  Id,;  of  unknown  and  absent  owners. 
1588.  Id. ;  of  tenants  of  particular  estates. 
1584.  Court  may  require  security  to  refund. 
1686.  Secority  to  be  taken  in  name  of  county  treasurer. 

1586.  Action  thereupon. 

1587.  Compensation  to  equaliie  partition. 

1588.  Proceedings  on  death  of  parties. 

1589.  Bents,  etc.,  may  be  adjusted. 

1590.  Partition  by  guardian  of  infant,  committee  of  lunatie,  etc 

1591.  Contents  of  petition. 
1590.  Court  may  authorise  partition. 
1506.  Bflbct  of  releases. 
1594.  When  the  State  is  interested. 
1695.  Eizemplifled  copy  of  Judgment  may  be  recorded. 


§1532.  Where  two  or  more  persons  hold  and  are  in  pos- 
.    .  ^  .     acttoQ  for 

aesfflon  of  real  property^  as  jomt  tenants  or  as  tenants  m  putmn 
oommon,  in  which  either  of  them  has  an  estate  of  inherit- 
ance, or  for  life,  or  for  years,  any  one  or  more  of  them  may 
mamtain  an  action  for  the  partition  of  the  property,  accord- 
mg  to  the  respective  rights  of  the  persons  interested  therein ; 
and  for  a  sale  thereof,  if  it  appears  that  a  partition  thereof 
cannot  be  made,  without  great  prejudice  to  the  owners. 


§  1588.  Where  two  or  more  persons  hold,  as  joint  tenants  ^^^^w^ 
or  as  tenants  in  common,  a  vested  remainder  or  reversion, 
any  one  or  more  of  them  may  maintain  an  action  for  a  par- 
tition of  the  real  property  to  which  it  attaches,  according 
to  their  respective  shares  therein,  subject  to  the  interest 
of  the  person  holding  the  particular  estate  therein.  Bat 
in  such  an  action  the  property  cannot  be  sold;  and  if 
it  appears,  in  any  stage  thereof,  that  partition  cannot  be 

made,  without  great  prejudice  to  the  owneiis,  the  com- 
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plaint  mtiBt  be  dismissed.  Such  a  dismissal  does  not  affect 
the  right  of  any  party  to  bring  a  new  action^  after  the  deter^ 
mination  of  the  particular  estate. 


id.;  b7        8  1634.  An  action  for  the  partition  of  real  property  shall 

%n  infant.        *^--  ,-  .n"^  .-  ••• 

not  be  brought  by  an  infant,  except  by  the  written  autnor- 
ity  of  the  surrogate  of  the  county  in  which  the  property,  or 
a  part  thereof,  is  situated.  The  authority  shall  not  be  given, 
unless  the  surrogate  is  satisfied,  by  affidavit  or  other  com 
petent  evidence,  that  the  interests  of  the  infant  will  be  pro- 
moted by  bringing  the  action.  A  judgment  for  a  partition 
or  sale  shall  not  be  rendered  in  such  an  action,  unless  the 
court  is  satisfied  that  the  interests  of  the  infant  wiU  be  pro- 
moted thereby,  and  that  fact  is  expressly  recited  in  the 
judgment. 

GnardUn      §  1585.  A  guardiau  ad  litem  for  an  infant  party,  in  an 
SS'  «tion  for  partition,  oan  b,  .ppointod  ody  by  th,  «^ 

Seoority.  §  1686.  The  security  to  be  given,  by  the  guardian  ad 
litem  for  an  infant  party,  in  im  action  for  partition,  must 
be  a  bond,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for 
the  faithful  discharge  of  the  trust  committed  to  him  as 
guardian,  and  torendera  just  and  true  account  of  his  guard- 
ianship, in  any  court  or  place,  when  thereunto  required. 
The  bond  must  be  filed  with  the  clerk,  before  the  guardian 
enters  upon  the  execution  of  his  duties ;  and  it  cannot  be 
dispensed  with,  although  he  is  the  general  guardian  of  the 
infant. 


When  §  1537.  A  person  claiming  to  be  entitled,  as  a  joint  tenant 

mainSSS  or  a  tenant  in  common,  by  reason  of  his  being  an  heir  of  a 
partition^  pcrsou  who  died,  holding  and  in  possession  of  real  property, 
%^^^^  may  maintain  an  action  for  the  partition  thereof,  whether 
he  is  in  or  out  of  possession,  notwithstanding  an  apparent 
14 


CHAP.  XIV.]  FOB  PARTITION.  §§  1588-1540 

A1IX.1. 

deviae  thereof  to  another  by  the  decedent,  and  possession 
under  such  a  devise.  But  in  such  an  action,  the  plaintiff 
must  allege  and  establish  that  the  apparent  devise  is  void. 


§  1538.  Every  person  having  an  undivided  share,  in  pos-  who 
session  or  otherwise,  in  the  property,  as  tenant  in  fee,  pwties. 
for  life,  by  the  curtesy,  or  for  years;  every  person  en- 
titled to  the  reveiBion,  remainder,  or  inheritance  of  an  un- 
divided share,  after  the  determination  of  a  particular  estate 
therein ;  eveiy  person  who,  by  any  contingency,  contained 
in  a  devise,  or  grant,  or  otherwise,  is  or  may  become  entitled 
to  a  beneficial  interest  in  an  undivided  share  thereof ;  every 
person  having  an  inchoate  right  of  dower  in  an  undivided 
share  in  the  property;  and  every  person  having  a  right  of 
dower  in  the  property,  or  any  part  thereof,  which  has  not 
been  admeasured,  must  be  made  a  party  to  an  action  for 
partition.  But  no  person,  other  than  a  joint  tenant  or  a  ten- 
ant in  common  of  the  property,  shall  be  a  plaintiff  in  the 
action. 

§  1539.  The  plaintiff  may,  at  his  election,  make  a  tenant  Who  mfty 
m  dower,  by  the  curtesy,  for  life,  or  for  years^  of  the  entire  pwtiM.* 
property,  or  a  creditor,  or  other  person,  having  a  lien  or 
interest,  which  attaches  to  the  entire  property,  a  defendant 
in  the  action.  In  that  case,  the  final  judgment  may  either 
award  to  sncha  party  his  or  her  entire  right  and  interest, 
or  the  proceeds  thereof,  or  may  reserve  and  leave  unaffected 
his  or  her  right  and  interest,  or  any  portion  thereof.  A 
person  specified  in  this  section,  who  is  not  made  a  party,  is 
not  affected  by  the  judgment  in  the  action. 

§  1540.  The  plaintiff  may,  at  his  election,  make  a  cred-  id.   «r  tc 

iter,  having  a  lien  on  an  undivided  share  or  interest  in  the  SaS^ 

property,  a  defendant  in  the  action.    In  that  case,  he  must  ^^^ 

set  forth  the  nature  of  the  lien,  and  specify  the  share  or 

interest  to  which  it  attaches.    If  partition  of  the  property 

is  made,  the  lien,  whether  the  creditor  is  or  is  not  made  a 
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party,  shall  thereafter  attach  only  to  the  share  or  interest 
assigned  to  the  party  upon  whose  share  or  interest  the  lien 
attached ;  which  must  be  first  charged  with  its  just  propor- 
tion of  the  costs  and  expenses  of  tne  action,  in  preference 
to  the  lien. 


Pi^v*-  §  1541.  Where  a  defendant  having  a  share  or  interest  in 

where  a  the  property  is  unknown,  or  where  his  name  or  part  of  his 
SSknown.  namc  is  unknown,  and  the  summons  is  served  upon  him  by 
publication,  or  without  the  State,  pursuant  to  an  order  for 
that  purpose,  as  prescribed  in  article  second  of  title  first  of 
chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy  of 
the  summons  as  published,  or  served  therewith,  must,  in 
addition  to  the  matters  required  in  that  article,  state  briefly 
the  object  of  the  action,  and  contain  a  brief  description  of 
the  property. 


Ck>m- 
plaint  to 

state 


§  1542,  The  complaint  must  describe  the  property  with 
common  certainty,  and  must  specify  the  rights,  snares,  and 
If  parttes.  interests  therein  of  all  the  parties,  as  far  as  the  same  are 
known  to  the  plaintiff.  If  a  party,  or  the  share,  right, 
or  interest  of  a  party,  is  unknown  to  the  plaintiff ;  or  if 
a  share,  right,  or  interest  is  uncertain  or  contingent ;  or  if 
the  ownership  of  the  inheritance  depends  upon  an  execu- 
tory devise  ;  or  if  a  remainder  is  a  contingent  remainder,  so 
that  the  party  cannot  be  named;  that  met  must  also  be 
stated  in  the  complaint. 


Title  cyf 
parties 
maybe 
tried. 


§  1543.  The  title  or  interest  of  the  plaintiff  in  the  prop- 
erty, as  stated  in  the  complaint,  may  be  controverted  by  the 
answer.  The  title  or  interest  of  any  defendant  in  the  prop- 
erty, as  stated  in  the  complaint,  may  also  be  controverted  by 
his  answer,  or  the  answer  of  any  other  defendant ;  and  the 
title  or  interest  of  any  defendant,  as  stated  in  his  answer, 
may  be  controverted  by  the  answer  of  any  other  defendant 
A  defendant,  thus  controverting  the  title  or  interest  of  a 
co-defendant,  must  comply  witn  section  521  of  this  act 
The  issues,  joined  as  prescribed  in  this  section,  must  be 
tried  and  determined  in  the  action. 


iBBoes  of       §  1544.  An  issue  of  fact  joined  in  the  action  is  triable 
we^bv'**  by  a  jury.     Unless  the  court  directs  the  issues  to  be  stated, 

as  prescribed  in  section  970  of  this  act,  the  issues  may 

be  tried  upon  the  pleadings. 
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§  1545.  Where  a  defendant  has  made  default  in  appear-  when 
ing  or  pleading,  or  where  a  party  is  an  infant,  the  court  be  Moer- 
mast  ascertain  the  lights,   shares,   and  interests  of  the  the^court. 
several  parties  in  the  property,  by  a  reference  or  otherwise, 
before  interlocutory  judgment  is  rendered  in  the  action. 

§  1546.  The  interlocutory  judgment  must  declare  what  J^ter- 
»  the  right,  share,  or  interest  of  each  party  in  the  prop  ju^g- 
erty,  as  far  as  the  same  has  been  ascertained,  and  must 
determine  the  rights  of  the  parties  therein.  Where  it 
is  found,  by  the  verdict,  report,  or  decision,  or  where 
it  appears  to  the  court,  upon  an  application  for  judg- 
ment in  favor  of  the  plaintiff,  that  the  property,  or  any 
part  thereof,  is  so  circumstanced  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners,  the 
interlocutory  judgment,  except  as  otherwise  expressly  pre- 
I  Ktibed  in  this  article,  must  direct  that  the  property,  or  the 
part  thereof  which  is  so  circumstanced,  be  sold  at  public 
anction.  Otherwise,  an  interlocutory  judgment  in  favor  of 
the  plaintiff,  must  direct  that  partition  be  made  between 
the  parties,  aoeording  to  their  respective  rights,  shares,  and 
iateresta 


§  1647.  Where  the  right,  share,  and  interest  of  a  party  Partial 
lias  been  ascertaiDed  and  determined,  and  the  rights,  shares,  when 
or  mterests  of  the  other  parties,  as  between  themselves, 
remain  unascertained  or  undetermined,  an  interlocutory 
judgment  for  a  partition,  rendered  as  prescribed  in  the  last 
section,  must  direct  a  partition,  as  between  the  party 
whose  share  has  been  so  determined  and  the  other  parties 
to  the  action.  Where  the  rights,  shares,  and  interests  of  two 
or  more  parties  have  been  thus  ascertained  and  determined, 
the  interlocutory  judgment  may  also  direct  the  partition 
among  them  of  a  part  of  the  property,  proportionate  to  their 
aggregate  shares.  In  either  case,  the  court  may,  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are 
[3]  17 
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ascertamed  and  determined,  render  an  interlocutory  judg- 
ment, directing  the  partition,  in  like  manner,  of  the  remain- 
der of  the  property.  Where  an  interlocutory  judgment  is 
rendered,  in  a  case  specified  in  this  section,  the  court 
may  direct  the  action  to  be  severed,  and  final  judgment  to 
be  rendered,  with  respect  to  the  portion  of  the  property 
set  apart  to  the  parties,  whose  rights,  shares,  and  interests 
are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property; 
and,  if  necessary,  the  court  may  direct  that  one  of  those 
parties  be  substituted  as  plaintiff. 

Shares  §1548.  Where  two  or  more  parties,  to  an  action  for  par- 

•et  off  In  tition,  make  it  appear  to  the  court,  that  they  desire  to  enjoy 
their  shares  in  common  with  each  other,  the  interlocutory 
judgment  may,  in  the  discretion  of  the  court,  direct  parti- 
tion to  be  so  made,  as  to  set  off  to  them  their  shares  of  the 
real  property  partitioned,  without  partition  as  between 
themselves,  to  be  held  by  them  in  common. 

Appoint-       §  1549.  Where  the  interlocutory  judgment,  in  an  action 
oommis-   f  or  pai*tition,  directs  a  partition,  it  must  designate  three  repu- 
table and  disinterested  freeholders  as  commissioners,  to  make 
the  partition  so  dii^ected. 

Commia^  §  1550.  Each  of  the  commissioners  must,  before  entering 
to^^be"  upon  the  execution  of  his  duties,  subscribe  and  take  an  oath 
eto.  '  before  an  officer  specified  in  section  842  of  this  act,  to 
the  effect  that  he  will  faithfully,  honestly,  and  impartially 
discharge  the  trust  reposed  in  him.  Each  commissioner's 
oath  must  be  filed  with  the  clerk,  before  he  enters  upon  the 
execution  of  his  duties.  The  court  may,  at  any  time,  remove 
either  of  the  commissioners.  K  either  of  them  dies,  resigns, 
neglects  or  refuses  to  serve,  or  is  removed,  the  court  may,  from 
time  to  time,  by  order,  appoint  another  person  in  his  place. 

Id.;  §  1551.  The  commissioners  must  forthwith  proceed  to 

t^mske    make  partition,  as  directed  by  the  interlocutory  judgment, 

partition.  ^o 
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imlees  it  appears  to  them,  or  a  majority  of  them,  tnat  par- 
litioii  thereof y  or  of  a  particular  lot,  tract,  or  other  portion 
thereof,  cannot  be  made,  without  great  prejudice  to  the 
owners ;  in  which  case,  they  must  make  a  written  report 
Off  that  fact  to  the  court. 


§  1552.  In  making  the  partition,  the  commissioners  must  Parti- 
fivide  the  property  into  distinct  parcels,  and  allot  the  sev-  made. 
ml  parcels  thereof  to  the  respective  parties,  quality  and 
quantity  being  relatively  considered,  according  to  the  re- 
spective rights  and  interests  of  the  parties,  as  fixed  by  the 
interlocutory  judgment.  They  must  designate  the  several 
parcels  by  posts,  stones,  or  other  permanent  monuments. 
They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  them  in  so  doing. 


§  1553.  Where  a  party  has  a  right  of  dower  in  the  prop-  provifioD 
erty,  or  a  part  thereof,  which  has  not  been  admeasured,  tLeroU 
OT  has  an   estate  by  the  curtesy,  for  life,  or  for  years,  Si^^^to. 
in  an  undivided  share  of  the  property,  the  commisaioners 
may  aUot   to  that  party  his   or  her  share  of  the  prop- 
erty, without  reference  to  the  duration  of  the  estate.     And 
they  may  make  partition  of  the  share,  so  allotted  to  that 
party,  among  the  parties  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  deter- 
mination of  the  particular  estate,  where,  in  the  opinion  of 
the  commissioners,  such  a  partition  can  be  made  without 
prejudice  to  the  rights  of  the  parties. 

I  §  1551.  All  the  commissioners  must  meet  together  in  the  Report  oi 

bcrfonnance  of  any  of  their  duties ;  but  the  acts  of  a  major-  SSotT 

lity  80  met  are  valid.     They,  or  a  majority  of  them,  must 

^e  a  full  report  of  their  proceedings,  under  their  hands, 

Bpecifying  therein  the  manner  in  which  they  have  discharged 

"^eir  trust,  describing  the  property  divided,  and  the  share 

^r  interest  in  a  share,  allotted  to  each  party,  with  the  quan- 

%,  courses,  and  distances,  or  other  particular  description 
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of  each  share,  and  a  description  of  the  posts,  stones,  or 
other  monuments ;  and  specifying  the  items  of  their  charges. 
Their  report  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded,  and  must  be  filed 
in  the  office  of  the  clerk. 


Feet  and       §  1555.  The  fecs  and  expenses  of  the  commissioners, 
expenses.  JJ^^l^^|Jlg  the  expense  of  a  survey,  when  it  is  made,  must 

be  taxed  under  the  direction  of  the  court ;  and  the  amount 
thereof  must  be  paid  by  the  plaintiff,  and  allowed  as  part 
of  his  costs. 


ck>nflrm-       §  1556.  The  court  must  confirm  or  set  aside  the  report, 

infforset-        t  •  g*  .  ••  i  a 

ting  aside  and  may, if  necessary,  appom"  new  commissioners,  who  must 
"^  '     proceed  as  directed  in  this  article. 


Binai  §1557.  Upon  the  confinnation,  by  the  court,  of  the  report 

onwSirt.  of  the  commissioners  making  partition,  final  judgment,  that 
thereof,    the  partition  be  firm  and  effectual  forever,  must  be  ren- 
dered, which  is  binding  and  conclusive  upon  the  following 
persons : 

1.  The  plaintiff;  each  defendant  upon  whom  the  sum- 
mons was  served,  either  personally,  or  without  the  State,  or 
by  publication,  pursuant  to  an  order  obtained  for  that  pur- 
pose, as  prescribed  in  chapter  fifth  of  this  act ;  and  the  legal 
representatives  of  each  party,  specified  in  this  subdivision. 
So  much  of  section  445  of  this  act,  as  requires  the  court  to 
allow  a  defendant  to  defend  an  action,  after  final  judgment, 
does  not  apply  to  an  action  for  partition. 

2.  Each  person  claiming  from,  through,  or  under  such  a 
party,  by  title  accruing  after  the  filing  of  the  judgment-roll,  or 
after  the  filing,  in  the  proper  county  clerk's  office,  of  a  notice 
of  the  pendency  of  the  action,  as  prescribed  in  article  ninth 
of  this  title. 

8.  Each  person,  not  in  being  when  the  interlocutory  judg- 
ment is  rendered,  who,  by  the  happening  of  any  contingency, 

becomes  afterwards  entitled  to  a  beneficial  interest  attach 
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ing  to,  or  an  estate  or  interest  in,  a  portion  of  the  property, 
the  person  first  entitled  to  which,  or  other  virtual  represen- 
tative whereof,  was  a  party  specified  in  the  first  subdivision 
of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right 
and  interest  are  expressly  reserved  and  left  unaffected,  as 
pi^ribed  in  section  1589  of  tiiis  act,  or  to  a  person  daim- 
ing  from,  throngh,  or  under  such  a  party. 


§  155S.  The  final  judgment  must  also  direct  that  each  of  Jndff- 
the  parties,  who  is  entitled  to  possession  of  a  distinct  parcel  mn«t 
allotted  to  him,  be  let  into  the  possession  thereof,  either  deuveiy 
immediately,  or  after  the  determination  of  the  particular  BeMion. 
estate,  as  the  case  requires. 


§  1559.  The  final  judgment  for  the  partition  of  the  prop-  ooste; 
erty  must  also  award,  that  each  defendant  pay  to  the  plain-  J^p^©d. 
tiff  his  proportion  of  the  plaintifPs   costs,  including  thej^lngt 
extra  allowance.    The  sum  to  be  paid  by  each  must  be  part?e8T" 
fixed   by  the  court,   according  to    the  respective  rights 
of  the  parties,  and  specified  in  the  judgment.    If  a  de- 
fendant  is  unknown,  his  proportion  of  the  costs  must  be 
fixed  and  specified  in  like  maimer.     An  execution  against 
an  unknown  defendant  may  be  issued,  to  collect  the  costs 
awarded  against  him,  as  if  he  was  named  in  the  judgment ; 
and  his  right,  share,  or  interest  in  the  property  may  be 
sold  by  virtue  thereof,  as  if  he  was  named  in  the  execu- 
tion. 

§  1560.  If  the  commissioners,  or  a  majority  of  them,  report  saie  of 
that  the  property,  or  a  particular  lot,  tract,  or  other  por-  ^^ 
tion  thereof,  is  so  circumstanced,  that  a  partition  thereof    "^ 
cannot   be  made,  without   great   prejudice   to  the  own- 
ers  thereof,  the  court,  if  it  is  satisfied  that  the  report 
is  just  and  correct,  may  thereupon,  except  as  otherwise 
expressly  prescribed  in  this  article,  modify  the  interlocutory 

judgment,  or  render  a  supplemental   interlocutory  judg- 
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ment,  reciting  the  facts,  and  directing  that  the  property, 
or  the  distinct  parcel  thereof  bo  circumstanced,  be  sold  by 
a  referee,  designated  in  the  judgment,  or  by  the  sheriff. 

Reference  §  1561.  Before  an  interlocutory  judgment  for  the  sale  of 
as  to  real  property  is  rendered,  in  an  action  for  partition,  the  court 
ore  itorB.  ^^^^^  ^.^^^^  ^^^  ^^  ^vithout  application  by  a  party,  direct 

a  reference,  to  ascertain  whether  there  is  any  creditor,  not  a 
party,  who  has  a  lien  on  the  undivided  share  or  interest  of 
any  party.  But  the  court  may  direct  or  dispense  with  such 
a  reference,  in  its  discretion,  where  a  party  produces  a 
seai'ch,  certified  by  the  clerk,  or  by  the  clerk  and  register, 
as  the  case  requires,  of  the  county  where  the  property  is 
situated ;  and  it  appears  therefrom,  and  by  the  affidavits,  if 
any,  produced  therewith,  that  there  is  no  such  outstanding 
lien. 


Doty  of  §  1562.  Where  a  reference  is  directed,  as  prescribed  in 
the  last  section,  the  referee  must  cause  a  notice  to  be  pub- 
lished, once  in  each  week  for  six  successive  weeks,  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  and  also  in  a  newspaper  published 
in  each  county,  wherein  the  property  is  situated,  requiring 
each  person,  not  a  party  to  the  action,  who,  at  the  date  of 
the  order,  had  a  lien  upon  any  undivided  share  or  interest 
in  the  property,  to  appear  before  the  referee,  at  a  specified 
place,  and  on  or  before  a  specified  day,  to  prove  his  lien, 
and  the  true  amount  due  or  to  become  due  to  him  by 
reason  thereol    The  referee  must  report  to  the  court,  with 

V  all  convenient  speed,  the  name  of  each  creditor,  whose  lien 

is  satisfactorily  proved  before  him,  the  nature  and  extent 
of  the  lien,  the  date  thereof,  and  the  amount  due  or  to 
become  due  thereupon. 


MonoT  to      §  1563.  If  it  appears  by  the  pleadings,  or  by  the  evidence 
^^^       in  the  action,  or  by  the  report,  that  there  was,  at  the  date  of 
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ihe  order,  any  exiBting  lien  upon  the  share  or  interest  of  a 
party  in  the  property,  the  interlocutory  judgment,  directing 
the  sale,  must  also  direct  the  officer  making  it  to  pay  into  court 
the  portion  of  the  money,  arising  from  the  sale  of  the  share 
or  interest  of  that  party,  after  deducting  the  portion  of  the 
costs  and  expenses  for  which  it  is  liable. 


§  1564.  Where  money  is  paid  into  court,  in  a  case  speci-  AppUo«- 
fied  in  the  last  section,  the  party  may  apply  to  the  court  money! 
for  an  order  directing  that  the  money,  or  such  part  thereof 
as  he  claims,  be  paid  to  him.     Upon  such  an  application, 
he  must  produce  the  following  papers  : 

1.  An  affidavit,  made  by  himseK,  or,  if  a  sufficient  excuse 
is  shown,  by  his  agent  or  attorney,  stating  the  true  amount 
actually  due  on  each  incumbrance,  and  the  name  and  res- 
idence of  the  owner  of  the  incumbrance,  as  far  as  they  are 
known,  or  can  be  ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  appli- 
cation upon  each  owner  of  an  incumbrance.  Service  of  the 
notice,  within  the  State,  must  be  personal,  or  by  leaving  it 
at  the  owner's  residence,  with  some  person  of  suitable  age 
and  discretion,  at  least  fourteen  days  previous  to  the 
application.  Service,  without  the  State,  if  personal,  must  be 
made  at  least  twenty  days  previous  to  the  application.  If  the 
owner  of  the  incumbrance  resides  without  the  State,  and 
the  place  of  his  abode  cannot  be  ascertained,  with  reason- 
able diligence,  notice  may  be  served  upon  him  by  publish- 
ing it  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order 
as  justice  requires. 

•  §  1565.  When  the  whole  amount  of  the  unsatisfied  liens  Payment 

upon  an  undivided  share,  which  were  existing  at  the  date  bTanoes. ' 

of  the  order  of  reference,  has  been  ascertained,  the  court 

must  order  the  portion  of  the  money  so  paid  into  court,  on 

account  of  that  share,  to  be  distributed  among  the  credit- 
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ors  having  the  liens,  according  to  the  priority  of  each  of 
them.  Where  the  incmnbrancer  is  not  a  party  to  the 
action,  the  clerk  or  other  officer,  by  whom  a  lien  is 
paid  off,  must  procure  satisfaction  thereof  to  be  acknowl- 
edged or  proved,  as  required  by  law,  and  must  cause  the 
incumbrance  to  be  duly  satisfied  or  cancelled  of  record. 
The  expense  of  so  doing  must  be  paid  out  of  the  portion  of 
the  money  in  court,  belonging  to  the  party,  by  whom  the 
incumbrance  was  payable. 

other  §  1566.    The  proceedings  to  ascertain  and  settle   the 

Sot tobe  liens  upon  an  undivided  share,  as  prescribed  in  the  last 
^  '  three  sections,  shall  not  affect  any  other  party  to  the  action, 
or  delay  the  paying  over  or  investing  of  money,  to  or  for 
the  benefit  of  any  other  party,  upon  whose  share  or  interest 
in  the  property  there  does  not  appear  to  be  any  existing 
lien. 


SBie  of  §  1667.  Where  a  party  has  an  existing  right  of  dower  in 
interat.  the  entire  property  directed  to  be  sold,  at  the  time  when  an 
interlocutory  judgment  for  a  sale  is  rendered  in  an  action 
for  partition,  the  court  must  consider  and  determine  whether 
the  interests  of  all  the  parties  require,  that  the  right  of 
dower  should  be  excepted  from  the  sale,  or  that  it  should 
be  sold. 


ParoikM-       §  1568.  If  a  sale  of  the  property,  including  the  right  of 
Se  prop-  dower,  is  directed,  the  interest  of  the  party  entitled  to  the 
there-      right  of  dowcr  shall  pass  thereby ;  and  the  purchaser,  his 
™'      heirs  and  assigns,  shall  hold  the  property  free  and  dis- 
charged from  any  claim,  by  virtue  of  that  right.     In  that 
case,  the  dowress  is  entitled  to  receive,  from  the  proceeds  of 
the  sale  of  the  whole  property,  a  gross  sum,  in  satisfaction 
of  her  right  of  dower,  or  to  have  one  third  of  those  proceeds 
paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  m  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 
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§  1 669.  A  party  to  an  action  for  partition,  who  has  a  right  OroBs 
of  dower,  or  is  a  tenant  for  lif e,  or  for  years,  in  or  of  an  paid  to  or 
undivided  share  of  the  property  sold,  is  entitled  to  receive,  for  ten- 
from  the  proceeds  of  the  sale,  a  groaa  sum,  to  be  fixed  accoxd-  £J^, 
ing  to  the  principles  of  law  applicable  to  annuities,  in  satis- 
faction of  his  or  her  estate  or  interest    The  written  consent 
of  the  party  to  receive  such  a  gross  sum,  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
must  be  filed,  at  the  time  of,  or  before,  the  filing  of  the  report 
of  sale ;  otherwise,  the  court  must  direct  that,  out  of  the  pro- 
ceeds of  the  sale,  which  belong  to  the  undivided  share  to 
which  the  estate  or  interest  attaches,  one  third,  in  case  of  a 
dowress,  and  in  any  other  case  arising  under  this  section,  the 
entire  proceeds,  or  such  a  proportion  thereof    as   fairly 
represents  the  interest  of  the  holder  of  the  particular  estate, 
be  paid  into  court,  for  the  purpose  of  being  invested  for  his 
or  her  benefit. 


§  1570.  Where  it  appears,  that  a  party  to  the  action  has  interests 
an  inchoate  right  of  dower,  or  any  other  future  right  or  es-  of  future 
tate,  vested  or  contingent,  in  any  of  the  property  sold,  the  be  pro- 
court  must  fix  the  proportional  value  of  the  right  or  estate, 
according  to  the  principles  of  law  applicable  to  annuities 
and  survivorships,  and  must  direct  that  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over,  in 
such  a  manner  as  it  deems  best  calculated  to  protect  the 
rights  and  interests  of  the  parties. 


§  1571.  A  married  woman  may  release  to  her  husband  Married 
her  inchoate   right  of  dower,  in  the  property  directed  to  may  re- 
be  sold,  by  a  written  instrument,  duly  acknowledged  by  luterest 
her  and  certified,  as  required  by  law  with  respect  to  the 
acknowledgment'  of  a  conveyance  to  bar  her  dower ;  which 
must  be  filed  with  the  clerk.     Thereupon,  the  share  of  the 
proceeds  of  the  sale,  arising  from  her  contingent  interest, 

must  be  paid  to  her  husband. 
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Unknown  §  1572.  If  a  persoi^  entitled  to  an  estate  or  interest  in 
the  property  sold,  is  made  a  party  as  an  unknown  defendant, 
the  court  must  provide  for  the  protection  of  his  rights^  as 
far  as  may  be,  as  if  he  was  known  and  had  appeared. 

Sale;  §  1573.  The  court  must,  in  the  interlocutory  judgment 

credit      for  a  Sale,  direct  the  terms  of  credit  which  may  be  allowed 

there-  ,  _  % 

upon.  for  any  portion  of  the  purchase-money,  of  which  it  thinks 
proper  to  direct  the  investment,  and  for  any  portion  of 
the  purchase-money,  which  is  required  to  be  invested  for 
the  benefit  of  a  person,  as  prescribed  in  this  article. 

Credit;         §  1574.  The  portion   of  the  purchase-money,  for  which 

■eouzed.    Credit  is  so  aUowed,  must  always  be  secured  at  interest,  by 

a  mortgage  upon  the  property  sold,  with  a  bond  of  the  pui- 

chaser ;  and  by  such  additional  security,  if  any,  as  the  court 

prescribes. 


Separate  §  1575.  The  officer  making  the  sale  may  take  separate 
ties.  '  mortgages  and  other  securities,  in  the  name  of  the  county 
treasurer  of  the  county  in  which  the  property  is  situated 
for  such  convenient  portions  of  the  purchase-money,  as  are 
directed  by  the  court  to  be  invested ;  and  in  the  name  of 
the  owner,  for  the  share  of  any  known  ovnier  of  fiill  age, 
who  desires  to  have  it  invested. 


Report         §1576.  Immediately  after  completing  the  sale,  the  officer 

of  Mie.     jjj^ing  ii  must  file  with  the  clerk  his  report  thereof,  under 

oath,  containing  a  description  of  each  parcel  sold,  the  name 

of  the  purchaser  thereof,  and  the  price  at  which  it  was  sold. 


Final  §  1577.  If  the  sale  is  confirmed  by  the  court,  a  final  judg- 

ment;     ment  must  be  entered,  confirming  it  accordingly ;  direct- 
thereof,    ing  the   officer  making  it  to  execute  the  proper  convey- 
ances, and  take  the  proper  securities,  pursuant  to  the  sale ; 

and  also  directing  concerning  the  application  of  the  pro 
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ceeds  of  the  saJa  Such  a  final  judgment  is  binding  and 
conclusive  upon  the  same  persons,  upon  whom  a  final  judg- 
ment for  partition  is  made  binding  and  conclusive  by  sec- 
tion 1557  of  this  act;  and  it  effectually  bars  each  of  those 
persons,  who  is  not  a  purchaser  at  the  sale,  from  all  right, 
title,  and  interest  in  the  property  sold.  • 


§  1578.  Such  a  final  judgment  is  also  a  bar  against  each  id.; 
person,  not  a  party,  who  has,  at  the  time  when  it  is  ren-  thereof 
dered,  a  lien  on  the  undivided  share  or  interest  of  a  party,  oumbran- 
if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1662  of  this  act. 


§  1579.  Where  final  judgment,  confirming  a  sale,  is  ren-oosteaiid 
dered,  the  costs  of  each  party  to  the  action,  and  the  ex-  how  pSSd! 
penses  of  the  sale,  including  the  officers'  fees,  must  be  de- 
ducted from  the  proceeds  of  the  sale,  and  each  party's  costs 
must  be  paid  to  hi8  attorney.  But  the  court  may,  in  its 
discretion,  direct  that  the  costs  and  expenses  of  any  trial, 
reference,  or  other  proceeding  in  the  action,  be  paid  out  of 
the  share  of  any  party  in  the  proceeds,  or  may  render  judg- 
ment against  any  party  therefor.  Where  a  proportion  of 
the  proceeds  is  to  be  paid  to,  or  invested  for  the  benefit 
of,  any  person,  as  prescribed  in  any  provision  of  this  article, 
the  amount  thereof  must  be  determined  by  the  residue  of 
the  entire  proceeds,  remaining  after  deducting  the  costs 
and  expenses  chargeable  against  them. 


§  1580.  The  proceeds  of  a  sale,  after  deducting  therefrom  Diatribu. 
the  costs  and  expenses  chargeable  against  them,  must  be  prooeedi 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any 
share,  to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor, 
or  retained,  subject  to  the  order  of  the  court ;  and  the  re- 
mainder,  e^^ept  as  otherwise  prescribed  in  this  article,  must 
be  paid,  by  the  officer  making  the  sale,  to  the  party  owning 
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the  share,  or  his  legal  representatiyesy  or  into  court  for  hia 
use. 


^areeof  §  1581.  Where  a  party,  entitled  to  receive  a  portion  of 
the  proceeds,  is  an  infant,  the  court  may,  in  its  discretion, 
difect  it  to  be  paid  to  his  general  guardian,  or  to  be  invested 
in  permanent  securities,  at  interest,  in  the  name  and  for  the 
benefit  of  the  infant. 


Id.;  of         §  1582.  Where  a  person  has  been  made  a  defendant  as 
Mid  ab-    an  unknown  person ;  or  where  the  name  of  a  defendant  is 

tent  owiH        1  111  11.  J 

en.  unknown ;  or  where  the  summons  has  been  served  upon  a 
defendant  without  the  State,  or  by  publication,  and  he  has 
not  appeared  in  the  action ;  the  court  must  direct  his  portion 
to  be  invested  in  permanent  securities,  at  interest,  for  his 
benefit,  until  claimed  by  him  or  his  legal  representatives. 


w. ;  of  §  1583.  Where  a  portion  of  the  proceeds,  representing  an 
of  par-  undivided  share  or  interest,  is  invested  for  the  benefit  of  a 
estates,  tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed  in  the 
foregoing  provisions  of  this  article,  the  court  must  cause  it  to 
be  invested  in  permanent  securities,  at  interest,  and  the  inter- 
est to  be  paid,  from  time  to  time  as  it  accrues,  to  the  person 
for  whose  benefit  it  is  invested,  while  his  or  her  right  con- 
tinues. 


Court  §  1584.  The  court  may,  in  its  discretion,  require  any 

q^       person,  before  he  receives  his  portion  of  the  proceeds  of 
ionf and.  the  Sale,  to  givc  such  security  as  it  directs,  to  the  people,  or 
to  such  parties  or  other  persons  as  it  prescribes,  to  refund 
the  same,  or  a  portion  thereof,  with  interest,  if    it  there- 
after appears  that  he  was  not  entitled  thereto. 


Security        §  1585.  A  sccurity  taken  under  any  provision  of  this 
taken  In    article,  exccpt  as  otherwise  specially  prescribed  therein, 
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must  be  takea  in  the  name  axtd  official  tide  of  the  county  ^^^ 
treasurer  of  the  countj  in  which  the  property  sold  is  situa* 
ted     He,  and  his  successors  in  office,  must  hold  the  same 
for  the  use  and  benefit  of  the  persons  interested,  subject 
to  the  order  of  the  court. 


§  1 586.  The  court  may,  in  its  discretion,  and  upon  such  A°*^J^ 
terms  and  conditions  as  justice  requires,  make  an  order,  ^po"^ 
allowing  a  person,  interested  in  a  security  specified  in  the 
last  section,  to  maintain  an  action  thereupon  in  the  name  of 
the  county  treasurer. 

§  1587.  Where  it  appears  that  partition  cannot  be  made  Compen- 
equal  between  the  parties,  according  to  their  respective  equalize 
rights,  without  prejudice  to  the  rights  or  interests  of  some 
of  them,  the  final  judgment  may  award  compensation  to  be 
made  by  one  party  to  another  for  equality  of  partition. 
But  compensation  cannot  be  so  awarded  against  a  party 
who  is  unknown,  or  whose  name  is  unknown.  Nor  can  it 
be  awarded  against  an  infant,  unless  it  appears,  that  he  has 
personal  property  sufficient  to  pay  it,  and  that  his  interests 
wIQ  be  promoted  thereby. 

t 

§  1588.  If,  upon  the  death  of  one  of  two  or  more  plain-  Proceed- 
tiffs,  or  one  of  two  or  more  defendants,  in  an  action  for  death  of 
partition,  the  interest  of  the  decedent  in  the  property  passed 
to  a  person,  not  a  party  to  the  action,  the  latter  may  be  made 
defendant  by  the  order  of  the  court ;  and  a  supplemental 
smnmons  may  be  issued,  to  bring  him  in  accordingly. 

§  1589.  Nothing  contained  in  this  article  prevents  the  Rentg, 
court  from  adjusting,  in  the  interlocutory  or  final  judgment,  be  ad-  ^^ 
or  otherwise,  as  the  case  requires,  the  rights  of  one  or  more  *" 
of  the  parties,  as  against  any  other  party  or  parties,  by  rea- 
son of  the  receipt,  by  the  latter,  of  more  than  his  or  their 
proper  proportion  of  the  rents  or  profits  of  a  share,  or 
part  of  a  share. 

S9 
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Partition      §  1690.  Where  an  infant,  idiot,  lunatic^  or  habitual  drunk* 

dkn  of     ard,  holds  real  property,  in  joint  tenancy  or  in  common, 

comi]5t-  the  general  guardian  of  the  infant,  or  the  committee  of  the 

lunatic,    idiot,   luuatic,  or  habitual  drunkard,  may  apply  to   the 

supreme  court,  or  to  the  county  court  of  the  county,  or  to  a 

superior  city  court  of  the  city,  wherein  the  real  property 

is  situated,  for  authority  to  agree  to  a  partition  of  the  real 

property. 

Contents  §  1591.  Such  an  application  must  be  by  a  petition,  which 
tion!  must  describe  the  real  property  proposed  to  be  partitioned ; 
must  state  the  rights  and  interests  of  the  several  owners 
thereof ;  must  specify  the  particular  partition  proposed  to 
be  made ;  and  must  be  verified  by  affidavit.  The  court  may 
order  notice  of  the  application  to  be  given  to  such  persona 
as  it  thinks  proper. 

Court  §  1592.  If,  after  due  inquiry  into  the  merits  of  the  ap- 

aShoriae  plicatiou,  by  a  reference  or  otherwise,  the  court  is  of  the 
'  opinion  that  the  interests  of  the  infant,  or  of  the  idiot, 
lunatic,  or  habitual  drunkard,  will  be  promoted  by  the  par- 
tition, it  may  make  an  order,  authorizing  the  petitioner  to 
agree  to  the  partition  proposed,  and,  in  the  name  of  the 
infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard,  to  ex- 
ecute releases  of  his  right  and  interest  in  and  to  that  part 
of  the  property,  which  falls  to  the  shares  of  the  other  joint 
tenants  or  tenants  in  common. 


Effect  of       §  1593.  Eeleases  so  executed  have  the  same  validity  and 
re  eases,   ^^f^^^^  g^  jf  they  wcrc  cxecutcd  by  the  person  in  whose  behalf 

they  are  executed,  and  as  if  the  infant  was  of  full  age,  or 
the  idiot,  lunatic,  or  habitual  drunkard  was  of  sound  mind, 
and  competent  to  manage  his  affairs.     . 


When  §  1594  The  people  of  the  State  may  be  made  a  party 

is  fnter-    defendant  to  an  action  for  the  partition  of  real  property,  in 

ested.  g^ 


cbjlp.  xit.]  action  fob  DOWEa  g§  Md6-U9C 

the  same  maimer  as  a  private  person.  In  sacli  a  case, 
the  smnmons  must  be  served  upon  the  attorney-general,  who 
must  appear  in  behalf  of  the  people. 

§  1595.  An  exemplified  copy  of  the  judgment-roll,  or  of  Bx©mi«^ 
the  final  judgment,  in  an  action  for  partition,  may  be  recorded,  of  judg- 
in  the  office  for  recording  deeds,  in  each  county  in  which  2^5Ll 
any  real  property  affected  thereby  is  situated. 


ARTICLE  THIRD. 

AcnON  FOB  DOWBR. 

Sac.  1596.  Limitation  of  action  for  dower. 

1597.  Against  whom  action  to  be  brought. 

1598.  Who  may  be  joined  as  defendants. 

1599.  Id.;  where  defendants  claim  in  seyeralty. 

1600.  Damages  may  be  recovered ;  how  estimated. 

1601.  Id.;  in  action  against  alienee  of  hoBband. 

1602.  Id.;  where  seyeral  parcels,  etc. 
1608.  Id.;  against  heirs,  etc.,  aliening  land. 

1604.  Action  barred  by  assignment  of  dower. 

1605.  Ck>llasiye  recovery  not  to  prejudice  infant. 

1606.  Ck>mplaint. 

1607.  Interlocutory  judgment  for  admeasurement. 

1608.  Oath  of  commissioners,  etc.;  removal;  filling  vacancy. 

1609.  Dower,  how  admeasured. 

1610.  Rei>ort  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 

1613.  Final  judgment. 

1614.  Plaintiff  may  recover  sum  awarded ;  court  may  modify  judgment. 

1615.  Junior  incumbrancers;  not  affected  by  admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  may  consent  to  pay  it ;  proceedings  thereupon. 

1619.  Interlocutory  judgment  for  sale. 

1620.  Id.;  directing  a  part  to  be  laid  off. 
1631.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 

1623.  Report  of  sale. 

1624.  Final  judgment  thereon. 

1625.  Certain  provisions  of  article  second  made  applicable. 

§  1596.  An  action  for  dower  must  be  commenced  by  aLimita- 
widow,  within  twenty  years  after  the  death  of  her  husband ;  Mt?on^or 
but  if  she  is,  at  the  time  of  his  death,  either  ^°^®'" 
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1.  Within  the  age  of  twenty-one  years ;  or 

3.  Insane;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time 
limited  by  this  section. 

Affainst  §  1597.  Where  the  property,  in  which  dower  is  claimed, 
action  is  actuslly  occupied,  the  occupant  thereof  must  be  made 
brought,  defendant  in  the  action.  Where  it  is  not  so  occupied,  the 
action  must  be  brought  against  some  person  exercising  acts 
of  ownership  thereupon,  or  claiming  title  thereto,  or  an 
interest  therein,  at  the  time  of  the  commencement  of  the 
action. 


Who  §  1598.  In  either  of  the  cases  specified  in  the  last  section, 

Joined  as  any  Other  person,  claiming  title  to,  or  the  right  to  the  posses- 
ants,       sion  of,  the  real  property  in  which  dower  is  claimed,  may 
be  joined  as  defendant  in  the  action. 

Id. ;  §  1599.  In  an  action  to  recover  dower,  in  a  distinct  parcel 

defend-    of   real  property  of  which  the  plaintiff's  husband  died 
ohiim  in   seized,  or  in  all  the  real  property  which  he  aliened  by  one 

severalty.  ^  r     r       J  ^  J    ^ 

conveyance,  all  the  persons  in  possession  of,  or  clamiing 
title  to,  the  property,  or  any  part  thereof,  may  be  made 
defendants,  although  they  possess  or  claim  title  to  different 
portions  thereof  in  severalty. 

Damages  §  1 600.  Where  a  widow  recovers,  in  an  action  therefor, 
recoTer-  dower  in  property,  of  which  her  husband  died  seized,  she 
estimat!^  may  also  recover,  in  the  same  action,  damages  for  withhold- 
ing her  dower,  to  the  amount  of  one  third  of  the  annual 
value  of  the  mesne  profits  of  the  property,  with  interest ; 
to  be  computed,  where  the  action  is  against  the  heir,  from 
her  husband's  death,  or,  where  it  is  against  any  other  per- 
son, from  the  time  when  she  demanded  her  dower  of  the 

defendant ;  and,  in  each  case,  to  the  time  of  the  trial,  or 
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application  for  judgment,  as  tlie  case  maybe;  bnt  not 
exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improyements^ 
made  after  the  death  at  the  hnsband. 


§  1601.  Where  a  widow  recovers  dower,  in  a  case  not  m^  in 
specified  in  the  last  section,  she  may  also  recover,  in  the  ^P^^^^ 
same  action,  damages  for  withholding  her  dower,  to  be  huSSSLl 
computed  from  the  commencement  of  the  action :  but  they 
shall  not  include  any  thing  for  the  use  of  permanent  im- 
provements, made  since  the  property  was  aliened  by  her 
husband.    In  all  other  respects,  the  same  must  be  computed 
as  prescribed  in  the  last  section. 

§  1602.  The  last  two  sections  do  not  authorize  the  recov-  id.; 
ery,  against  a  defendant  who  is  joined  with  others,  of  dam-  leyena 
ages  for  withholding  dower,  in  any  portion  of  the  property  Sto** 
not  occupied  or  claimed  by  him. 

§  1608.  Where  a  widow  recovers  dower  in  real  properly  Wj 
aliened  bv  the  heir  of  her  husband,  she  may  recover,  in  a  hein. 

her  dower,  from  the  time  of  the  death  of  her  husband  to 
the  time  of  the  aUenation,  not  exceeding  six  years  in  the 
whole.  The  sum  recovered  from  him  must  be  deducted  from 
the  sum,  which  she  would  otherwise  be  entitled  to  I'ecover 
from  the  grantee ;  and  any  sum  recovered  as  damages  from 
the  grantee,  must  be  deducted  from  the  sum,  which  she 
woidd  otherwise  be  entitled  to  recover  from  the  heir. 


§  1604.  The  acceptance,  by  a  widow,  of  an  assignment  of  Aotton 
dower,  in  satisfaction  of  her  claim  upon  the  property  in  by  aaeign 
question,  bars  an  action  for  dower,  and  may  be  pleaded  by  dower? 
any  defendant. 

§  1605.  Where  a  widow,  not  having  a  right  to  dower,  couueive 
recovers  dower  against  an  in&nt^  by  the  default  or  collu- oSbto^ 
[S]  83  E?£f* 
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0ion  of  hiB  goardiao,  the  infant  shall  not  be  prejudiced 
thereby ;  but  when  he  comes  of  full  age^  he  may  bring  an 
action  of  ejectment  against  the  widow,  to  recover  the 
property  so  wrongfully  awarded  for  dower,  with  damages 
from  the  time  when  she  entered  into  possession,  although 
that  is  more  than  six  years  before  the  commencement  of 
the  action. 


oom-  §  1606.  The  complamt,  in  an  action  for  dower,  must  de- 

^****^     scribe  the  property,  as  prescribed  in  section  1611  of  this 

act ;  and  must  set  forth  the  name  of  the  plaintifPs  husband. 


Inter-  §  1607.  If  the  defendant  makes  default  in  appearing  or 

judgment  pleading ;  or  if  the  right  of  the  plaintiff  to  dower  is  not 
meaaiie-  disputed  by  the  answer ;  or  if  it  appears,  by  the  verdict, 
report,  or  decision  upon  a  trial,  that  the  plaintiff  is  entitled 
to  dower  in  the  real  property  described  in  the  complaint^ 
an  interlocutory  judgment  must  be  rendered ;  which,  except 
as  otherwise  prescribed  in  this  article,  must  direct  that  the 
plaintiff's  dower  in  the  property,  particularly  describing  it^ 
be  admeasured  by  a  referee,  designated  in  the  judgment,  or 
by  three  reputable  and  disinterested  freeholders,  designated 
therein,  as  commissioners  for  that  purpose. 


Oath  of        §  1608.  Each  of  the  commissioners,  or  the  referee,  as  the 
ftionen,    casc  rcquircs,  must,  before  entering  upon  the  execution  of 
moVai;     his  dutics,  subscribc  and  take  an  oath,  before  an  officer 
vaoanoy.  specified  iu  scctiou  842  of  this  act,  to  the  effect,  that  he  will 
faithfully,  honestly,  and  impartially  discharge  the  trust 
reposed  in  him.    The  oath  must  be  filed  with  the  clerk, 
before  a  commissioner  or  a  referee  enters  upon  the  exe- 
cution of  his  duties.    The  court  may,  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners.     If   either  of 
them  dies,  resigns,  or  neglects  or  refuses  to  serve,  or  is 
removed,  the  court  may,  from  time  to  time,  appoint  another 

person  in  his  place. 
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§1609.  The  referee  or  the  comixuBBioners  must  ezectite  power, 
now  ad> 

their  duties  in  the  following  manner :  j^ 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion, 
for  the  best  interests  of  all  the  parties  concerned,  admeas- 
ure and  lay  off,  as  speedily  as  possible,  as  the  dower  of  the 
plaintiff,  a  distinct  parcel,  constituting  the  one  third  part 
of  the  real  property  of  which  dower  is  to  be  admeasured^ 
designating  the  part  so  laid  off  by  posts,  stones,  or  other 
permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take'  into 
consideration  any  permanent  improvements,  made  upon 
the  real  property,  after  the  death  of  the  plaintiff's  husband, 
or  after  the  aKenation  thereof  by  him;  and,  if  practicable, 
those  improvements  must  be  awarded  within  the  part  not 
laid  off  to  the  plaintiff ;  or,  if  it  is  not  practicable  so  to 
award  them,  a  deduction  must  be  made  from  the  part 
laid  off  to  the  plaintiff,  proportionate  to  the  benefit,  which 
she  will  derive  from  so  much  of  those  improvements,  as  is 
included  in  the  part  laid  off  to  her. 

8.  K  it  is  not  practicable,  or  if,  in  the  opinion  of  the 
referee  or  commissioners,  it  is  not  for  the  best  interests  of 
all  the  parties  concerned,  to  admeasure  and  lay  off  to  the 
Idaintiff  a  distinct  pai^  of  ih«  property,  as  prescribed  in 
the  foregoing  subdivisions  of  this  section,  they  must  report 
that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assist- 
ants, to  aid  in  the  admeasurement. 


§  1610.  All  the  commissioners  must  meet  together  in  the 
performance  of  any  of  their  duties;  but  the  acts  of  anpoo. 
majority  so  met  are  valid.  The  rej^eree,  or  the  commissioners, 
or  a  majority  of  them,  must  make  a  full  report  of  their 
proceedings,  specifying  therein  the  manner  in  which  they 
have  discharged  their  trust,  with  the  items  of  their  charges, 
and  a  particular  description  of  the  portion  admeasured  and 
laid  off  to  the  plaintiff ;  or,  if  they  report  that  it  is  not 
practicable^  or,  in  their  opinion,  it  is  not  for  the  best  inter- 

86 


gg  1611-1613.  AOTIOir  [OHAP*  XIV. 


TITLl  L 


68t8  of  all  the  parties  concerned,  to  admeasure  and  laj  ofi 
a  distinct  parcel  of  the  property,  of  which  dower  is  to  be 
admeasured,  they  must  state  the  reasons  for  that  opinion, 
and  all  the  facts  relating  thereto.  The  report  must  jbe 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded,  and  must  be  filed  in  the  ofiice  of  the 
clerk. 


Setting         §  1611.  Upon  the  application  of  any  party  to  the  action, 

re^rt.  .  ^^^  upon  good  cause  shown,  the  court  may  set  aside  the 

report,  and,  if  necessary,  may  appoint  new  commissioners, 

or  a  new  referee,  who  must  proceed,  as  prescribed  in  this 

title,  with  respect  to  those  first  appointed. 

Jegiiiid  §  1612.  The  fees  and  expenses  of  the  commissioners,  or  of 
the  referee,  including  the  expense  of  a  survey,  when  it  is 
made,  must  be  taxed  under  the  direction  of  the  court ;  and 
the  amount  thereof  must  be  paid  by  the  plaintifE,  and  al- 
lowed to  her,  upon  the  taxation  of  her  costs. 

jSS2!  §  1618.  Upon  the  report  being  confirmed  by  the  court, 

final  judgment  must  be  rendered*  If  the  referee  or  com- 
missioners have  admeasured  and  laid  oS  to  the  plaintifiE  a 
distinct  parcel  of  the  property,  the  judgment  must  award 
to  her,  during  her  natural  life,  the  possession  of  that  parcel, 
describing  it,  subject  to  the  payment  of  all  taxes,  assess- 
ments^ and  other  charges,  accruing  thereupon  after  she 
takes  possession.  If  the  referee  or  the  commissioners  re- 
port, that  it  is  not  practicable,  or  that,  id  his  or  their  opin- 
ion, it  is  not  for  the  best  interests  of  all  the  parties  con- 
cerned, so  to  admeasure  and  lay  off  a  distinct  parcel  of  the 
property,  the  final  judgment  must  direct,  that  a  sum,  fixed 
by  the  court,  and  specified  therein,  equal  to  one  third  of 
the  rental  value  of  the  real  property,  as  ascertained  by  a 
reference  or  otherwise,  be  paid  to  the  plaintiff,  annually  or 

oftener,  as  directed  in  the  judgment,  during  her  natural  lif e^ 
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for  her  dower  in  the  property ;  and  that  the  sums,  bo  to  be 
paid,  be  and  remain  a  charge  upon  the  property,  during  her 
natural  life.  The  final  judgment  may  also  award  damages 
for  the  withholding  of  dower. 


§  1614.  The  plaintiflp  may,  from  time  to  time,  maintain  Ptaintur 
an  action  against  the  owner,  or  a  person  who  was  the  owner  »ooTer 
of  the  property,  to  recover  any  instalment  of  the  sum,  so  JJ^^®^' 
awarded  to  her  for  her  dower,  which  became  due  during  ™^f- 
his  ownership,  and  remains  unpaid.     Or  if  an  instalment  J^^S 
remains  due  and  unpaid,  she  may  maintain  an  action  to 
procure  a  sale  of  the  property,  and  enforce  the  payment 
of  the  instalments,  due  and  to  become  due,  out  of  the 
proceeds  of  the  sale.     Such  an  action  must  be  conducted, 
as  if  the  charge  upon  the  real  property  was  a  mortgage  to 
the  same  effect.     K,  at  any  time,  it  is  made  to  appear 
to  the   court,  that    the  rental  value  of  the  real   prop- 
erty has   materially  increased   or   diminished,  the  court 
may,  by  an  order,  to  be  made  upon  notice  to  all  the  persons 
interested,   modify  the  final  judgment,  by  increasing  or 
diminishing  the  sum  to  be  paid  to  the  plaintiff. 

§  1615.  Where  a  portion  of  the  property  is  admeasured  Jonior 
and  laid  off  to  the  plaintiff  as  her  dower,  a  lien,  which  is  branom; 

,  *  ,  ,       not  afRBO^ 

inferior  to  the  plaintiffs  right  of  dower,  attaches,  during  ?|^^ 
the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or  «««n«ia. 
share  of  the  residue  which  was  subject  to  it,  as  if  the  por- 
tion laid  off  to  the  plaintiff  had  not  been  a  part  of  the 
property. 

§  1616.  An  appeal  from  a  final  judgment,  awarding  to  ^inwai 
the  plaintiff  possession  of  the  part  admeasured  and  laid  off  stay  exe- 
to  her,  does  not  stay  the  execution  thereof,  unless  the  court,  J2dS  ii 
or  a  judge  thereof,  grants  an  order  directing  such  a  stay.  8^^^«^ 
Such  an  order  shall  not  be  granted,  if  an  undertaking  is 
given  on  the  part  of  the  respondent,  with  one  or  more  sure- 

tieSj  approved  by  the  court,  or  a  judge  thereof,  to  the  effect 
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that,  if  the  judgment  appealed  from  is  reversed  or  modified^ 
and  restitntion  is  awarded,  she  will  pay ^  to  the  person  entitled 
thereto,  the  valne  of  the  use  and  occupation  of  the  part  so 
admeasured  and  laid  off  to  her,  or  of  the  portion,  restitution 
of  which  is  awarded,  during  the  time  she  holds  possession 
thereof,  by  virtue  of  the  judgment. 


flam 


pudntiff  §  1617.  In  an  action  for  dower,  the  plaintiff  may,  at  any 
SS  tr  time  before  an  interlocutory  judgment  is  rendered,  by  reason 
^Sb^*  of  the  defendant's  default  in  appearing  or  pleading,  or, 
where  an  issue  of  fact  is  joined,  at  any  time  before  the  com- 
mencement of  the  trial,  file  with  the  clerk^  a  consent  to 
accept  a  gross  sum,  in  full  satisfaction  and  discharge  of  her 
right  of  dower  in  the  real  property  described  in  the  com- 
plaint. Such  a  consent  must  be  in  writing,  and  acknowl 
edged  or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded.  A  copy  thereof,  with  notice  of  the  filing,  must 
be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 


Defend-  §  1618.  At  any  tune  after  a  consent  is  filed,  as  prescribed 
oonsent  in  the  last  section,  and  before  an  interlocutory  judgment  is 
p«>oo«i-  *  rendered,  any  defendant  may  apply  to  the  court,  upon  notice, 
theie-  for  an  order  granting  him  leave  to  pay  such  a  gross  sum. 
Thereupon  the  court  may,  in  its  discretion,  and  upon  such 
terms  as  justice  requires,  ascertain  the  value  of  the  plain- 
tiff's right  of  dower  in  the  property,  by  a  reference  or 
otherwise,  and  make  an  order,  directing  payment,  by  the 
applicant,  of  the  sum  so  ascertained,  within  a  time  fixed  by 
the  order,  not  exceeding  sixty  days  after  service  of  a  copy 
thereof ;  and  directing  the  execution  by  the  plaintiff  of  a 
release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punish- 
ment for  contempt,  or  by  striking  out  the  pleading  of  the 
offending  party,  and  rendering  judgment  against  him  or  her 
or  in  both  modes. 
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§  1610.  Where  the  plaintiff's  coiuient  has  been  filed,  ae  inter- 
prescribed  in  the  last  section  but  one,  and  she  is  entitled  Ja^  ^ 

*  ,  '  ,  ment  for 

to  an  interlocutory  judgment  in  the  action,  the  court  must^  »io- 
upon  the  application  of  either  party,  ascertain,  by  a  reference 
OT  otherwise,  whether  a  distinct  parcel  of  the  property  can  be 
admeasured  and  laid  off  to  the  plaintiff,  as  tenant  in  dower, 
mihont  material  injtiiy  to  the  mterests  of  the  parties.  If 
it  appears  to  the  courts  that  a  distinct  parcel  cannot  be  so 
admeasured  and  laid  off,  the  interlocutory  judgment  must, 
except  in  the  case  specified  in  the  next  section,  direct  that 
the  property  be  sold  by  the  sheriff,  or  by  a  referee,  desig- 
nated therein ;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title 
from,  through,  or  under  a  party,  after  the  filing  of  the  judg- 
ment-roll,  or  of  a  notice  of  the  pendency  of  the  action,  as 
prescribed  in  article  ninth  of  this  title,  b^  barred  of  and 
from  any  right,  title,  or  interest  in  or  to  the  property  sold 

§  1620.  In  a  case  specified  in  section  1617  of  this  act,  ml^ 
where  the  property,  or  a  part  thereof,  consists  of  one  or  Wj^*^ 
more  vacant  or  imimproved  lots,  the  plaintiffs  consent  may 
contain  a  stipulation  to  take  a  distinct  parcel  out  of  those 
lots,  in  lieu  of  a  gross  sum.  In  that  case,  the  interlocutory 
judgment,  instead  of  directing  a  sale,  may  direct,  if  it  ap- 
pears to  be  just  so  to  do,  that  commissioners  be  appointed 
to  admeasure  and  lay  off  to  the  plaintiff  a  distinct  parcel, 
out  of  the  vacant  or  unimproved  lots ;  and,  if  there  is  any 
other  property,  that  it  be  sold,  and  a  gross  sum  be  paid 
to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel, 
admeasured  and  laid  off  to  her,  as  prescribed  in  this  section, 
is  that  of  an  estate  of  inheritance  in  fee  simpla  In  admeasur- 
ing and  laying  off  the  same,  the  conmiissioners  must  con« 
Oder  quantity  and  quality  relatively,  according  to  the  value 
of  the  plaintiff's  right  of  dower  in  the  vacant  or  unim- 
proved lots,  out  of  which  the  admeasurement  is  to  be  made ; 
which  must  be  ascertained,  in  proportion  to  the  value  of 
those  lots,  as  prescribed,  in  the  next  three  sections,  for  fix- 
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ing  a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a 
sale. 


to  b?  §  1621.  Before  an  interlocutory  judgment  is  rendered  for 

the  sale  of  the  property,  the  court  must  direct  a  reference 
to  ascertain  whether  any  person,  not  a  party,  has  a  lien  upon 
the  property,  or  any  part  thereof.  Except  as  otherwise 
expressly  prescribed  in  this  article,  the  proceedings  upon 
and  subsequent  to  the  reference  must  be  the  same,  as  pre- 
scribed in  article  second  of  this  title,  where  a  reference  is 
made  as  prescribed  in  section  1661  of  this  act 


Id.:  w-  §  1622.  Where  the  interlocutory  judgment  directs  a  sale, 
S^Sus  *  if  the  right  of  dower  of  the  plaintiff  is  inferior  to  any  other 
T^  Hen  npfn  tJie  property,  the  judgment  may,  in  the  dia- 
cretion  of  the  court,  direct  that  the  property  be  sold  either 
subject  to  the  lien,  or  discharged  from  the  lien ;  and,  in  the 
latter  case,  that  the  officer  maldng  the  sale  pay  the  amount 
of  the  lien,  out  of  the  proceeds  of  the  sale. 


of  §  1628.  Immediately  after  completing  the  sale,  and  ex- 
ecuting the  proper  conveyance  to  the  purchaser,  the  officer 
making  the  sale  must  make  and  file  with  the  clerk  a  report 
thereof,  showing  the  name  of  the  purchaser,  and  the  pur^ 
chase-price  paid  by  him,  or,  if  the  property  was  sold  in  par- 
cels, the  name  of  each  purchaser,  and  the  price  and  a  descrip 
tion  of  the  parcel  sold  to  him ;  the  sums  which  the  officer 
has  paid  out  of  the  proceeds  of  the  sale,  pursuant  to  the 
interlocutory  judgment ;  the  purpose  for  which  each  pay- 
ment was  made ;  the  amount  and  items  of  his  fees  and  ex- 
penses ;  and  the  net  amount  of  the  proceeds,  after  deduct- 
ing the  payments. 


inn^         §  1624  Upon  confirming  the  sale,  the  court  must  ascer- 
tiMnaii.    tain,  by  a  reference  or  otherwise,  the  rights  and  interests  of 
each  of  the  parties  in  and  to  the  proceeds  of  the  sale,  and 
40 


CHAP.  xiY.J        TO  FOBEOLOSE  A  MOBTGAGE.  §§  1626-1627. 

ialBo  what  gross  sum  of  money  is  equal  to  the  value  of  the 
plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated 
upon  the  principles  applicable  to  life  annuities.  The  court 
must  thereupon  render  final  judgment^  confirming  the  sale, 
and  directing  that  the  gross  sum  so  ascertaLued  be  paid  to 
the  plaintlSy  in  full  satisfaction  of  her  right  of  dower ;  and 
that  the  remainder  of  the  proceeds  of  the  sale  be  distribu- 
ted among  the  persons  entitled  thereto. 

§  1625.  The  provisions  of  article  second  of  this  title,  re-  Certain 
lating  to  a  sale  made  as  prescribed  in  that  article,  and  to  sions  of 
the  distribution,  investment,  and  care  of  the  proceeds,  apply,  leoond 
as  &r  as  they  are  applicable,  to  a  sale  made  as  prescribed  V^^ 
m  this  article,  and  to  the  distribution  of  the  proceeds  of 
a  sale,  as  prescribed  in  the  last  section. 


ABTICIiE  FOUBTH. 

AonON  TO  FOBBCLOaE  A  MOBTSAGB. 

Sic.  1626.  Final  Judgment ;  what  to  contain. 

1(127.  Person  liable  for  mortgage  debt  maj  be  made  defendant,  eta 

1628.  Other  actions  for  mortgage  debt,  when  prohibited. 

1629.  Complaint  to  state  whether  snch  action  brought. 

1680.  If  judgment  rendered  therein,  execution  must  be  returned. 

1681.  Kotioe  of  pendencj  of  action  to  be  filed. 

1682.  Effect  of  conveyance  upon  sale. 
1688.  Disposition  of  surplus. 

1684.  When  complaint  to  be  dismissed  on  payment  of  sum  due. 

1685.  Payment  after  judgment ;  when  proceedings  to  be  stayed. 

1686.  When  part  only  of  the  property  to  be  sold. 
1687.'  When  the  whole  property  may  be  sold. 

§  1626.  In  an  action  to  foreclose  a  mortgage  upon  real  nua 
property,  if  the  plaintiff  becomes  entitled  to  jSnal  judg-  ment; 
ment,  it  mnst  direct  the  sale  of  the  property  mortgaged,  or  contain, 
of  such  part  thereof  as  is  sufficient  to  discharge  the  mort- 
gage debt,  the  expenses  of  the  sale,  and  the  costs  of  the 
action. 


627.  Any  person,  who  is  hable  to  the  plaintiff  for  F^rwm 

^yment  of  the  debt  secured  by  the  mortgage,  may  mOT^Se 
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debt  may  be  made  a  defendant  in  the  action :  and  if  lie  has  appeared, 

bo  made  ,  -  , 

defend-  or  has  been  personally  served  with  the  summons,  the 
jSnal  judgment  may  award  payment  by  him  of  the  residue 
of  the  debt  remaining  unsatisfied,  after  a  sale  of  the  mort- 
gaged property,  and  the  application  of  the  proceeds,  pursu- 
ant to  the  directions  contained  therein. 

aoUons         §  1628.  While  an  action  to  foreclose  a  mortgage  upon 

^^^edebt  ^^^  property  is  pending,  or  after  final  judgment  for  the 

Sbtted"^^  plaintiff  therein,  no  other  action  shall  be  commenced  or 

maintained,  to  recover  any  part  of  the  mortgage  debt,  without 

leave  of  the  court  in  which  the  former  action  was  brought. 


Com-  §  1629.  The  complaint,  in  an  action  to  foreclose  a  morfc- 

to  state     gage  upon  real  property,  must  state,  whether  any  other 
Buoh        action  has  been  brought  to  recover  any  part  of  the  mort- 
brought.   gage  debt,  and,  if  so,  whether  any  part  thereof  has  been 
collected. 


If  jadg-  §  1630.  Where  final  judgment  for  the  plaintiff  has  been 
rendered  rendered,  in  an  action  to  recover  any  part  of  the  mortgage 
exeoutiou  debt,  an  action  shall  not  be  commenced  or  maintained  to 

must  be  ' 

letumed.  foreclose  the  mortgage,  unless  an  execution  against  the 
property  of  the  defendant  has  been  issued,  upon  the  judg- 
ment^ to  the  sheriff  of  the  county  where  he  resides,  if  he 
resides  within  the  State,  or,  if  he  resides  without  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed ; 
and  has  been  returned  wholly  or  partly  unsatisfied. 

Notioeof  §  1631.  The  plaintiff  must,  at  least  twenty  days  before 
of 'acSfon  a  final  judgment  directing  a  sale  is  rendered,  file,  in  the 
flied.  clerk's  office  of  each  county  where  the  mortgaged  property 
is  situated,  a  notice  of  the  pendency  of  the  action,  as  pre- 
scribed in  section  1670  of  this  act ;  which  must  specify, 
in  addition  to  the  particulars  required  by  that  section, 
the  date  of  the  mortgage,  the  parties  thereto,  and  the  time 

and  place  of  recording  it 
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§  1632.  A  conveyance  upon  a  sale,  made  pursuant  to  sfbot  of 
a  final  judgment,'  in  an  action  to  foreclose  a  mortgage  Snoe^n 
apon    real    property,  vests  in  the    purchaser  the   same  '*^*" 
estate,  only,  that  would  have  vested  in  the  mortgagee,  if 
the  equity  of  redemption  had  been  foreclosed.     Such  a 
conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor  aud  mortgagee,  and  is  an  entire  bar  against  each  of 
them,  and  against  each  party  to  the  action  who  was  duly 
summoned,   and  every  person  claiming  from,  through,  or 
under  a  party,  by  title  accruing  after  the  filing  of  the  notice 
of  the  pendency  of  the  action,  as  prescribed  in  the  last  sec- 
tion. 


§  1633.  If  there  is  any  surplus  of  the  proceeds  of  the  sale,  nupo* 
after  paying  the  expenses  of  the  sale,  and  satisfying  the  X&. 
mortgage  debt  and  the  costs  of  the  action,  it  must  be  paid 
into  court,  for  the  use  of  the  person  or  persons  entitled 
thereto.  If  any  part  of  the  surplus  remains  in  court 
for  the  period  of  three  months,  the  court  must,  if  no 
application  has  been  made  therefor,  and  may,  if  an  applica- 
tion therefor  is  pending,  direct  it  to  be  invested  at  interest, 
for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court. 


§  1634.  Where  an  action  is  brought  to  foreclose  a  mort-  wben 
gage  upon  real  property,  upon  which  a  portion  of  the  pnn-  tote^ 
cipal  or  interest  is  due,  and  another  portion  of  either  is  to  ^^ 
become  due,  the  complaint  inust  be  dismissed,  without  ■wn  ^o^ 
costs  against  the  plaintiff,  upon  the   defendant  paying 
into  court,   at  any  time  before  a  final  judgment  direct- 
ing a  sale  is  rendered,  the   sum  due,  and  the  plaintiff's 
costs. 


§  1636.  In  a  case  specified  in  fhe  last  section,  if,  after  payment 


a  final  judgment  directing  a  sale  is  rendered,  but  before  judg-^ 

wheD 
—    -  oeodl 

amount  due  for  principal  and  interest,  and  the  costs  of  the  to  be 


the   sale   is    made,  the   defendant  pays   into  court   the  wheni» 
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action^  together  with  the  expenses  of  the  proceedings  to 
sell,  if  any,  all  proceedings  upon  the  judgment  must  be 
stayed ;  but,  upon  a  subsequent  default  in  the  payment  of 
principal  or  interest^  the  court  may  make  an  order,  direct- 
ing the  enforcement  of  the  judgment^  for  the  purpoBe 
of  collecting  the  sum  then  due. 


When  §  1636.  Where  the  mortgage  debt  is  not  all  due,  and  the 

of  the  ^  mortgaged  property  is  so  circumstanced,  that  it  can  be  sold 
^^d  in  parcels  without  injury  to  the  interests  of  the  parties, 
the  final  judgment  must  direct,  that  no  more  of  the  prop 
erty  be  sold,  in  the  first  place,  than  is  sufficient  to  satisfy 
the  sum  then  due,  with  the  costs  of  the  action  and  expenses 
of  the  sale ;  and  that,  upon  a  subsequent  default  in  the  pay 
ment  of  principal  or  interest,  the  plaintiff  may  apply  for 
an  order,  directing  the  sale  of  the  residue,  or  of  so  much 
thereof  as  is  necessary  to  satisfy  the  amoimt  then  due,  with 
the  costs  of  the  application,  and  the  expenses  of  the  sala 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often 
as  a  default  happens. 

When  the  §  1687.  If  ,  in  a  case  specified  in  the  last  three  sections,  it 
^perty  appears  that  the  mortgaged  property  is  so  circumstanced, 
J^  *^  that  a  sale  of  the  whole  will  be  most  beneficial  to  the  par- 
ties, the  final  judgment  must  direct,  that  the  whole  property 
be  sold ;  that  the  proceeds  of  the  sale,  after  deducting 
the  costs  of  the  action,  and  the  expenses  of  the  sale,  be 
either  applied  to  the  satisfaction  of  the  whole  sum  secured 
by  the  mortgage,  with  such  a  rebate  of  interest,  as  justice 
requires ;  or  be  first  applied  to  the  payment  of  the  sum  due, 
and  the  balance,  or  so  much  thereof  as  is  necessary,  be  in- 
vested at  interest^  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or 
interest  becomes  due.     . 
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ABTIOIiE  FIFTH. 

AonOH  TO  GOMPBL  THB  DBTSBIONATIOK  07  A  ClaDC  TO  BBAL  PbOPBBTT. 

Baa,  1688.  Who  may  mmintain  actton 

1639.  Complaint. 

1640.  Proceedings  when  defendant  deniea  plalntiif' 0  title. 

1641.  Id.;  when  he  pleads  title. 

1643.  PioeeedingB  the  Bame  as  in  ejeetment. 

1643.  Proceedings  when  defendant  daims  in  reyenion  or  remainder. 

1644.  Judgment  awarding  defendant  possession,  etc 

1645.  Judgment  for  plaintiff. 

1646.  Effect  of  judgment. 

1647.  Action  to  determine  widow's  dower. 

1648.  Proceedings,  if  plaintiff  admits  defendant's  dalm. 

1649.  Id.;  when  defendant's  daim  is  denied. 

1650.  This  article  applies  to  corporations. 

§  163S.  Where  a  person  lias  been,  or  lie  and  thoBe  whose  who  nm 
estat^A^  has  have  been,  for  three  years,  in  the  actoal  aotioa. 
posseflKm  of  real  property,  claiining  it  in  fee,  or  for  life, 
or  for  a  term  of  years  not  less  than  ten,  he  may  maintain 
an  action  against  any  other  person,  except  a  person 
who  is,  when  the  action  is  commenced,  an  infant,  an  idiot, 
a  lunatic,  an  habitual  drunkard,  or  imprisoned  on  a  crimi- 
nal charge,  or  in  execution  upon  conviction  of  a  crimloal 
offence,  to  compel  the  .  determination  of  any  claim  adverse 
to  that  of  the  plaintiff,  which  the  defendant  makes,  to  any 
estate  in  that  property,  in  fee,  or  for  life,  or  for  a  term 
of  years  not  less  than  ten,  in  possession,  reversion,  or  re- 
mainder. But  this  section  does  not  apply  to  a  claim  for 
dower. 


§  1639.  The  complaint  in  such  an  action  must  set  forth  om- 
f acts  showing : 

1.  The  plaintiff's  right  to  the  real  property ;  whether  his 
estate  therein  is  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  ten;  and  whether  he  holds  it  as  heir, 
devisee,  or  purchaser,  with  the  source  from  or  means  by 
which,  his  title  immediately  accrued  to  him. 
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2.  That  the  property,  at  the  commencement  of  the  action, 
was,  and,  for  the  three  years  next  preceding,  has  been  in 
his  actual  possession,  or  in  the  actual  possession  of  himself 
and  those  from  whom  he  derives  his  title. 

8.  That  the  defendant  unjustly  claims  an  estate  therein^ 
of  the  character  specified  in  the  last  section* 

The  complaint  must,  describe  the  property  as  prescribed 
in  section  1511  of  this  act  The  demand  of  judgment  must 
be  to  the  effect,  that  the  defendant,  and  every  person  claim, 
ing  under  him,  be  forever  barred  from  all  claim  to  any 
estate  of  inheritance,  or  freehold,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion,  or  remainder,  in  the 
prpperty  described  in  the  complaint. 


defend-    matters  specified  in  subdivision  second  of  the  la^  section, 


Prooeed-       R  1640.  If  the  defendant,  in  his  answer,  puts  in  issue  the 

ings  when        ^  /  jt  ^ 

defend- 

pifOnturt  and  succeeds  upon  that  deface,  final  judgmeittijfevst  be 
rendered  in  his  favor,  dismissing  the  complaint,  an^^ward- 
ing  to  him  costs  against  the  plaintiff. 


Id.;  §  1641.  The  defendant  may,  in  his  answer,  either  with 

1^^  or  without  the  defence  specified  in  the  last  section,  set  forth 
facts,  showing  that  he  has  an  estate  in  the  property,  or 
any  part  thereof,  adverse  to  the^  plaintiff,  in  fee,  or  for  life, 
or  for  a  term  of  years  not  less  than  ten,  in  possession,  re- 
version, or  remainder,  as  in  a  complaint  for  the  same  cause 
of  action ;  and  thereupon  he  may  demand  any  judgment  to 
which  he  would  be  entitled,  in  an  action  brought  by  him 
to  recover  that  estate  therein. 


in'°°toe'  §  1642.  Where  an  issue  of  fact  is  joined,  in  an  action 
Se£  ^^^g^*  «  prescribed  in  this  article,  the  subseqment  pro- 
^^^'      ceedings,  including  the  trial,  judgment^  and  execution,  are 

the  same  as  if  it  was  an  action  of  ejectment,  except  as  other 

wise  expressly  prescribed  in  this  title. 
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§  1643.  Where  the  defendaat   claims  the  property  in  Prooeed- 
foestioiiy  or  any  part  thereof,  by  virtue  of  an  estate  in  def end- 
jenuiind w  or  reversion,  he  need  not  establish  a  right  to  the  in  rever- 
immediate  possession  thereof ;  but  where  the  verdict,  report,  ^- 
or  decision  finds  that  he  has  such  an  estate,  it  must  specify 
ft.  «n«  wk»,  or  ae  oontu^jeocy  upon  wild,  h,  ^  ^ 
6&titLed  to  possession ;  and  final  judgment  to  that  e£Eect 
most  be  rendered  accordingly,  without  damages.    In  such 
ft  case,  an  execution  for  the  delivery  of  the  possession  of  the 
property  may  be  issued  upon  the  judgment ;   but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by 
the  defendant,  or  a  person  claiming  under  him,  and  satisfac- 
tory proof  that  the  time  has  arrived  when,  or  the  contin- 
gency has  happened  upon  which,  the  applicant  is  entitled  to 
j^oBsessLon  by  the  terms  of  the  judgment 


§  1644.  Where  a  final  judgment,  in  favor  of  the  defend-  Znda 
uit  determines  that  he  is  entitled  to  the  immediate  possess-  awudinp 
ion  of  the  property,  it  mmt  award  him  possession  accord-  ^ 
ingly.     The  final  judgment  must  also  award  to  him  his  etc  ^^ 
dami^es  for  the  withholding  of  the  property,  as  in  an 
action  of  ejectment. 

§  1645.  Froal  judgment  for  the  plaintiff  must  be  to  the  jadx- 
effect^  that  the  defendant,  and  every  person  claiming  under  pStou? 
Wm,  by  title  accruing  after  the  filing  of  the  judgment-roll, 
or  of  the  notice  of  the  pendency  of  the  action,  as  prescribed 
in  article  ninth  of  this  title,  be  forever  barred  from  all  claim 
to  any  estate  of  inheritance,  or  for  life,  or  for  a  term  of 
years  not  less  than  ten,  in  the  property.  If  such  a  judgment 
18  taken  upon  the  defendant's  default  in  appearing  or  plead- 
u%,  it  shall  not  award  costs  to  either  party,  unless  it  is 
taken  upon  a  default  in  answering^  after  the  decision  of  a 
demurrer  to  the  complaint 

§  1646.  A  final  judgment  in  &vor  of  either  party,  in  an  Eireot 
^ojk  brought  aiSi  prescribed  in  this  article,  is  conclusive  mentf*' 
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against  the  other  party,  as  to  tlie  title  established  in  the 
action ;  and  also  against  every  person  claiming  from,  through, 
or  nnder  that  party,  by  title  accruing  after  the  filing  of  the 
jndgment-roU,  or  of  the  notice  of  the  pendency  of  the  action, 
as  prescribed  in  article  ninth  of  this  title.  But  where  the 
defendant,  by  his  answer,  claims  an  estate  adverse  to  the 
plaintiff,  entitling  him  to  the  immediate  possession  of  the 
property,  the  unsuccessful  party  is  entitled  to  a  new  trial, 
within  the  same  time  and  imder  the  same  circumstances,  as 
where  judgment  is  rendered  in  an  action  of  ejectment^  upon 
the  trial  of  an  issue  of  fact. 


Aotlon 
to  deter- 
mine 
widow's 
dower. 


§  1647.  A  person  claiming,  as  owner,  an  estate  in  fee,  for 
life,  or  for  years,  in  real  property,  may  maintein  an  action 
against  a  woman,  who  claims  to  have  a  right  of  dower  in 
the  whole  or  a  part  of  the  property,  to  compel  the  determi- 
nation of  her  claim ;  unless  she  is  under  one  of  the  disabil- 
ities specified  in  section  1638  of  this  act  But  such  an 
action  cannot  be  commenced,  until  the  expiration  of  four 
months  after  the  death  of  the  defendant's  husband. 


Proceed- 
ings, if 
plaintiff 
admits 
defend- 
ant's 
olaim. 


§  1648.  In  an  action  brought  as  specified  in  the  last 
section,  if  the  complaint  admits  the  defendant's  right 
of  dower  in  the  property  described  therein,  or  any  part 
thereof,  it  must  demand  judgment  that  her  dower  be  ad- 
measured. In  that  case,  if  the  defendant  does  not,  by  her 
answer,  set  forth  facts,  showing  that  she  is  entitled  to  a 
greater  right  of  dower,  or  another  estate  or  interest  in  the 
property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the 
court  must  render  an  interlocutory  judgment,  directing  her 
dower  to  be  admeasured,  with  or  without  damages  for  its 
detention,  as  in  an  action  for  dower.  The  subsequent  pro- 
ceedings are  the  same,  as  if  the  defendant  had,  as  plaintiff 
recovered  an  interlocutory  judgment  in  an  action  for  dower. 


Id.; 
when  de- 


§  1640.  Where  the  plaintiff  insists,  in  his  complaint,  that 
jen^^'»s  the  defendant  has  not  a  right  of  dower  in  the  property,  he 

denied.  48 
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An.  iw"" 
demand  judgment  tliat  slie  be  forever  barred  from 

(h  a  claim.     In  that  case,  or  where  the  plaintiff  admits  a 

;ht  of  dower  in  the  defendant,  and  the  defendant  in  her 

'er  demands  judgment  for  a  greater  right  of  dower,  or 

iother  estate  or  interest  in  the  property,  than  is  so  admit- 

the  provisions  of  this  article,  relating  to  an  action  to 

bompel  the  determination  of  an  adverse  daim  in  fee,  or  for 

nfe,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 

^oceedings  subsequent  to  the  answer. 

§  1650.  An  action  may  be  maintained,  as  prescribed  in  this  This 
article,  by  or  against  a  corporation,  as  if  it  was  a  natural  appUet  to 

OOrpOIBr 

peroon.  tioiu. 


ABTIOLE  SIXTH. 

Action  vob  Wabtb. 

1651.  Who  liable  to  action  for  waste. 

1(KSB.  Action  by  heir,  deyiaee,  or  grantor  of  reversion. 

1658.  Id.;  by  ward  against  guardian. 

1654.  Id.;  by  grantee  of  real  property  sold  under  execution. 

1655.  Judgment  in  action  against  tenant  of  particular  estate. 

1656.  Action  against  joint  tenant  or  tenant  in  common. 

1657.  Id.;  interlocutory  judgment  for  partition. 

1668.  Id.;  damages  to  be  deducted  from  defendant's  share. 
1660.  View ;  when  not  necessary ;  when  and  how  made. 

• 

§  1651.  An  action  for  waste  lies  against  a  tenant  by  the  Who 
curtesy,  in  dower,  for  life,  or  for  years,  or  the  assignee  of  action  for 
snch  a  tenant,  who,  during  his  estate  or  term,  commits 
waste  upon  the  real  property  held  by  him,  without  a 
special  and  lawful  written  license  so  to  do ;  or  against  such 
a  tenant^  who  lets  or  grants  his  estate,  and,  still  retaining 
possession  thereof,  commits  waste  without  a  like  license. 

§  1662.  An  heir  or  devisee  may  maintain  an  action  for  Action 
waste,  committed  in  the  time  of  his  ancestor  or  testator,  as  dlyiMe, 
well  as  in  his  own  time.     The  grantor  of  a  reversion  may  or  on»- 
maintain  an  action  for  waste,  committed  before  he  aliened  ^  "  ^^' 
the  same. 
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Id.;  by  §  1^53.  Such  Bjx  actiou  may  also  be  maintained  against 
^a^ast  a  guardian  by  his  ward,  either  before  or  after  the  termiiiar 
guardian.  ^^^^  ^£  ^.j^^  guardianship,  for  waste,  committed  upon    the 

real  property  of  the  ward,  during  the  guardianship. 


Id. ;  by  §  1654.  Where  real  property  is  sold  by  .virtue  of  an  exe- 
of  real  cutiou,  the  person,  to  whom  a  conveyance  is  executed  pur- 
8oid  suant  to  the  sale,  may  maintain  an  action  for  waste, 
exeoa-  Committed  thereon  after  the  sale,  against  the  person,  wlio 
was  then  in  possession  of  the  property. 


Judg-  §  ]  655.  If  the  plaintiff  recovers  in  an  action  for  waste. 


meut  in 


action      other  than  an  action  brought  as  prescribed  in  the  next  sec- 

agaiust         ,  1  . 

tenant  of  tiou,  the  jSual  judffment  must  award  to  him  treble  damages. 

partioolar  ,        .  . 

Mtate.  Where  the  action  is  brought  by  the  person  next  entitled  to 
the  reversion,  and  it  appears,  in  like  manner,  that  the  injury 
to  the  estate  in  reversion  is  equal  to  the  value  of  the  tenant's 
estate  or  unexpired  term,  or  that  it  was  done  maliciously, 
the  final  judgment  must  also  award  to  the  plaintiff  the 
forfeiture  of  l^e  defendant's  estate,  and  the  possession  of 
the  place  wasted. 

Action  §  1656.  An  action  for  waste  may  also  be  maintained,  by 

joint  ten-  a  joint  tenant  or  tenant  in  common,  against  his  co-tenant, 
tenant  In  who  commits  waste  upon  the  real  property  held  in  join* 
tenancy  or  in  common.  If  the  plaintiff  recovers  therein,  he 
is  entitled,  at  his  election,  either  to  a  final  judgment  for 
treble  damages,  as  specified  in  the  last  section,  or  to  have 
partition  of  the  property,  as  presciibed  in  the  next  two 
sections. 


id.;  In-        §  1657.  Where  the  plaintiff  elects  to  have  partition,  as 
toiyjttdg-  prescribed  in  the  last  section,  if  the  pleadings,  verdict 

mentfor    ^  t      •   •  t  iii^-,iT,  ,.  ^ 

partition,  report,  or  decision,  do  not  determine  the  rights  and  interests 
of  the  several  parties  in  the  property  so  held  in  joint  ten- 
ancy or  in  common,  the  court  must  ascertain  them,  by  a 
reference  or  otherwise.     If  it  appears  that  there  are  persons, 
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aot  parties  to  the  action,  who  must  have  been  made  parties 
to  ar  action  for  the  paiiation  of  the  property,  they  must  be 
brought  in  by  a  supplemental  summons,  and,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory 
judgment  for  the  partition  or  sale  of  the  property  must  be 
rendered,  and  the  subsequent  proceedings  thereon  must  be 
the  same,  as  in  an  action  for  the  partition  of  the  property, 
except  as  otherwise  prescribed  in  the  next  section. 

§  1658.  The  plaintiff  may  elect  to  take  final  judgment  id^^^^ 
for  the  single  damages  awarded  to  him,  or  that,  in  making  ^^  ^^ 
the    partition,  or  in  dividing  the  proceeds  of  a  sale,  so  J^^^^®;^ 
much  of  the   share  of  the  defendant  in  the  real  prop  ■*»»»^ 
erty,  or  the  proceeds  thereof,  as  will  be  sufficient  to  com- 
pensate the  plaintiff  for  his  single  damages,  and  the  costs 
of  the  action,  other  than  the  expenses  of  making  the  parti- 
tion or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the 
plaintiff.    The  residue  of  the  property  or  proceeds,  not  laid 
off  or  distributed  to  the  plaintiff  or  the  defendant,  must  be 
laid  off  or  paid  to  the  persons  entitled  thereto,  according 
to  their  respective  rights  and  interests. 


§  1 659.  In  an  action  for  waste,  it  is  not  necessary,  either  view; 
upon  the  execution  of  a  writ  of  inquiry,  or  upon  the  trial  iieoe»- 
of  an  issue  of  fact,  that  the  jury,  the  judge,  or  the  referee,  ^Sn  and 
should  view  the  property.     Where  the  trial  is  by  a  referee,  made, 
or  by  the  court  without  a  jury,  the  referee  or  the  judge 
may,  in  his  discretion,  view  the  property,  and  direct  the 
attorneys  for  the  parties  to  attend  accordingly.     In  any 
other  case,  the  court  may,  in  its  discretion,  by  order,  direct 
a  view  by  the  jury. 
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xnuii. 


ABTICIiE  SEVENTH. 

Action  vob  a  Nuiaavcbl 

Sml  1600.  When  action  mxy  be  bronglii. 

1061.  Defendants  thereliL 

1062.  final  Judgment. 

1668.  Application  of  thia  article. 

wben  §  1660.  An  action  for  a  nuisance  may  be  maintained  in 

may  be  any  case,  where  such  an  action  might  have  been  main- 
tained under  the  laws  in  force,  immediately  before  this  act 
takes  effect. 


iiefend-       §  1 661.  A  person  by  whom  the  nuisance  has  been  erected, 
th^    and  a  person  to  whom  the  real  property  has  been  trans- 
ferred, may  be  joined  as  defendants  in  such  an  action. 


iriJMi  §  1662.  A  final  judgment  in  favor  of  the  plaintiff  may 

ment.      award  him  damages,  or  direct  the  removal  of  the  nuisance, 
or  both. 


Appiie»-       §  1663.  This  article  does  not  affect  an  action,  wherein 
thii         the  complaint  demands  judgment  for  a  sum  of  money  only. 


ABTIOIiE  EIGHTH. 

Othbb  Actions  RBLATiNa  to  real  Profkbtt. 

Sac.  1664.  Oertaln  penona  holding  over  deemed  treBpaaaets.  Action  against  them 
1665.  Reyersioner,  etc,  may  maintain  action. 
1660.  Joint  tenant,  etc.,  may  maintain  action  against  his  co-tenant. 

1007.  Action  for  catting,  etc,  trees. 

1008.  Id.;  when  treble  damages  may  be  recovered. 

1009.  Treble  damages  for  forcible  entry  or  detainer. 

Certain        §  1664.  A  pcrsou  in  possession  of  real  property,  as  guard- 
Eoiding    ian  or  trustee  for  an  infant,  or  having  an  estate  determi- 

over 

deemed    nablc  upou  oue  or  more  lives,  who  holds  over  and  continues 
in  possession,  after  the  determination  of  his  trust  or  partic- 
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alar  estate,  without  the  express  consent  of  the  person  then  j^JJ^ 
immediately  entitled,  is  a  trespasser.     An  action  may  be  2^: 
maintained  against  him,  or  his  executor  or  administrator, 
by  the  person  so  entitled,  or  his  executor  or  administrator, 
to  recover  the  full  value  of  the  profits,  received  during  the 
wrongful  occupation. 

§  1666.  A  person,  seized  of  an  estate  in  remainder  or  re-  Rerer- 
version,  may  maintain  an  action  founded  upon  an  injury  etc,  maj 
done  to  the  inheritance,  notwithstanding  any  intervening  aotion. 
estate  for  life  or  for  years. 


§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  ^^^ 
property,  or  his  executor  or  administrator,  may  maintain  an  ^.  ■« 
action  to  recover  his  just  proportion  against  his  co-tenant,  ??^V^ 
who  has  received  more  than  his  own  just  proportion,  or  ^^ 
against  his  executor  or  administrator. 


§  1667.  If  any  person  cuts  down  or  carries  off  any  wood.  Action 
underwood,  tree,  or  timber,  or  girdles  or  otherwise  despoils  J^^*** 
a  tree  on  the  land  of  another,  without  the  owner's  leave ; 
or  on  the  common,  or  other  land,  of  a  city,  village,  or 
town,  without  having  right  or  privilege  in  those  lands,  or 
license  from  the  proper  officer;  an  action  may  be  maintained 
against  him,  by  the  owner,  or  the  city,  village,  or  town,  as 
the  case  may  be. 

§  1668.  In  an  action  brought  as  prescribed  in  the  last  w.; 
section,  the  plaintiff  may  state  in  his  complaint  the  amount  fa|^^ 
of  his  damages,  and  demand  judgment  for  treble  the  sum  so  maj  ^ 
stated.    Thereupon,  if  the  inquisition,  or,  where  issues  of  •"d. 
fact  are  tried,  the  verdict,  report,  or  decision,  awards  him 
any  damages,  he  is  entitled  to  judgment  for  treble  the 
sum  so  awarded,  except  that  in  either  of  the  following  cases, 
judgment  must  be  rendered  for  single  damages  only : 

1.  Where  the  verdict,  report,  or  decision  finds  affirma- 
tively that  the  injury,  for  which  the  action  was  brought^  was 
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casual  and  involuntary ;  or  that  the  defendant,  when  he 
committed  the  injury,  had  probable  cause  to  beUeve  that 
the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict, 
report,  or  decision  finds  affirmatively,  that  the  injury,  for 
which  the  action  was  brought,  was  committed  by  taking 
timber,  for  the  purpose  of  making  or  repairing  a  public 
road,  or  a  public  bridge ;  or  by  taking  any  wood,  underwood, 
or  tree,  for  a  like  purpose,  by  authority  of  a  commissioner 
or  overseer  of  highways. 


Treble  §  1669.  If  a  pcrson  is  disseized,  ejected,  or  put  out  of 

torjp.  real  property,  in  a  forcible  manner ;  or,  after  he  has  been 

or  detain-  put  out,  is  held  and  kept  out,  by  force,  or  by  putting  him 

in  fear  of  personal  violence,  he  is  entitled  to  recover  treble 

damages,  in  an  action  therefor  against  the  wrong-doer. 


ARTICIiE  NINTH. 

Provisions  applicable  to  Two  or  horb  of  the  Actions  spbcifikd  nr  thib 

Title. 

Sac.  1670.  Notice  of  pendency  of  action  by  plaintiff. 

1671.  Effect  of  notice. 

1672.  Notice  to  be  recorded  and  indexed. 

1678.  Notice  of  pendency  of  action  by  defendant. 

1674.  When  notice  may  be  cancelled. 

1675.  When  and  how  court  may  compel  delivery  of  poeeesaion  of  real  pro|^ 

erty  to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxes,  etc. 

1677.  Judgment  to  be  entered  in  county  where  real  property  is  situated 

1678.  Sale  ;  notice  of;  how  conducted. 

1679.  Purchases  by  certain  officers  prohibited.    Penalty. 

1680.  Reversioner,  etc.,  may  bring  action  after  tenant's  default. 

1681.  Defendant,  how  prevented  from  committing  waste,  etc. 

1682.  When  order  for  survey  may  be  made. 

1683.  Contents  and  service  of  order. 

1684.  Authority  of  party  under  order. 

1685.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  in  his  own  name. 

1687.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  not  allowed. 

Notice  of      §  1670.  In   an   action  brought  to  recover  a  judgment 
of  aotion  affecting  the  title  to,  or  the  possession,  use,  or  enjoyment  of, 
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property,  the  plaintiff  may,  when  he  flies  his  complaint,  br  puin- 
or  at  any  time  afterwards  before  final  judgment,  file,  in  the 
clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of 
die  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  in  that  county,  affected 
thereby.  Such  a  notice  may  be  filed  with  the  complaint, 
before  the  service  of  the  summons ;  but,  in  that  case,  per- 
sonal service  of  the  summons  must  be  made  upon  a  defend- 
ant, within  sixty  days  after  the  filing,  or  else,  before  the 
expiration  of  the  same  time,  publication  of  the  summons 
must  be  commenced,  or  service  thereof  must  be  made  with- 
out the  State,  pursuant  to  an  order  obtained  therefor,  as 
prescribed  in  chapter  fifth  of  this  act, 

§  1671.  Where  a  notice  of  the  pendency  of  an  action  *^^^ 
may  be  filed,  as  prescribed  in  the  last  section,  the  pendency 
of  the  action  is  constructive  notice,  from  the  time  of  so 
filing  the  notice  only,  to  a  purchaser  or  incumbrancer  of 
the  property  affected  thei'eby,  from  or  against  a  defendant, 
with  respect  to  whom  the  notice  is  directed  to  be  indexed, 
as  prescribed  in  the  next  section.  A  person,  whose  con- 
veyance or  incumbrance  is  subsequently  executed,  or  sub- 
sequently recorded,  is  bound  by  all  proceedings  taken  in 
the  action,  after  the  filing  of  the  notice,  to  the  same  extent 
as  if  he  was  a  party  to  the  action. 


§  1672.  Each  county  clerk,  with  whom  such  a  notice  is  Notice 

filed,  must  immediately  record  it,  in  a  book  kept  in  his  office  recorded 

for  that  purpose,  and  index  it  to  the  name  of  each  defend-  indexed. 

ant,  specified  in  a  direction,  appended  at  the  foot  of  the 

notice,  and  subscribed  by  the  attorney  for  the  plaintiff. 

The  expense  of  procuring  a  new  book,   when  necessary, 
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must  be  paid  out  of  the  county  treasury,  as  other  oouaty 
charges. 


Notice  of  §  1673.  Where  a  defendant  sets  up  in  his  answer  a 
of  Mtion  counterclaim,  upon  which  he  demands  an  affirmative  judg- 
fendant.  meut  affcctiug  the  title  to,  or  the  possession,  use,  or  enjoy- 
ment of,  real  property,  he  may,  at  the  time  of  filing  his 
answer,  or  at  anytime  afterwaids  before  final  jndgment, 
file  a  like  notice.  The  last  three  sections  apply  to  such  a 
notice.  For  the  purpose  of  such  an  application,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and 
the  plaintiff  is  regarded  as  a  defendant. 

When  8  1674.  After  the  action  is  settled,  discontinued,  or  abated, 

caif  ^ed  ^^  ^^^^  judgment  is  rendered  therein  against  the  party  filing 
the  notice,  and  the  time  to  appeal  therefrom  has  expired,  or 
if  a  plaintiff  filing  the  notice  unreasonably  neglects  to 
proceed  in  the  action,  the  court  may,  in  its  discretion,  upon 
the  application  of  any  person  aggrieved,  and  upon  such  notice 
as  may  be  directed  or  approved  by  it,  direct  that  a  notice  of 
the  pendency  of  an  action,  filed  as  prescribed  in  the  last  four 
sections,  be  cancelled  of  record  by  a  particular  clerk,  or  by 
all  the  clerks,  with  whom  it  is  filed  and  recorded.  The 
cancellation  must  be  made  by  a  note  to  that  effect,  on  the 
margin  of  the  record,  referring  to  the  order.  Unless  the 
order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled. 


When  §  1675.  Where  a  judgment,  in  an  action  specified  in  this 

court  title,  allots  to  any  person  a  distinct  parcel  of  real  property, 
g'jr^-  or  contains  a  direction  for  the  sale  of  real  property,  or  con- 
posses-  fibrms  such  an  allotment  or  sale,  it  may  also,  except  in  a 
real  prop-  case  wherc  it  is  expressly  prescribed  in  this  act  that  the 

erty  to  x  •/     x 

purohaa-   judgment  may  be  enforced  by  execution,  direct  the  delivery 

of  the  possession  of  the  property   to   the   person  entitled 

thereto.     If  a  party,  or  his  representative  or  successor,  who 

is  bound  by  the  judgment,  withholds  possession  from  the 

person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
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punishing  the  disobedience  as  a  contempt,  may,  in  its  dis- 
cretion, by  order,  require  the  sheriff  to  put  that  person  into 
possession.  Such  an  order  must  be  executed,  as  if  it  was  an 
execution  for  the  delivery  of  the  possession  of  the  property. 

§  1676.  Where  a  judgment,  rendered  in  an  action  forxTponaa^e 
partition,  for  dower,  or  to  foi'eclose  a  mortgage  upon  real  pjjperty. 
property,  directs  a  sale  of  the  real  property,  the  officer  officer  to 
making  the  sale  must,  out  of  the  proceeds,  unless  the  judg-  eta     ^' 
ment  otherwise  directs,  pay  all  taxes,  assessments,  and  water 
rates,  which  are  liens  upon  the  property  sold,  and  redeem 
the  property  sold  from  any  sales  for  unpaid  taxes,  assess- 
ments, or  water  rates,  which  have  not  apparently  become 
absolute.    The  sums,  necessary  to  make  those  payments  and 
redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  in  any  provision  of 
article  second,  third,  or  fourth  of  this  title. 

§  1677.  Where  real  property,  sold  by  virtue  of  a  judg-  Judgment 
ment,  rendered  in  an  action  specified  in  the  last  section,  ©u^red 
is  situated  in  a  county,  other  than  that  in  which  the  judg-  ^i,eJ^"^^ 
ment  is  entered,  the  judgment  must  be  also  entered  in  the  real  prop 
office  of  the  clerk  of  the  county  wherein  the  property  is  Sit^ted 
situated,  before  the  purchaser  can  be  required  to  pay  the 
purchase-money,  or  to  accept  a  deed.   The  clerk  of  the  latter 
county  must  enter  it  in  tL  judgment-book  kept  by  him, 
upon  filing  with  him  a  copy  tnereof,  certified  by  the  clerk 
with  whom  it  is  entered. 

§  1678.  A  sale,  made  in  pursuance  of  any  provision  of  Saie; 
this  title,  must  be  at  public  auction  to  the  highest  bidder,  Sow^iwn-* 
Notice  of  such  a  sale  must  be  given  by  the  officer  making  Quoted, 
it,  as  prescribed  in  section  1434  of  this  act,  for  the  sale  by 
a  sheriff  of  real  property,  by  virtue  of  an  execution,  unless 
the  j)roperty  is  situated  wholly  or  partly  in  a  city  in  which 
a  daily  newspaper  is  published ;  and  in  that  case  by  pub- 
lishing notice  of  the  sale  at  least  twice  in  each  week  for 
the  three  successive  weeks,  immediately  preceding  the  sale, 
in  one,  or,  in  the  city  of  New- York  or  the  city  of  Brook- 
lyn, in  two  of  such  papers.  Notice  of  a  postponement  of 
tne  sale  must  be  published  in  the  paper  or  papers  wherein 
the  notice  of  sale  was  published.  The  terms  of  the  sale 
must  be  made  known  at  the  time  of  sale ;  and,  if  the  prop- 
erty, or  any  part  thereof,  is  to  be  sold  subject  to  a  right  of 
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'^^^^  '*  dower,  charge,  or  lien,  that  fact  must  be  declared  at  the 
time  of  sale.  If  the  property  consists  of  two  or  more 
distinct  buildings,  farms,  or  lots,  they  must  be  sold  separ- 
ately ;  except  that  where  two  or  more  buildings  are  situated 
on  the  same  city  lot,  and  access  to  one  is  obtained  through 
the  other,  they  may  be  sold  together. 

PuTohaaes      §  1679.  A  commissioner,  or  other  officer  makinsj  a  sale, 

by  certain  ....  .  . 

offioera  ag  prescribed  in  this  title,  or  a  guardian  of  an  infant  party 
ed.  Pen-  to  the  action,  shall  not,  nor  shall  any  person,  for  his  benefit, 
directly  or  indirectly,  purchase,  or  be  interested  in  the  pur- 
chase of,  any  of  the  property  sold ;  except  that  a  guardian 
may,  where  he  is  lawfully  authorized  so  to  do,  purchase 
for  the  benefit  or  in  behalf  of  his  ward.  The  violation  of 
this  section  is  a  misdemeanor ;  and  a  purchase,  made  con- 
trary to  this  section,  is  void. 

Rever-  §  1680.  Where  a  tenant  for  life,  or  for  a  term  of  years, 

etc.,  may  guffers  judgment  to  be  taken  against  him,  by  consent  or  by 
action       default,  in  an  action  of  ejectment,  or  an  action  for  dower, 
default*    the  heir,  or  person  owning  the  reversion  or  remainder,  may, 
after  the  determination  of  the  particular  estate,  maintain 
an  action  of  ejectment  to  recover  the  property. 

Defend-        8  1681.  If,  during  the  pendency  of   an  action  specified 

ant,  how    »        t  *       •  ^        ^        i    i*       ^  •  i 

.prevented  m  this  title,  the  defendant  commits  waste  upon,  or  does  any 
commit-  other  damage  to,  the  property  in  controversy,  the  court,  or 
waste,  a  judge  thereof,  may,  upon  the  application  of  the  plaintiff,  and 
due  proof  of  the  facts  by  affidavit,  grant,  without  notice 
or  security,  an  order,  restraining  him  from  the  commission 
of  any  further  waste  upon  or  damage  to  the  property.  Dis- 
obedience to  such  an  order  may  be  punished,  as  a  contempt 
of  the  court.  This  section  does  not  affect  the  plaintiff*8 
right  to  a  permanent  or  a  temporary  injunction  in  such 
an  action. 

When  §  1682.  If  the  court,  in  which  an  action  relating  to  real 

survey      property  is  pending,  is  satisfied  that  a  survey  of  any  of  the 
made.       property,  in  the  possession  of  either  party,  or  of  a  bound- 
ary line  between  the  parties,  or  between  the  property  of 
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of  them,  and  of  another  person,  is  necessary  or  expe- 
it,  to  enable  either  party  to  prepare  a  pleading,  or  pre- 
fer trial,  or  for  any  other  proceeding  in  the  action, 
(may,  npon   the  application  of  either  party,  upon  notice 
the  party  in  possession,  make  an  order,  granting  to  the 
[leant  leave  to  enter  upon  that  party's  property,  to  make 
a  survey. 


▲SI.  a 


I  §  1688.  An  order,  made  as  prescribed  in  the  last  section, 
imst  specify,  by  a  description  as  definite  as  may  be,  the  servtoe 
property  or  boundary  line  to  be  surveyed,  and  the  real 
{wperty  of  the  adverse  party,  upon  which  it  is  necessary  to 
MkT  for  that  purpose.  A  copy  thereof  must  be  served  on 
ke  owner  or  occupant  of  that  property,  before  entry 
Siereupon. 


§  1684.  After  serving  a  copy  of  the  order,  as  prescribed  Aathae 
isi  the  last  section,  the  party  obtaining  it,  his  necessary  siar-  pirty 
^eyore,  servants,  and  agents,  may  enter,  for  the  purpose  of  order 
making  the  survey,  upon  the  re^d  property  described  in  the 
order,  and  may  there  make  the  survey ;  but  each  person  so 
entering  is  responsible  for  any  unnecessary  rajury  done  by 
™i;  and  the  party  procuring  the  order  is  responsible  for 
sich  an  injury,  done  by  any  person  so  entering. 


§  1685.  If  the  defendant,  in  an  action  of  ejectment  or  an  Liabuitr 
•ction  for  dower,  aliens  the  real  property  in  question,  after  chaser 
fte  filing  of  a  notice,  as  specified  in  section  1670  of  this  act,  wiaotion. 
^i  an  execution  against  him  for  the  plaintiff's  damages  is 
returned  wholly  or  partly  unsatisfied,  an  action  may  be 
Ottintained  by  the  plaintiff  against  any  person,  who  has 
^  in  possession  of  the  property,  under  the  defendant's 
wnveyance,  to  recover  the  unsatisfied  portion  of  the  dam- 
^  for  a  time   not  exceeding  thai^   during  which   he 
P^^^sessed  the  property. 
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bis  own 
name. 


Infant  §  1686.  Any  action  specified  in  this  title  may  be  main- 

mamtaiu,  tained  by  or  against  an  infant  in  his  own  name ;  and  arti* 
aotioi^  cle  fourth  of  title  second  of  chapter  fifth  of  this  act  applies 

to  such  an  action,  except  as  otherwise  prescribed  in  sections 

1535  and  1536  of  this  act. 

§  1687,  Nothing  contained  in  this  title  is  to  be  construed, 
as  to  prevent  the  plaintiff  from  uniting  in  the  same  com- 
plaint two  or  more  causes  of  action,  in  any  case  specified 
in  section  484  of  this  act. 

§  1688.  A  special  proceeding  to  recover  real  property 
cannot  be  taken,  e:S:cept  in  a  case  specially  prescribed  by 
law. 


TITLE  11. 


Actions  relating  to  chatteh. 


Articlb  1.  Action  to  recover  a  chattel. 

2.  Action  to  foreclose  a  lien  upon  a  chattel. 


ABTICIiE  FIRST. 

AcnOK  TO  BBGOTBB  A  CUATODU, 

Sific.  1689.  Joinder  of  action  with  others. 

1690.  When  it  cannot  be  maintained. 

1691.  Id  ;  after  judgment  against  the  plaintiff. 

1692.  Id. ;  by  an  assignee. 

1693.  Jurisdiction,  etc.,  when  replevin  precedes  summons. 

1694.  Plaintiff  may  require  sheriff  to  replovj. 

1695.  Affidavit  therefor,  before  commencement  of  action. 
1696   Id.  ;  after  commencement  of  action. 

1697.  Id. ;  where  several  chattels  are  to  be  replevied. 

1698.  Provision  where  a  part  only  is  replevied. 

1699.  Plaintiffs  undertaking  for  replevin. 
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8ic  1700.  How  chattel  to  be  replevied.  ^^'^'  ^' 

1701.  Id. ;  how  taken  from  a  building,  etc. 
1700.  Replevied  chattel ;  how  kept,  etc. 

1703.  When  defendant  may  except  to  Bureties  ;  proceedings  thereapon. 

1704.  When  defendant  may  reclaim  chattel ;  proceedings  thereupon. 

1705.  Sureties  ;  when  and  how  to  justify. 

1706.  When  and  to  whom  sheriff  moat  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 

1708.  Undertaking ;  to  whom  delivered. 

1700.  Qaim  of  title  by  third  person ;  proceedings  thereapon. 

1710.  Action  against  sheriff  upon  such  claim. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  ^When  agent,  etc.,  may  make  affidavit  for  replevin  or  return. 

1713.  Second  and  subsequent  replevin ;  proceedings  thereupon. 

1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1715.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  judgment-roll,  etc 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

1720.  Title  ;  how  stated  in  pleading. 

1721.  Taking,  etc. ;  how  stated  in  complaint. 

1722.  Damages,  when  chattel  injured,  etc.,  by  defendant. 

1723.  Answer  of  title  in  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  judgment  for  return. 

1726.  Verdict,  etc.,  what  to  state. 

1727.  Substitute  in  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc,  for  part  of  several  chattels;  judgment  thereupon. 

1729.  Damages  how  ascertained  on  default. 

1730.  Final  judgment;  docketing  the  same. 
1781.  Execution ;  contents  thereof. 

1732.  Id. ;  sheriff's  power  to  take  chattel. 

1733.  Action  on  undertaking ;  when  maintainable. 

1734.  Sheriff's  return  evidence  therein. 

1735.  Injury,  etc.,  no  defence. 

1736.  Abatement  and  revival  of  action 


§  1689.  Nothing  in  this  title  is  to  be  so  construed  as  to 
prevent  the  plaintiff  from  uniting  in  the  same  complaint 
two  or  more  causes  of  action,  in  any  case  specified  in  sec- 
tion 484  of  this  act. 

§  1690.  An  action  to  recover  a  chattel  cannot  be  main>  when  it 
tamed,  in  either  of  the  following  cases :  main^ 

^^  talned. 

ox 


§§  1691-1693.  ACTION  .  [chap.  xiv. 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant, 
against  the  plaintiff,  for  the  collection  of  a  tax,  assessment, 
or  fine,  issued  in  pursuance  of  a  statute  of  the  State,  or  of 
the  United  States ;  unless  the  taking  was,  or  the  detention 
is,  unlawful,  as  specified  in  section  1695  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  the  plaintiff ; 
unless  it  was  legally  exempt  from  such  seizure,  or  is  unlaw- 
fully detained,  as  specified  in  section  1695  of  this  act. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  a  person 
other  than  the  plaintiil ;  and,  at  the  time  of  the  seizure,  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 


Id.;  after  §  1691.  Where  a  chattel  is  replevied,  in  an  action  to 
BKainat  rccovcr  the  same,  and  a  final  judgment  awarding  the  posses- 
tiff.  sion  thereof  to  the  defendant  is  rendered,  a  subsequent 

action  to  recover  the  same  chattel  cannot  be  maintained  by 
the  plaintiff,  for  the  same  cause  of  action.     But  the  judg 
ment  does  not  affect  his  right  to  maintain  an  action  to  recover 
damages,  for  taking  or  detaining  the  same  or  any  other 
chattel,  unless  it  was  rendered  against  him  upon  the  merits. 


Id.;  iv        8  1692.  An  action  to  recover  a  chattel,  the  title  to  which 

ftn  as-  ^  ' 

siKiiee.  has  been  transferred  to  the  plaintiff,  since  the  wrongful 
taking,  or  during  the  wrongful  detention  thereof,  with  or 
without  the  damages  sustained  by  the  taking,  withholding, 
or  detention,  may  be  maintained  in  any  case,  where,  except 
for  the  transfer,  such  an  action  might  be  maintained,  by 
the  person  fi'om  or  through  whom  the  plaintiff  derives  title ; 
but  not  otherwise. 


juriadio-  §  1693,  Where  a  chattel  is  replevied  before  the  service 
when  "  of  the  suDOLmons,  as  prescribed  in  this  article,  the  seizure 
precedes    thereof  bv  the  sheriff  is  regarded  as  equivalent  to  the  fi:rant- 


■ummons. 


ing  of  a  provisional  remedy,  for  the  purpose  of  giving  juris- 
diction to  the  court,  and  enabling  it  to  control  the  subse 
qnent  proceedings  in  the  action ;  and  as  equivalent  to  the 
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commenoement  of  the  action,  for  the  purpose  of  deteiminingy 
whether  the  plaintiff  is  entitled  to  maintain  the  action,  or 
the  defendant  is  liable  thereto. 


S  1694.  The  plaintiff  may,  when  the  summons  is  issued,  PLaintifi 
or  at  any  time  afterwards,  and  before  the  sendee  of  a  copy  ^^^ 
of  the  defendant's  answer,  or,  where  judgment  is  taken  by  repiart^ 
default,  for  want  of  an  appearance  or  pleading,  before  the 
entry  of  the  final  judgment,  cause  the  chattel,  to  recover 
which  the  action  is  brought,  to  be  replevied  by  the  sherifE 
of  the  county  where  it  is  found.  For  that  purpose,  he  must 
deUver  to  the  sheriff  an  affidavit  and  a  written  undertaking, 
as  prescribed  in  the  following  sections  of  this  article,  with 
a  written  requisition,  indorsed  upon  or  annexed  to  the  affi- 
davit, and  subscribed  by  his  attorney,  to  the  effect,  that  the 
sheriff  is  required  to  replevy  the  chattel  described  therein. 
The  requisition  may  be  directed  to  the  sheriff  of  a  particu- 
lar county,  or,  generally,  to  the  sheriff  of  any  county  where 
the  chattel  is  found.  It  is  deemed  the  mandate  of  the 
court. 

§  1695.  The  affidavit,  to  be  delivered  to  the  sheriff,  as  ^^^^ 
prescribed  in  the  last  section,  must  particul^ly  describe  J«Jjf> 
the  chattel  to  be  replevied ;  and  must  contain  the  following  ™^j 
allegations:  "^^'^^ 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein  ;  the  facts  with  respect  to  which  must  be 

set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according 
to  the  best  knowledge,  information,  and  belief  of  the  person 
making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant, 
against  the  plaintiff,  for  the  collection  of  a  tax,  assessment, 
or  fine,  issued  in  pursuance  of  a  statute  of  the  State,  or  of 
the  United  States ;  or,  if  it  has  been  taken  under  color  of 
such  a  warrant,  either  that  the  taking  was  unlawful,  by 
reason  of  defects  in  the  process,  or  other  causes  specified,  or 
that  the  detention  is  unlawful,  by  reason  of  facts  specified, 
which  have  subsequently  occurred. 


§§  1696-1698.  ACTION  [chap.  xiv. 

TITLB2.  g  That  it  has  not  been  seized  by  virtue  of  an  execution 
or  warrant  of  attachment,  against  the  property  of  the 
plaintiff,  or  of  any  person  from  or  through  whom  the  plain- 
tiff has  derived  title  to  the  chattel,  since  the  seizure  thereof ; 
or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the 
seizure,  by  reason  of  facts  specified,  or  that  its  detention  is 
unlawful,  by  reason  of  facts  specified  which  have  subse- 
quently occurred. 
6.  Its  actual  value. 


Id.;  ttfter     §  1696.  But  whcrc  the  affidavit  is  made  after  the  service 
menoe-     of  the  summous,  the  allegations,  required  to  be  inserted 
•otion.     therein  by  subdivisions  first  and  second  of  the  last  section, 
must  be  to  the  effect,  that  the  plaintiff,  at  the  time  of  the 
conmiencement  of  the  action,  was  the  owner  of  the  chattel, 
.    or  was  entitled  to  the  possession  thereof  by  virtue  of  a 
special  property  therein ;  and  that  it  was  then  wrongfully 
detained  by  the  defendant,  as  prescribed  in  those  subdivi- 
sions. 


Id.;  8. 1697.  Where  the  affidavit  describes  two  or  more  chat- 

seTerai  tcls  of  the  Same  kind,  it  must  state  the  number  thereof,  and 
are  to  be  where  it  describes  a  chattel  in  bulk,  it  must  state  the 
weight,  measurement,  or  other  quantity.  Where  it  describes 
two  or  more  chattels  to  be  replevied,  it  may,  at  the  election 
of  the  plaintiff,  state  the  aggregate  value  of  all ;  or,  sepa- 
rately, the  value  of  any  chattel  or  of  any  class  of  chattels,  and 
the  aggregate  value  of  the  remainder,  if  any.  Where  it  states 
separately  the  value  of  one  or  more  chattels  or  classes  of 
chattels,  the  defendant  may  require,  as  prescribed  in  the  fol- 
lowing provisions  of  this  article,  the  return  of  any  or  all  of 
the  chattels  or  classes  of  chattels,  the  value  of  which  is  thus 
stated,  or  of  the  portion  thereof  which  has  been  replevied. 
If  he  procures  such  a  return,  the  remainder  must  be  deliv- 
ered to  the  plaintiff  except  as  is  otherwise  prescribed  in 
this  article. 


Provision     §  1698.  The  sheriff  must  replevy  a  smaller  number  or  a 
^'^nij  smaUer  quantity,  if  the  whole  of  the  chattel  or  chattels  de- 
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scribed  in  the  affidavit  cannot  be  f  onnd«    In  that  case^  if  i,  repiev- 
the  aggregate  value  only  is  stated  in  the  affidavit,  the  value  ***^ 
of  the  entire  chattel  or  class  of  chattels,  as  so  stated,  is  to  be 
deemed  the  value  of  the  part  replevied,  for  the  purposes  of 
the  proceedings  to  procure  a  return  thereof  to  the  defend- 
ant. 

§  1699.  The  undertaking  to  be  delivered  to  the  sheriff,  ^*2SE 
with  a  requisition  to  replevy  a  chattel,  must  be  executed  by  J^,'^ 
at  least  two  sureties,  who  must  be  approved  by  the  sheriff. 
It  must  be  to  the  effect,  that  the  sureties  are  bound  in  a 
specified  sum,  not  less  than  twice  the  value  of  the  chattel, 
as  stated  in  the  affidavit,  for  the  prosecution  of  the  action; 
for  the  return  of  the  chattel  to  the  defendant,  if  possession 
thereof  is  adjudged  to  him,  or  if  the  action  abates,  or  is  dis- 
continued, before  the  chattel  is  returned  to  the  defendant ; 
and  for  the  payment  to  the  defendant  of  any  sum,  which 
the  judgment  awards  to  him  against  the  plaintiff. 

§  1700.  If  any  chattel,  described  in  the  affidavit,  is  found  How 
in  the  possession  of.  the  defendant,  or  of  his  agent,  the  be  ropier- 
sheriff,  to  whom  an  affidavit,  requisition,  and  undertaking 
are  delivered,  as  prescribed  in  the  f  oregoii^  sections  of  this 
article,  must  forthwith  replevy  it,  by  taking  it  into  his  pos- 
session. He  must  thereupon,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  requisition,  and  undertak- 
ing, by  delivering  the  same  to  him  personally,  if  he  can  bo 
found  within  the  county ;  or,  if  he  cannot  be  so  found,  to 
his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken ;  or,  if  neither  can  be  found  within  the  county,  by 
leaving  the  copy  at  the  usual  place  of  abode  of  either,  with 
a  person  of  suitable  age  and  discretion. 


§  1701.  If  any  chattel,  described  in  the  affidavit,  is  secured  m.  ; 
or  concealed  in .  a  building  or  inclosure,  the  sheriff  must  from « 
publicly  demand  its  delivery.    If  it  is  not  delivered,  pm*-  ^to. 
Buant  to  the  demand,  he  must  cause  the  building  or  in- 
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closure  to  be  broken  open,  and  must  take  the  chattel  Into 
his  posBession. 


RepioTied  §  1702.  A  sheriff,  who  has  replevied  a  chattel,  must 
how  kept,  retain  it  in  his  possession,  keeping  it  in  a  secnre  place,  uutil 
'*^'  the  person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  this  article.  He  must  then 
deliver  it  to  that  person,  upon  request  and  payment  of  his 
lawful  fees,  and  necessary  expenses  for  taking  and  keeping 
it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  of 
the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  a^  the  judge  deems  proper. 


When  §  1708.  Within  three  days  after  the  chattel  is  replevied, 

aSt  mty  and  a  copy  of  the  affidavit,  requisition,  and  undertaking  is 
S^?ie8;  served,  the  defendant,  unless  he  requires  a  return  of  the 
ings  chattel  replevied,  or  of  one  or  more  of  them,  where  two  or 
upon.  more  chattels  are  replevied,  may  serve  upon  the  sheriff  a 
notice,  that  he  excepts  to  the  plaintiff's  sureties  ;  otherwise 
he  is  deemed  to  have  waived  all  objections  to  them.  Where 
the  defendant  has  not  appeared,  the.  notice  must  be  sub- 
scribed either  by  him,  or  by  his  agent  or  attorney.  The 
person  so  subscribing  the  notice  must  add  to  his  signature 
his  office  address,  as  prescribed  by  law,  with  respect  to  a 
notice  of  appearance.  Within  ten  days  after  service  of 
such  a  notice,  the  plaintiff's  attorney  must  serve  upon  the 
defendant's  attorney,  or,  if  the  defendant  has  not  appeared, 
upon  the  sheriff,  notice  of  the  justification  of  the  sureties. 
If  the  notice  of  justification  is  served  upon  the  sheiiff,  he 
must  immediately  serve  it  upon  the  person,  whose  name  is 
subscribed  to  the  notice  of  exception,  in  the  mode  pre- 
scribed  by  law,  for  service  of  a  paper  upon  an  attorney  in 
an  action. 


When  §  1704.  The  defendant,  i£   he  does  not  except  to  the 

int  mii^  plaintiff's  sureties,  as  prescribed  in  the  last  section,  may, 
^^?;    within  the  time  allowed  to  him  for  such  an  exception,  serve 
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apon  the  sherifE^  a  notice  tliat  he  requires  a  return  of  the  proceed- 
chattel  replevied.     With  the  notice,  he  must  deliver  to  the  there- 
sheriff  the  foUowing  papers : 

1.  An  affidavit,  containing  an  aUegation,  either  that  the 
defendant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein,  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to 
the  effect  that  they  are  bound,  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affida- 
vit of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff, 
if  delivery  thereof  is  adjudged,  or  if  the  action  abates  in 
consequence  of  the  defendant's  death ;  and  for  the  payment 
to  him  of  any  sum,  which  the  judgment  awards  against  the 
defendant 

Within  three  days  after  serving  a  notice,  requiring  a  re- 
turn of  the  chattel,  as  prescribed  in  this  section,  the  defend- 
ant must  serve  upon  the  plaintiff's  attorney,  notice  of  the 
justification  of  the  sureties  to  the  undertaking. 

§  1705.  The  justification  of  sureties,  as  prescribed  in  sureties; 
either  of  the  last  two  sections,  must  take  place,  either  in  the  ^^^J^ 
county  where  the  chattel  was  replevied,  or  in  the  county 
where  one  of  the  sureties  resides.  The  provisions,  regulat- 
ing the  justification  of  bail,  contained  in  article  third  of 
title  first  of  chapter  seventh  of  this  act,  govern,  except  as 
otherwise  expressly  prescribed  in  this  article,  with  respect 
to  the  notice  of  justification  of  the  sureties ;  the  officer 
before  whom  they  must  justify ;  the  substitution  of  new 
sureties  or  a  new  undertaking ;  the  examination  and  quali- 
fications of  the  sureties ;  and  the  allowance  of  the  under- 
taking. But  after  the  allowance,  the  undertaking  and  ex- 
amination must  be  delivered  to  the  sheriff 

§1706.  If  the  defendant  ndther  excepts  to  the  plain-  whenwid 
i  JT^      ^     ^  whom 

tiff's  sureties,  nor  requires  the  return  of  the  chattel,  within  jj^o^ff 

the  time  prescribed  for  that  purpose ;  or  if  he  makes  default  ^^JJ^ 
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in  serving  notice  of  the  justification  of  his  snretieSy  or  in 
procuring  the  allowance  of  his  undertaking;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties^ 
duly  procures  the  allowance  of  his  undertaking ;  the  sheriff 
must,  except  in  the  case  specified  in  section  1709  of  tluB 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
makes  default  in  serving  notice  of  justification,  or  in  pro- 
curing the  allowance  of  his  undertaking ;  or  if  the  defend- 
ant, after  he  has  required  the  return  of  the  chattel,  duly 
procures  the  allowance  of  his  undertaking ;  the  sheriff  mnst 
immediately  deliver  the  chattel  to  the  defendant.  WJien 
the  chattel  is  delivered  by  the  sheriff  to  either  party,  as 
prescribed  in  this  section,  the  sheriff  ceases  to  be  responsi- 
ble  for  the  sufficiency  of  the  sureties  of  either  party ;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of 
the  plaintiff  or  of  the  defendant,  as  the  case  may  be. 


tor^^n  §  1707.  A  sheriff,  who  delivers  to  either  party,  without 
b^Hherur  *^®  couseut  of  the  other,  a  chattel  replevied  by  him, 
except  as  prescribed  in  the  last  section,  or  by  virtue  of  an 
execution  issued  upon  a  judgment  in  the  action,  forfeits,  to 
the  party  aggrieved,  two  hundred  and  fifty  dollars ;  and  is 
also  liable  to  him  for  all  damages  which  he  sustains  thereby. 


Undeiv  §  1708.  Where  the  sheriff  duly  delivers  a  chattel  to 
to  whom  either  party,  as  prescribed  in  the  last  section  but  one,  he 
must,  at  the  same  time,  deliver,  to  the  adverse  party,  the 
undertaking,  received  by  him  from  the  party  to  whom  the 
chattel  is  delivered,  together  with  the  examination  of 
the  sureties,  and  the  judge's  allowance,  if  any. 


Claim  of       §  1 709.  At  any  time  before  a  chattel,  which  has  been 
third       replevied,  is  actually  delivered  to  either  party,  if  a  person, 

proo 
ings 
ther 
upon 


proceed-    not  a  party  to  the  action,  claims,  as  against  the  defendant, 

there-      a  right  to  the  possession  thereof,  existing  at  the  time  when 

it  was  replevied,  an  affidavit  may  be  made  and  delivered 
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to  tlie  sheriff,  in  his  behalf,  stating  that  he  makes  such  a 
ebim ;  specifying  the  chattel  or  chattels  to  which  it  re- 
lates, if  two  or  more  chattels  have  been  replevied,  and 
the  claim  relates  only  to  part  of  them;  and  setting 
fortli  the  facts  upon  which  his  right  of  possession  de- 
pends. In  that  case,  the  sheriff  may,  in  his  discretion, 
before  he  delivers  the  chattel  to  the  plaintiff,  serve  upon 
the  plaintiffs  attorney  a  copy  of  the  affidavit,  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the 
mdenmity  is  not  furnished,  within  a  reasonable  time  after 
the  plaintiff  becomes  entitled  to  the  delivery  of  the  chattel, 
the  sheriff  may,  in  his  discretion,  deliver  it  to  the  claimant, 
without  incurring  any  liability  to  the  plaintiff,  by  reason  of 
so  doing. 


§  1710.  A  person,  not  a  party  to  the  action,  who  has  Action 
served  an  affidavit,  as  prescribed  in  the  last  section,  may  S^riir 
maintain  an  action  against  the  sheriff,  who  has  delivered  oiaim. 
the  chattel  to  the  plaintiff,  to  recover  his  damages,*  by 
reason  of  the  taking,  detention,  or  delivery  of  the  chattel. 
But  the  summons  in  such  an  action  must  be  issued,  within 
three  months  after  the  delivery  of  the  chattel  to  the  plain- 
tiff, and  must  be  served,  within  three  months  after  it  is 
issued.     An  action  cannot  be  maintained  against  a  sheriff, 
by  a  person  so  entitled  to  make  a  claim,  except  as  prescribed 
in  this  section. 


§  1711.  The  indemnity,  to  be  furnished  to  the  sheriff  by  indemni 
the  plaintiff,  as  prescribed  in  the  last  section  but  one,  *®J^ 
must  consist  of  a  written  undertaking  to  him,  executed  Booh 
by  at  least  two  sureties,   to   the  effect  that  they   will 
indemnify  him  against  any  liability  for  damages,  costs, 
or  expenses,  to  be  incurred  in  an  action  brought  against 
him,  by  the  claimant,  or  a  person  deriving  title  from  or 
through  the  claimant,  by  reason  of  the  taking  or  detention 
of  the  chattel,  or  its  delivery  to  the  plaintiff,  not  exceed- 
ing a  sum  to  be  specified  in  the  undertaking,  which  must 
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be  at  least  five  liiiiidred  dollarSy  and  not  less  than  the 
actual  value  of  the  chattel  claimed,  and  two  hundred  and 
fifty  dollars  in  addition  thereto.  Each  of  the  sureties, 
besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sheriffs 
county.  The  sheriff,  before  delivering  the  chattel,  may 
require  the  persons  offered  as  sureties  to  submit  to  an 
examination,  before  the  officer  who  takes  the  acknowledg- 
ment of  the  undertaking,  as  where  persons  are  offered  to 
him  as  bail  upon  an  arrest.  The  sureties  are  entitled  to 
be  substituted  as  defendants  in  an  action,  brought  as  pre- 
scribed in  the  last  section,  as  if  the  chattel  had  been  levied 
upon  by  virtue  of  an  execution. 


^.  8  1712.  The  affidavit,  to  be  delivered  to  the  sheriff  in 

When  "  ^      ^  ' 

agent,  behalf  of  the  plaintiff,  with  a  requisition  to  replevy  a  chattel, 
^davit  ^^y  ^^  made  by  the  plaintiff's  agent  or  attorney,  if  the  mate- 
piev^n"  or  ^^^^  f acts  are  within  his  personal  knowledge;  or  if  the  plaintiff 
refcum.  {q  jjot  withiu  the  county  where  the  attorney  resides,  or  has  his 
office,  or  is  not  capable  of  making  the  affidavit.  The  affidavit, 
to  be  delivered  to  the  sheriff,  either  in  behalf  of  the  defendant, 
with  a  notice  that  he  requires  the  return  of  the  chattel, 
or  in  behalf  of  a  person,  not  a  party,  who  makes  a  claim  aa 
prescribed  in  section  1 709  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  per- 
sonal knowledge,  or  if  the  defendant  or  claimant,  as  the 
case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  Where 
the  affidavit  is  made  by  an  attorney  or  agent,  he  must  state 
therein  what  allegations,  if  any,  are  made  upon  his  informa- 
tion and  belief ;  and  he  must  set  forth  therein  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant. 


Second         §  l7l8.  Where  the  sheriff  has  replevied  a  part  only  of  a 
Beqpont    chattel,  or  of  two  or  more  chattels,  described  in  the  plaintiffs 

peplevin;  '  ^ 
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affidavit,  and  has  served  upon  the  defendant  the  papers  prooeed- 
required  upon  such  a  replevin,  the  plaintiff  may,  at  any  time  thlre- 
before  the  service  of  a  copy  of  the  defendant's  answer,  or  °^'** 
before  judgment  by  default,  for  want  of  an  appearance  or 
pleading,  require  the  same  or  any  other  sheriff,  to  replevy 
any  other  part  thereof.  For  that  purpose,  he  must  deliver 
to  the  sheriff  an  affidavit,  contmiing  the  same  allegations, 
and  a  requisition  and  undertaking,  with  respect  to  the  part 
yet  to  be  replevied,  as  if  the  action  was  brought  to  i^cover 
that  part  only.  Where  a  second  or  subsequent  replevin 
is  made,  as  prescribed  in  this  section,  the  proceedings  are 
the  same,  as  if  a  former  replevin  had  not  been  made. 

§  1714.  Where  an  order  of  arrest  is  granted,  as  prescribed  ^pJ;^^'"' 
in  title  first  of  chapter  seventh  of  this  act,  the  plaintiff's  ^Jj^^j-^^^^g 
right  to  a  replevin  is  subject  to  the  following  regulations :  ^^^^^^ 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent 
replevin  of  a  chattel,  with  respect  to  which  the  order  was 
granted,  supersedes  the  order. 

§  1715.  The  sheriff  must,  within  twenty  days  after  he  Retum, 
has  delivered  a  chattel  replevied  by  him,  to  the  party  enti-  Bheiifli 
tied  to  the  possession  thereof,  or  to  a  third  person,  as  pre- 
scribed in  this  article,  file  with  the  clerk  the  plaintiff's  affi- 
davit, and  the  accompanying  requisition,  with  a  return, 
stating  in  what  manner  he  has  executed  the  latter.  If  he 
has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must 
state  the  cause  of  the  omission. 

§  1716.  If  the  sheriff  fails  to  comply  with  the  last  sec-  id.;how 
tion,  either  party  may  require  him  so  to  do,  within  ten  days  ^ff^. 
after  service  of  a  notice  to  that  effect,  or  to  show  cause,  at 
a  term  of  the  court  designated  in  the  notice,  why  he  should 
not  be  punished  for  a  contempt  of  the  court.     The  notice 
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may  be  served  at  any  time  before  final  judgment,  except 
that  it  cannot  be  served  on  the  part  of  the  defendant,  before 
answer.  An  omission  to  comply  with  such  a  notice  is  pun. 
ishable  as  a  contempt  of  the  court 

Replevin  §  I7l7.  The  plalntifTs  affidavit,  with  the  accompanying 
g?^'*'  requisition,  and  the  ret^  of  the  sheriff,  must  be  made  a 
jods-^  part  of  the  judgment-roll  in  the  action ;  and  a  copy  of  each 
roiueto.    of  them  must  be  furnished  to  the  court,  or  the  referee^ 

upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  stun- 

mons  and  of  the  pleadings. 

Action         §  1718.  The  plaintiff  may  proceed  in  the  action,  and 
affected    rccovcr  therein  the  chattel,  or  its  value,  although  he  has  not 
to  re-  "^  required  the  sheriff  to  replevy  it,  or  the  sheriff  has  not  been 
*^'      able  to  replevy  it. 


When  §  1719.  Where  part  only  of  two  or  more  distinct  chat- 

piaintiff    tels,  specified  in  the  complaint,  has   been  replevied,  the 
abandon   plaiutiflPs  attomev  may,  with  or  before  the  notice  of  triaL 

bis  claim    *'•  iiiiTi  •iii 

as  to  part,  scrvc  upou  the  defendants  attorney  a  notice,  that  he  aban- 
dons so  much  of  his  claim,  as  relates  to  those  which  have 
not  been  replevied ;  and  thenceforth  the  proceedings  are 
the  same,  as  if  the  action  had  been  brought  to  recover  only 
the  chattels  which  have  been  replevied.  A  copy  of  the 
notice  must  be  furnished  to  the  court,  or  to  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

Title;  §  1720.  An  allegation,  in  a  pleading  interposed  by  either 

stated  in  partj?  *<>  t^c  effect  that  the  party  pleading,  or  a  third  per- 
pieading.  ^^^^  ^^^  ^^  ^j^^  ^j^^  whcu  the  actiou  was  commenced,  or 

the  chattel  was  replevied,  as  the  case  may  be,  the  owner  of 
the  chattel,  or  that  it  was  then  his  property,  is  a  sufficient 
statement  of  title,  unless  the  right  of  action  or  defence 
rests  upon  a  right  of  possession,  by  virtue  of  a  special 
property ;  in  which  case,  the  pleading  must  set  forth  the 


(' 
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facts^  upon  which  the  special  property  depends,  so  as  to 
show,  that  at  the  time  when  the  action  was  commenced,  or 
the  chattel  was  replevied,  as  the  case  may  be,  the  party 
pleading,  or  the  third  person,  was  entitled  to  the  possession 
of  the  chattel. 


§  1721.  Where  the  complaint  contains  a  sufficient  state-  Taking, 
ment  of  the  plaintiff's  title,  a  general  allegation,  that  the  atotedln 
defendant  wrongfully  took  the  chattel,  is  sufficient,  without  ^SKt 
setting  forth  the  facts,  showing  that  the  taking  was  wrong- 
ful.    Where  the  taking  of  the  chattel  is  not  complained  of, 
but  the  action  is  founded  upon  its  wrongful  detention,  the 
complaint  must  set  forth  the  facts,  showing  that  the  deten- 
tion was  wrongful. 


§  1722.  Where  the  plaintiff  recovers  a  chattel  which  was  Damagea. 
injured,  or  otherwise  depreciated  in  value,  while  it  was  in  chattel 
the  possession  or  under  the  control  of  the  defendant,  under  etc.,  bv* 
3ucn  cuxjumstances,  that  the  plamtitt  might  recover  damages  ant. 
for  the.  injury  or  depreciation,  in  an  action  brought  against 
the  defendant  therefor,  he  may  recover  the  same  damages, 
in  an  action  brought  as  prescribed  in  this  article.     In  that 
case,  he  must  set  forth  the  facts  in  his  complaint,  and  de- 
mand judgment  for  damages  accordingly. 
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§  1723.  The  defendant  noiay  by  answer  defend,  on  the 
ground  that  a  third  person  was  entitled  to  the  chattel,  with- 
out connecting  himself  with  the  latter's  title. 

Answer         §  1724,  Where  the  defence  is,  that  a  chattel,  to  recover 

property   which  the  actiou  is  brought,  was  distrained  doing  damage, 

trained     an  allegation  that  the  defendant,  or  the  person  by  whose 

damage,    command  he  acted,  was  then  lawfully  possessed  of  the  real 

property,  and  that  the  chattel  was  distrained,  while  it  was 

doing  damage  thereupon,   is    sufficient,  without    setting 

forth  the  title  to  the  real  property. 

Defend-  §  1725.  Where  a  chattel  has  been  replevied  and  delivered 
demand  to  the  plaintiff,  or  to  a  person  not  a  party  to  the  action, 
tor  as  prescribed  in  the  foregoing  sections  of  this  article,  the 

defendant's  attorney  may,  within  the  time  allowed  to  him 
for  the  service  of  a  notice  of  trial,  serve  upon  the  plaintiff's 
attorney,  a  notice,  that  the  defendant  demands  judgment  for 
the  return  of  the  chattel,  or  for  its  value,  either  with  or 
without  damages  for  the  detention  thereot  Upon  the  trial, 
a  copy  of  such  a  notice  must  be  furnished  to  the  court  or 
referee,  with  a  copy  of  the  summons  and  of  the  pleading& 
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§  1726.  The  verdict^  report,  or  decision  must  fix  the  dam*  YerdU)t» 
BgeSy  if  any,  of  the  prevailing  party.  Where  it  awards  to  what  %o 
the  plaintiff  a  chattel,  which  has  not  been  replevied,  or 
where  it  awards  to  the  prevailing  party  a  chattel,  which 
has  been  replevied,  and  afterwards  delivered  by  the  sheriff 
to  the  unsuccessful  party,  or  to  a  person  not  a  party,  it  must 
also,  except  in  a  case  specified  in  the  next  section,  fix  the 
value  of  the  chattel,  at  the  time  of  the  trial 


§  1727-  A  verdictj  report,  or  decision,  in  favor  of  the  sootii- 
defendant,  shaU  not  fix  the  value  of  the  chattel  in  either  of  oertatn 

ofiflofl  Coir 

the  following:  cases :  finding  •■ 

...  to  valne. 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel; 
but  it  was  rightfully  distrained  doing  damage,  and  its  value 
is  greater  than  the  damages  sustained  by  the  defendant,  by 
the  injury  for  which  it  was  distrained ;  in  which  case,  those 
damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel^ 
but  the  defendant  had  a  special  property  therein,  and  the 
value  of  the  chattel  is  greater  than  the  value  of  the  special 
property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof;  in  which  case,  the  value  of  the  special  property,  or 
the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict, 
report^  or  decision  must  set  forth  the  reason,  why  the  value 
of  the  chattel  is  not  fixed. 


§  1728.  Where  the  action  is  brought  to  recover  two  or  verdiot 
more  chattels,  the  verdict,  report,  or  decision  may  award  to  part  «f 
one  party  one  or  more  distinct  chattels,  which  can  be  iden-  ohatteii 
tified,  and  set  apart  jfrom  the  others,  and  the  residue  to 'the  ^^er^ 
other  party;   and,  if  necessary,  the  complaint  must  be 
amended  so  as  to  conform  thereto.    The  final  judgment,  ren- 
dered thereupon,  must  award  to  each  party  the  same  relief 
with  respect  to  the  finding  in  his  favor,  as  if  separate  judg- 
ments were  rendered ;  except  that,  where  each  party  is  enti- 
tled to  an  absolute  award  of  a  sum  of  money,  against  the 
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closure  to  be  broken  open,  and  must  take  the  chattel  into 
his  posBession. 


Repieiried  §  1702.  A  sheriff,  who  has  replevied  a  chattel,  must 
how  kept,  retain  it  in  his  possession,  keeping  it  in  a  secure  place,  nutil 
'*^'  the  person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  this  article.  He  must  then 
deliver  it  to  that  person,  upon  request  and  payment  of  his 
lawful  fees,  and  necessary  expenses  for  taking  and  keeping 
it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  of 
the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  a^  the  judge  deems  proper. 


When  §  1708.  Within  three  days  after  the  chattel  is  replevied, 

aat^ma7  and  a  copy  of  the  affidavit,  requisition,  and  undertaking  is 
B^ties;  served,  the  defendant,  unless  he  requires  a  return  of  the 
fnlsB*  chattel  replevied,  or  of  one  or  more  of  them,  where  two  or 
upon.  more  chattels  are  replevied,  may  serve  upon  the  sheriff  a 
notice,  that  he  excepts  to  the  plaintiff's  sureties ;  otherwise 
he  is  deemed  to  have  waived  all  objections  to  them.  Where 
the  defendant  has  not  appeared,  the.  notice  must  be  sub* 
scribed  either  by  him,  or  by  his  agent  or  attorney.  The 
person  so  subscribing  the  notice  must  add  to  his  signature 
his  office  address,  as  prescribed  by  law,  with  respect  to  a 
notice  of  appearance.  Within  ten  days  after  service  of 
such  a  notice,  the  plaintiff's  attorney  must  serve  upon  the 
defendant's  attorney,  or,  if  the  defendant  has  not  appeared, 
upon  the  sheriff,  notice  of  the  justification  of  the  sureties. ' 
If  the  notice  of  justification  is  served  upon  the  sheriff,  he 
must  immediately  serve  it  upon  the  person,  whose  name  is 
subscribed  to  the  notice  of  exception,  in  the  mode  pre- 
scribed by  law,  for  service  of  a  paper  upon  an  attorney  in 
an  action. 


When  §  1704.  The  defendant,  if   he  does  not  except  to  the 

intmay  plaintiff's  BOTeties,  as  prescribed  in  the  last  section,  may, 

obattei;    withiu  the  time  allowed  to  him  for  such  an  exception,  serve 
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upon  the  sheriff,  a  notice  that  he  requires  a  return  of  the  proceed. 
chattel  replevied.    With  the  notice,  he  must  deliver  to  the  there- 
aherifE  the  foUowing  papers :  "'""• 

1.  An  affidavit,  containing  an  allegation,  either  that  the 
defendant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully- 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein,  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to 
the  effect  that  they  are  bound,  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affida- 
vit of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff, 
if  delivery  thereof  is  adjudged,  or  if  the  action  abates  in 
consequence  of  the  defendant's  death ;  and  for  the  payment 
to  him  of  any  sum,  which  the  judgment  awards  against  the 
defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  re- 
turn of  the  chattel,  as  prescribed  in  this  section,  the  defend- 
ant must  serve  upon  the  plaintiff's  attorney,  notice  of  the 
justification  of  the  sureties  to  the  undertaking. 

§  1705.  The  justification  of  sureties,  as  prescribed  in  sureties; 
either  of  the  last  two  sections,  must  take  place,  either  in  the  how  to 

'  •  .  justify. 

county  where  the  chattel  was  replevied,  or  in  the  county 
where  one  of  the  sureties  resides.  The  provisions,  regulat- 
ing the  justification  of  bail,  contained  in  article  third  of 
title  first  of  chapter  seventh  of  this  act,  govern,  except  as 
otherwise  expressly  prescribed  in  this  article,  with  respect 
to  the  notice  of  justification  of  the  sureties ;  the  officer 
before  whom  they  must  justify ;  the  substitution  of  new 
sureties  or  a  new  undertaking ;  the  examination  and  quali- 
fications of  the  sureties ;  and  the  allowance  of  the  under- 
taking. But  after  the  allowance,  the  undertaking  and  ex- 
amination must  be  delivered  to  the  sheriff. 

§1706.  If  the  defendant  neither  excepts  to  the  plain-  whenwid 
■■■*■,  to  whom 

tiff's  sureties,  nor  requires  the  return  of  the  chattel,  within  »heriff 

the  time  prescribed  for  that  purpose ;  or  if  he  makes  default  ^^JJ^ 
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in  serving  notice  of  the  justification  of  his  sureties,  or  in 
procuring  the  allowance  of  his  undertaking;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties^ 
duly  procures  the  allowance  of  his  undertaking ;  the  sheriff 
must,  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties 
makes  default  in  serving  notice  of  justification,  or  in  pro- 
curing the  allowance  of  his  undertaking ;  or  if  the  defend- 
ant, after  he  has  required  the  return  of  the  chattel,  duly 
procures  the  allowance  of  his  undertaking ;  the  sheriff  must 
immediately  deliver  the  chattel  to  the  defendant.  When 
the  chattel  is  delivered  by  the  sheriff  to  either  party,  as 
prescribed  in  this  section,  the  sheriff  ceases  to  be  responsi- 
ble for  the  sufficiency  of  the  sureties  of  either  party ;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of 
the  plaintiff  or  of  the  defendant,  as  the  case  may  be. 


Penalty        §  1707.  A  sheriff,  who  delivers  to  either  party,  without 

for  wTonff        o  7  r       Ji  ^ 

b*Hhei^  the  consent  of  the  other,  a  chattel  replevied  by  him, 
except  as  prescribed  in  the  last  section,  or  by  virtue  of  an 
execution  issued  upon  a  judgment  in  the  action,  forfeits,  to 
the  party  aggrieved,  two  hundred  and  fifty  dollars ;  and  is 
also  liable  to  him  for  all  damages  which  he  sustains  thereby. 


Undei^  §  1708.  Where  the  sheriff  duly  delivers  a  chattel  to 
to  whom  either  party,  as  prescribed  in  the  last  section  but  one,  he 
must,  at  the  same  time,  deliver,  to  the  adverse  party,  the 
undertaking,  received  by  him  from  the  party  to  whom  the 
chattel  is  delivered,  together  with  the  examination  of 
the  sureties,  and  the  judge's  allowance,  if  any. 


Claim  of  §  1709.  At  any  time  before  a  chattel,  which  has  been 

third  replevied,  is  actually  delivered  to  either  party,  if  a  person, 

proceed-  not  a  party  to  the  action,  claims,  as  against  the  defendant, 

there-  a  right  to  the  possession  thereof,  existing  at  the  time  when 

it  was  replevied,  an  affidavit  may  be  made  and  delivered 
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to  the  sheriff,  in  his  behalf,  stating  that  he  makes  such  a 
thdm ;  specifying  the  chattel  or  chattels  to  which  it  re- 
hteS;  if  two  or  more  chattels  have  been  replevied,  and 
Ihe  claim  relates  only  to  part  of  them;  and  setting 
jbrth  the  facts  upon  which  his  right  of  possession  de- 
pends. In  that  case,  the  sheriff  may,  in  his  discretion, 
1)elore  he  delivers  the  chattel  to  the  plaintiff,  serve  upon 
Ae  plidntiffs  attorney  a  copy  of  the  affidavit,  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the 
mdemnity  is  not  funuBhed,  within  a  reasonable  time  after 
the  plaintiff  becomes  entitled  to  the  delivery  of  the  chattel, 
tlie  sheriff  may,  in  his  discretion,  deliver  it  to  the  claimant, 
without  incurring  any  liability  to  the  plaintiff,  by  reason  of 
80  doing. 


§  1710.  A  person,  not  a  party  to  the  action,  who  has  Action 
served  au  affidavit,  as  prescribed  in  the  last  section,  may  ^eriit 

.  .  •  •  upon  Bud& 

maintain  an  action  against  the  sheriff,  who  has  delivered  oiaim. 
the  chattel  to  the  plaintiff,  to  recover  his  damages,'  by 
reason  of  the  taking,  detention,  or  delivery  of  the  chattel. 
But  the  summons  in  such  an  action  must  be  issued,  within 
three  months  after  the  delivery  of  the  chattel  to  the  plain- 
tiff, and  must  be  served,  within  three  months  after  it  is 
ifisned.  An  action  cannot  be  maintained  against  a  sheriff, 
by  a  person  so  entitled  to  make  a  claim,  except  as  prescribed 
in  this  section. 


§  1711.  The  indenmity,  to  be  furnished  to  the  sheriff  by  in<iemni 
the  plaintiff,  as  prescribed  in  the  last  section  but  one,  ™J^ 
muflt  consist  of  a  written  undertaking  to  him,  executed  «^^ 
by  at  least  two   sureties,   to  the  effect  that  they   will 
iudenmify  him  against  any  liability  for  damages,  costs, 
or  expenses,  to  be  incurred  in  an  action  brought  against 
him,  by  the  claimant,  or  a  person  deriving  title  from  or 
through  the  claimant,  by  reason  of  the  taking  or  detention 
of  the  chattel,  or  its  delivery  to  the  plaintiff,  not  exceed- 
ing a  sum  to  be  specified  in  the  undertaking,  which  must 
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be  at  least  five  linndred  dollars^  and  not  less  than  the 
actual  value  of  the  chattel  claimed,  and  two  hundred  and 
fifty  dollars  in  addition  thereto.  Each  of  the  sureties, 
besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sheriffs 
county.  The  sheriff,  before  delivering  the  chattel,  may 
require  the  persons  offered  as  sureties  to  submit  to  an 
examination,  before  the  officer  who  takes  the  acknowledg- 
ment  of  the  undertaking,  as  where  persons  are  offered  to 
him  as  bail  upon  an  arrest.  The  sureties  are  entitled  to 
be  substituted  as  defendants  in  an  action,  brought  as  pre- 
scribed in  the  last  section,  as  if  the  chattel  had  been  levied 
upon  by  virtue  of  an  execution. 


When  §  1712.  The  affidavit,  to  be  delivered  to  the  sheriff  in 

etc  "may  ^^^^^^^  ^^  *^®  plaintiff,  with  a  requisition  to  replevy  a  chattel, 
^davit  '^^y  ^^  made  by  the  plaintiff's  agent  or  attorney,  if  the  mate- 
piev^"  or  ^^^  facts  are  within  his  personal  knowledge;  or  if  the  plaintiff 
return,  fg  j^q^  within  the  county  where  the  attorney  resides,  or  has  his 
office,  or  is  not  capable  of  making  the  affidavit.  The  affidavit, 
to  be  delivered  to  the  sheriff,  either  in  behalf  of  the  defendant, 
with  a  notice  that  he  requires  the  return  of  the  chattel, 
or  in  behalf  of  a  person,  not  a  party,  who  makes  a  claim  as 
prescribed  in  section  1709  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  per- 
sonal knowledge,  or  if  the  defendant  or  claimant,  as  the 
case  may  be,  is  not  within  the  coimty  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  Where 
the  affidavit  is  made  by  an  attorney  or  agent,  he  must  state 
therein  what  allegations,  if  any,  are  made  upon  his  informa- 
tion and  belief ;  and  he  must  set  forth  therein  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant. 


Second         §  I7l8.  Where  the  sheriff  has  replevied  a  part  only  of  a 
Bequont    chattel  or  of  two  or  more  chattels,  described  in  the  plaintiff's 

rei^evm ;  ' 
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affidavit,  and  has  served  upon  the  defendant  the  papers  prooeed- 
required  upon  such  a  replevin,  the  plaintiff  may,  at  any  time  thlre- 
before  the  service  of  a  copy  of  the  defendant's  answer,  or  ^^^' 
I  before  judgment  by  default,  for  want  of  an  appearance  or 
'  pleading,  require  the  same  or  any  other  sheriff,  to  replevy 
any  other  part  thereof.     For  that  purpose,  he  must  deliver 
to  the  sheriff  an  affidavit,  containing  the  same  allegations, 
and  a  requisition  and  undertaking,  with  respect  to  the  part 
yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.     Where  a  second  or  subsequent  replevin 
is  made,  as  prescribed  in  this  section,  the  proceedings  are 
the  same,  as  if  a  former  replevin  had  not  been  made. 

§  1714.  Where  an  order  of  arrest  is  granted,  as  prescribed  Replevin, 
in  title  first  of  chapter  seventh  of  this  act,  the  plaintiff's  oni«rof 

f  .  .  arrest  has 

right  to  a  replevin  is  subject  to  the  following  regulations :  ^^"^^^ 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent 
replevin  of  a  chattel,  with  respect  to  which  the  order  was 
granted,  supersedes  the  order. 

§  1715.  The  sheriff  must,  within  twenty  days  after  he  Retom. 
has  delivered  a  chattel  replevied  by  him,  to  the  party  enti-  aheriit 
tied  to  the  possession  thereof,  or  to  a  third  person,  as  pre- 
scribed in  this  article,  file  with  the  clerk  the  plaintiff's  affi- 
davit, and  the  accompanying  requisition,  with  a  return, 
stating  in  what  manner  he  has  executed  the  latter.  If  he 
has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must 
state  the  cause  of  the  omission. 

§  1716.  If  the  sheriff  fails  to  comply  with  the  last  sec-  id.;how 
tion,  either  party  may  require  him  so  to  do,  within  ten  days  ^^^ 
after  service  of  a  notice  to  that  effect,  or  to  show  cause,  at 
a  term  of  the  court  designated  in  the  notice,  why  he  should 
not  be  punished  for  a  contempt  of  the  court.    The  notice 
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may  be  served  at  any  time  before  final  judgment,  except 
that  it  cannot  be  served  on  the  part  of  the  defendant,  before 
answer.  An  omission  to  comply  with  such  a  notice  is  pun. 
ishable  as  a  contempt  of  the  court. 

Replevin  §  I7l7.  The  plalntifPs  affidavit,  with  the  accompanying 
be  mfl^e  requisition,  and  the  return  of  the  sheriS,  must  be  made  a 
}Sdg^  part  of  the  judgment-roU  in  the  action ;  and  a  copy  of  each 
roiueto.  of  them  must  be  furnished  to  the  court,  or  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

Action  §  1718.  The  plaintiff  may  proceed  in  the  action,  and 
affected  rccovcr  therein  the  chattel,  or  its  value,  although  he  has  not 
to  re-  ""  required  the  sheriff  to  replevy  it,  or  the  sheriff  has  not  been 
able  to  replevy  it 


plevy. 


When  §  1719.  Where  part  only  of  two  or  more  distinct  chat- 

piaintiff    tels,  specified  in  the  complaint,  has   been  replevied,  the 
abandon    plaintiff's  attomev  may,  with  or  before  the  notice  of  trial, 

Wb  claim    ^  ,        -•^.       -i         ,        .  •  i         i         i 

as  to  part,  scrve  upou  the  defendants  attorney  a  notice,  that  he  aban- 
dons so  much  of  his  claim,  as  relates  to  those  which  have 
not  been  replevied ;  and  thenceforth  the  proceedings  are 
the  same,  as  if  the  action  had  been  brought  to  recover  only 
the  chattels  which  have  been  replevied.  A  copy  of  the 
notice  must  be  furnished  to  the  court,  or  to  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

Title;  §  1720.  An  allegation,  in  a  pleading  interposed  by  either 

rtaTed  in  party,  to  the  effect  that  the  party  pleading,  or  a  third  per- 
pieadiog.  ^^^  ^^^  ^^  ^j^^  ^j^^  when  the  action  was  commenced,  or 

the  chattel  was  replevied,  as  the  case  may  be,  the  owner  of 
the  chattel,  or  that  it  was  then  his  property,  is  a  sufficient 
statement  of  title,  imless  the  right  of  action  or  defence 
rests  upon  a  right  of  possession,  by  virtue  of  a  special 
property ;  in  which  case,  the  pleading  must  set  forth  the 
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tsLctSj  upon  which  the  special  property  depends,  so  as  to 
show,  that  at  the  time  when  the  action  was  commenced,  or 
the  chattel  was  replevied,  as  the  case  may  be,  the  party 
pleading,  or  the  third  person,  was  entitled  to  the  possession 
of  the  chattel 


§  1721.  Where  the  complaint  contains  a  sufficient  state-  Taking, 
ment  of  the  plaintiff's  title,  a  general  allegation,  that  the  ItoteS^ 
defendant  wrongfully  took  the  chattel,  is  sufficient,  without  ^SSKt. 
setting  forth  the  facts,  showing  that  the  taking  was  wrong- 
ful.    Where  the  taking  of  the  chattel  is  not  complained  of, 
but  the  action  is  founded  upon  its  wrongful  detention,  the 
complaint  must  set  forth  the  facts,  showing  that  the  deten- 
tion was  wrongful. 


§  1722.  Where  the  plaintiff  recovers  a  chattel  which  was  Damagea. 

when 

injured,  or  otherwise  depreciated  in  value,  while  it  was  in  chattel 
the  possession  or  under  the  control  of  the  defendant,  under  etc.,  bv' 
such  circumstances,  that  the  plaintiff  might  recover  damages  anfc. 
for  the  injury  or  depreciation,  in  an  action  brought  against 
the  defendant  therefor,  he  may  recover  the  same  damages, 
in  an  action  brought  as  prescribed  in  this  article.     In  that 
case,  he  must  set  forth  the  facts  in  his  complaint,  and  de- 
mand judgment  for  damages  accordingly. 
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§  1723.  The  defendant  may  by  answer  defend,  on  the 
ground  that  a  third  person  was  entitled  to  the  chattel,  with- 
out connecting  himself  with  the  latter's  title. 

Answer  8  1724.  Where  the  defence  is,  that  a  chattel,  to  recover 
property  which  the  actiou  is  brought,  was  distrained  doing  damage, 
trained     an  allegation  that  the  defendant,  or  the  person  by  whose 

doing  "  ^  r  J 

damage,  command  he  acted,  was  then  lawfully  possessed  of  the  real 
property,  and  that  the  chattel  was  distrained,  while  it  was 
doing  damage  thereupon,  is  sufficient,  without  setting 
forth  the  title  to  the  real  property. 

Defend-  §  1725,  Where  a  chattel  has  been  replevied  and  delivered 
demand  to  the  plaintiff,  or  to  a  person  not  a  party  to  the  action, 
for  as  prescribed  in  the  foregoing  sections  of  this  article,  the 

defendant's  attorney  may,  within  the  time  allowed  to  him 
for  the  service  of  a  notice  of  trial,  serve  upon  the  plaintiffs 
attorney,  a  notice,  that  the  defendant  demands  judgment  for 
the  return  of  the  chattel,  or  for  its  value,  either  with  or 
without  damages  for  the  detention  thereof.  Upon  the  trial, 
a  copy  of  such  a  notice  must  be  furnished  to  the  court  or 
referee,  with  a  copy  of  the  summons  and  of  the  pleadinga 
74 


return. 


OHAP.  xiT.J  FOB  A  CHATTEL.  §§  1726-17». 

ART,  L 

§  1726.  The  verdict,  report,  or  decision  must  fix  the  dam-  verdU^ 
ages,  if  any,  of  the  prevailing  party.  Where  it  awards  to  what  to 
the  plaintiff  a  chattel,  which  has  not  been  replevied,  or 
where  it  awards  to  the  prevailing  party  a  chattel,  which 
has  been  replevied,  and  afterwards  delivered  by  the  sheriff 
to  the  unsuccessful  party,  or  to  a  person  not  a  party,  it  must 
also,  except  in  a  case  specified  in  the  next  section,  fix  the 
value  of  the  chattel,  at  'the  time  of  the  trial 


§  1727.  A  verdict,  report,  or  decision,  in  favor  of  the  Snoite- 
defendant,  shall  not  fix  the  value  of  the  chattel,  in  either  of  certain 
the  following  cases :  finding  m 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel; 
but  it  was  rightfully  distrained  doing  damage,  and  its  value 
is  greater  than  the  damages  sustained  by  the  defendant,  by 
the  injury  for  which  it  was  distrained ;  in  which  case,  those 
damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel, 
but  the  defendant  had  a  special  property  therein,  and  the 
value  of  the  chattel  is  greater  than  the  value  of  the  special 
property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof;  in  which  case,  the  value  of  the  special  property,  or 
the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict, 
report,  or  decision  must  set  forth  the  reason,  why  the  value 
of  the  chattel  is  not  fixed. 


§1728.  Where  the  action  is  brought  to  recover  two  or  vordiot 
etc.  fof 

more  chattels,  the  verdict,  report,  or  decision  may  award  to  part  oi 

SOVOflU 

one  party  one  or  more  distinct  chattels,  which  can  be  iden-  ohatM.. 
tified,  and  set  apart  from  the  others,  and  the  residue  to*the  ^^^^ 
other  party;  and,  if  necessary,  the  complaint  must  be 
amended  so  as  to  conform  thereto.  The  final  judgment,  ren- 
dered thereupon,  must  award  to  each  party  the  same  relief, 
with  respect  to  the  finding  in  his  favor,  as  if  separate  judg- 
ments were  rendered ;  except  that,  where  each  party  is  enti- 
tled to  an  absolute  award  of  a  sum  of  money,  against  the 
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other,  the  smaller  sum  must  be  deducted  from  the  greater, 
and  the  balance  only  must  be  awarded. 

§  1729.  Where  the  plaintiff  is  entitled  to  judgment  by 
asoer-      default,  f or  want  of  an  appearance  or  pleading,  the  court, 
default,    to  which  he  applies  for  judgment,  may  ascertain  and  deter- 
mine the  damages  to  which  he  is  entitled,  and  the  value  of 
the  chattel,  if  necessary ;  or  may  direct  a  reference,  or  a  writ 
of  inquiry,  for  that  puipose. 


^Jj  §  1730.  Pinal  judgment  for  the  plaintiff  must  award  to 

n^^  him  possession  of  the  chattel  recovered  by  him,  with  his 
the  nme.  damages,  if  any.  If  a  chattel  recovered  was  not  replevied, 
or  if,  after  it  was  replevied,  it  was  delivered  to  the  defend- 
ant, or  to  a  person  not  a  party,  as  prescribed  in  this  article, 
the  final  judgment  must  also  award  to  the  plaintiff  the  sum 
fixed  as  the  value  thereof,  to  be  paid  by  the  defendant,  if 
possession  thereof  is  not  delivered  to  the  plaintiff.  If  the 
defendant  has  demanded  judgment  for  the  return  of  a  chat- 
tel, which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in  this 
article,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereo:^  with  his  damages,  if  any ;  and  it 
must  also  award  to  him  the  sum  fixed  as  the  value  thereof, 
to  be  paid  by  the  plaintiff,  if  possession  is  not  delivered 
to  the  defendant  But  if  the  case  is  one  of  those  specified 
in  section  1727  of  this  act,  final  judgment  in  favor  of  the 
defendant  must  award  to  him  the  sum,  fixed  as  therein 
specified,  and,  if  it  is  not  collected,  the  delivery  of  the  chat- 
tel ;  or,  if  the  chattel  has  not  been  replevied,  or  has  been 
returned  to  him  after  replevin,  that  he  is  entitled  to  posses- 
sion thereof,  until  the  sum  so  awarded  is  collected,  or  other- 
wise paid.  The  judgment  may  be  docketed,  and  the  docket 
thereof  creates  a  lien,  as  if  it  was  a  judgment  for  the  full 
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amount  of  the  money,  including  costs,  which  it  awards, 
either  absolutely  or  conditionally. 


§  1731.  An  execution  for  the  delivery  of  the  possession 
of  a  chattel,  and  to  satisfy,  out  of  the  property  of  the  judg-  ^^^^ 
ment  debtor,  a  sum  of  money  contingently  awarded  against 
him,  must  contain,  in  addition  to  the  other  matters  pre- 
scribed by  law,  the  f oUowing  directions : 

1.  Where  the  judgment  is  rendered  in  favor  of  the  de- 
fendant, in  a  case  specified  in  section  1727  of  this  act,  the 
execution  must  require  the  sheriff  to  deliver  possession  of 
the  chattel  to  the  defendant,  unless  the  plaintiff,  before  the 
delivery,  pays  to  him  the  sum  of  money  awarded  to  the 
defendant,  with  interest  and  the  sheriff's  fees ;  and,  in  case 
the  chattel  cannot  be  found  within  his  county,  then  to  sat- 
isfy that  sum  out  of  the  property  of  the  plaintiff 

2.  In  any  other  case,  where  the  judgment  awards  a  sum 
of  money,  if  possession  of  the  chattel  is  not  delivered  to 
the  prevailing  party,  the  execution  must  require  the  sheriff, 
if  the  chattel  cannot  be  found  within  his  county,  to  satisfy 
the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the 
property  of  the  party  against  whom  the  judgment  is  ren- 
dered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property, 
as  prescribed  in  this  section,  must  be  in  the  form  required 
by  law  for  a  like  direction,  where  an  execution  against 
property  is  issued  upon  a  judgment  for  a  sum  of  money. 

§  1782.  For  the  purpose  of  taking  possession  of  a  chat-  ^*-«-, 
tel,  by  virtue  of  such  an  execution,  the  powers  of  the  sheriff  gfj^w  h 
are  the  same,  as  where  he  is  required  to  replevy  a  chattel,  obattei. 

8  1733.  A  "plaintiff,  who  has  recovered  a  final  judgment.  Action oa 

^  .,  .  •  1  ••I        under- 

cannot  mamtam  an  action  agamst  the  sureties  m  an  under-  taking: 

^  when 

taking,  given  in  behaK  of  the  defendant  to  procure  a  return  ™^^ 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has 
been  arrested,  until  after  the  return,  wholly  or  partly  un- 
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satisfied  or  unexecuted,  of  an  execution  in  his  favor  for  the 
delivery  of  the  possession  of  the  chattel,  or  to  satisfy  a  sum 
of  money  out  of  the  property  of  the  defendant,  or  for  both 
purposes,  as  the  case  requires.  A  defendant,  who  has  re- 
covered a  final  judgment,  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiffs  undertaking,  given  to  procure 
a  replevin,  until  after  a  like  return  of  a  similar  execution 
against  the  plaintiff. 


Sheriff's       §  1734.  In  such  an  action  as^ainst  the  sureties,  the  sherifi^'s 


retam 


evidaiM  return  to  the  execution  is  presumptive  evidence  of  a  failure 

therBm«      jji«  it 

to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum  of  money, 
according  to  the  terms  of  the  undertaking. 


Injiuy, 
etc.,  no 
defenoo. 


§  1785.  It  is  not  a  defence  to  such  an  action,  that  the 
chattel  was  injured  or  destroyed,  after  it  was  replevied,  un- 
less the  injury  or  destruction  was  effected  by  the  act,  or  with 
the  consent  of  the  plaintiff  in  the  action,  or  occurred  after 
the  chattel  was  taken  by  virtue  of  the  execution. 


Abate-  §  1736.  In  an  action  to  recover  a  chattel,  the  cause  of 
reviTBi  of  action  survives  or  continues,  notwithstanding  the  death  of 
either  party,  in  favor  of  or  against  his  executor  or  adminis- 
trator. Where  the  court  makes  an  oi'der,  directing  the 
abatement  of  such  an  action,  as  prescribed  in  section  76 1 
of  this  act,  an  action  may  be  maintained,  upon  an  undertak- 
ing, given  for  the  purpose  of  procuring  a  delivery  or  returD 
of  a  chattel,  as  if  final  judgment,  awarding  to  the  adverse 
party  possession  thereof,  had  been  rendered  in  the  first 
action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied;  except  that  damages  cannot 
be  recovered  therein  for  a  wrongful  taking,  withholding, 
or  detention.  An  action  to  recover  the  chattel  cannot  be 
maintained,  after  an  action  has  been  commenced  upon  ac 
undertaking,  as  prescribed  in  this  section. 
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ARTICLE  SECOND. 

Action  to  voBiacLoaB  a  Ldbn  ufoh  a  Chattbu 

Brno.  1787.  Aetion ;  when  and  in  what  oonrts  maintAinable. 
;  1788.  Warrant  to  seize  chattel ;  proceedings  thereupon. 

I  1789.  Judgment. 

1740.  Action  in  inferior  court. 

1741.  Application  of  this  article. 

§  1737.  An  action  may  be  maintained  to  foreclose  a  lien  Aotioi^ 
upon  a  chattel,  for  a  snm  of  money,  in  any  case  where  such  i^  wS^^ 
a  lien  exists  at  the  commencement   of  the  action.     The  maintain- 
action  may  be  brought  in  any  court ,  of  record  or  not  of  * 
record,  which  would  have  jurisdiction  to  render  a  judgment, 
in  an  action  founded  upon  a  contract,  for  a  sum  equal  to 
the  amoimt  of  the  lien. 


§  1738.  Where  the  action  is  brought  in  the  supreme  court,  warrant 
a  superior  city  court,  the  marine  court  of  the  city  of  New-  «5*J*^5 
York,  or  a  county  court,  if  the  plaintiff  is  not  in  possession  inga 
of  the  chattel,  a  warrant  may  be  graated  by  the  court,  or  a  -iSS" 
judge  thereof,  commanding  the  sheriff  to  seize  the  chattel, 
and  safely  keep  it  to  abide  the  final  judgment  in  the  action. 
The  provisions  of  title  third  of  chapter  seventh  of  this  act 
apply  to  such  a  warrant,  and  to  the  proceedings  to  procure 
it  and  after  it  has  been  issued,  as  if  it  was  a  warrant  of  at- 
tachment, except  as  otherwise  expressly  prescribed  in  this 
article.  • 


meui. 


§  1739.  In  an  action  brought  in  a  court  specified  in  the  Jodt 
last  section,  final  judgment,  in  favor  of  the  plaintiff,  must 
specify  the  amount  of  the  lien,  and  direct  a  sale  of  the 
chattel  to  satisfy  the  same  and  the  costs,  if  any,  by  a  ref- 
eree appointed  thereby,  or  an  officer  designated  therein, 
m  like  manner  as  where  a  sheriff  sells  personal  property  by 
virtue  of  an  execution ;  and  the  application  by  him  of  the 

proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the  pay- 
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ment  of  the  amount  of  tlie  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the 
owner  of  the  chattel,  and  for  the  safe  keeping  of  the  sur- 
plus, if  necessary,  until  it  is  claimed  by  him.  If  a  defend- 
ant, upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may 
also  award  payment  accordingly. 


Aotioo  In  §  1740.  Where  the  action  is  brought  in  a  court,  other 
oaaxt  than  one  of  those  specified  in  the  last  section  but  one,  if  the 
plaintiff  is  not  in  possession  of  the  chattel,  a  warrant,  com- 
manding the  proper  officer  to  seize  the  chattel,  and  safely 
keep  it  to  abide  the  judgment,  may  be  issued,  in  like  man- 
ner as  a  warrant  of  attachment  may  be  issued  in  an  action 
founded  upon  a  contract,  brought  in  the  same  court ;  and 
the  provisions  of  law,  applicable  to  a  warrant  of  attach- 
ment, issued  out  of  that  court^  &Pply  '^  ^  warrant,  issued 
as  prescribed  in  this  section,  and  to  the  proceedings  to  pro- 
ciu'e  it,  and  after  it  has  been  issued ;  except  as  otherwise 
specified  in  the  judgment.  A  judgment  in  favor  of  the 
plaintiflE,  in  such  an  action,  must  correspond  to  a  judgment, 
rendered  as  prescribed  in  the  last  section,  except  that  it 
must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an 
execution,  issued  out  of  the  court,  may  be  directed ;  and 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary, 
to  the  county  treasurer,  for  the  benefit  of  the  owner. 


Apfibm-       §  1741.  This  article  does  not  affect  any  existing  right  or 

Artt^      remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without 

action ;  and  it  does  not  apply  to  a  case,  where  another  mode 

of  enforcing  a  lien  upon  a  chattel  is  specially  prescribed  by 

law. 
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CHAPTER  XV. 

SPECIAL  PROVISIONS,  REGULATING  OTHER  PAR- 
TICULAR ACTIONS  AND  RIGHTS  OP  ACTION,  AND 
ACTIONS  BY  OR  AGAINST  PARTICULAR  PARTIES. 

TITLE     1,  —  Matbdiohial  Acrnoirs. 

TITLE    n.  —  AonoNB  bblatiho  to  a  oobpobatioh. 

TITLE  in.  —  AonoNS  BELATiNa  to  the  estate  of  a  dbobdsht. 

TITLE  lY.  —  Other  spboial  aotions  and  bights  of  action. 

TITLE    y.  —  Othsb  AonoKs  by  ob  aoaikst  pabtioitlab  pabties. 


TITLE  L 

Matrimonial  actions. 

Abticlb  1.  Action  to  annul  a  void  or  Toidablo  mantlmg^, 
8.  Action  for  a  divorce. 
8.  Action  for  a  separation. 

4.  ProYlfiions  applicable  to  two  or  morft  of  the  aoHons  specified  in  this 
title. 

ARTICLE  FIRST. 

ACTIOH  TO  AHinJL  A  YOIO  OB  YOIDABLB  MABBIAgm 

8bc.  1749.  Action  hj  woman,  married  under  14,  to  annul  marriage. 
1748.  In  what  other  cases  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent. 

1745.  Id.;  when  former  husband  or  wife  was  living 
1748.  Id.;  where  party  was  an  idiot. 

1747.  Id.;  where. party  was  a  lunatic. 

1748.  Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue;  when  entitled  to  succeed,  eta 
1760.  Action  on  the  ground  of  force,  fraud,  etc 

1751.  Custody,  midntenance,  etc,  of  issue  of  such  a  marritige. 
1753.  Action  on  the  ground  of  physical  incapacity. 
1768b  Certain  proceedings  regulated  in  action  to  annul  marriage. 
1764.  Judgment  annulling  a  marriage ;  how  far  conduBlve. 
1766.  How  next  friend  of  infant,  lunatic,  etc,  allowed  to  sue,  etc 
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Action  by  §  1^42.  An  action  may  be  maintained,  by  the  woman,  to 
man-fed  procure  a  judgment,  declaring  a  marriage  contract  void,  and 
to  annJd  annulling  the  marriage,  under  the  following  circumstances  : 
marriage.  j  Where  the  plaintiff  had  not  attained  the  age  of  four- 
teen years,  at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of 
her  father,  mother,  guardian,  or  other  person  having  the 
legal  charge  of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or  cohab- 
itation, and  was  not  ratified  by  any  mutual  assent  of  the 
parties,  after  the  plaintiff  attained  the  age  of  fourteen 
years. 

In  what  §  1743.  An  action  may  also  be  maintained  to  procure  a 
cases  judgment,  declaring  a  marriage  contract  void  and  annulling 
may  be     the  marriage  for  either  of  the  following  causes,  existing  at 

aunaUed.    .i       .•  m    ,-»  • 

the  time  of  the  marriage : 

1.  That  one  or  both  of  the  parties  had  not  attained  the 
age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties 
was  Kving,  and  that  the  marriage  with  the  former  husband 
or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic 

4.  That  the  conisent  of  one  of  the  parties  was  obtained 
by  force,  duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of 
entering  into  the  marriage  state.  But  an  action  can  be 
maintained,  under  Idiis  subdivision,  only  where  the  inca- 
pacity continues,  and  is  incurable. 

Action         §  1744.  An  action  to  annul  a  marriage,  on  the  groimd 

party  was  that  oue  of  the  parties  had  not  attained  the  age  of.  l^al 

S^  of    *  consent,  may  be  maintained  by  the  infant,  or  by  either 

®^""®"  '    parent  of  the  infant,  or  by  the  guardian  of  the  infant's 

person ;  or  the  court  may  allow  the  action  tp  be  maintained 

by  any  person,  as  the  next  friend  of  the  infant.    But  a 

marriage  shall  not  be  annulled,  at  the  stdt  of  a  party  who 
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was  of  the  age  of  legal  consent  when  it  was  contracted,  or 
where  it  appears  that  the  parties,  for  any  time  after  they 
attained  that  age,  freely  cohabited  as  husband  and  wife. 


§  1745.  An  action  to  annul  a  marriage^  upon  the  ground  J^^^*" 
that  the  former  husband    or  wife  of  one  of    the    par-J^«^^d 
ties  was  Kving,  the    former   marriage    being    in    force,  J^]" 
may  be  maintained  by  either  of  the  parties,  during  the  life- 
time of  the  other;   or  by  the  former  husband  or  wife. 
Where  it  appears,  and  the  judgment  determines,  that  the 
subsequent  marriage  was  contracted  in  good  faith,  and  with 
the  full  belief  of  the  parties  that  the  former  husband  or 
wife  was  dead,  the  issue  of  the  marriage,  bom  or  begotten 
before  the  final  judgment^  are  entitled  to  succeed,  in  the 
same  manner  as  legitimate  children,  to  the  real  and  per- 
sonal property  of  the  parent,  who,  at  the  time  of  the  mar- 
riage, was  competent  to  contract;  and  the  issue  so  (mtitled 
must  be  specified  in  the  judgment. 


where 


§  1746.  An  action  to  annul  a  marriage,  on  the  ground  la.; 
that  one  of  the  parties  thereto  was  an  idiot,  may  be  main*  partj 
tained,  at  any  time  during  the  life-time  of  either  party,  by  "'^' 
any  relative  of  the  idiot,  who  has  an  interest  to  avoid  the 
marriage. 


§  1747.  An  action  to  annul  a  marriage,  on  the  ground  la.; 
that  one  of  the  parties  thereto  was  a  lunatic,  may  be  main-  ^^%^ 
tidned,  at  any  time  during  the  continuance  of  tiie  lunacy,  *  ^**'^*^®- 
or,  after  the  death  of  the  Itmatic  in  that  condition,  and  dur- 
ing the  life  of  the  other  party  to  the  marriage,  by  any  rela- 
tive of  the  lunatic,  who  has  an  interest  to  avoid  the  mar- 
riage.     Such  an  action  may  also  be  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  mind ;  but, 
in  that  case,  the  marriage  shall  not  be  annulled,  if  it  appears 
that  the  parties  freely  cohabited  as  husband  and  wife,  after 
the  lunatic  was  restored  to  a  sound  mind. 
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Action  by      §  1748.  Where  no  relative  of  the  idiot  or  lunatic  brings 
n«t        an  action  to  annul  the  marriage,  as  prescribed  in  either  of 
idiot  or     the  last  two  sections,  the  court  may  allow  an  action  for 
lunatic,     ^j^^^  puFDOse  to  be  maintained,  at  any  time  during  the  life- 
time of  both  the  parties  to  the  marriage,  by  any  person  as 
the  next  friend  of  the  idiot  or  lunatic.     But  this  section 
does  not  apply,  where  the  marriage  might  have  been  annulled, 
at  the  suit  of  the  lunatic,  as  prescribed  in  the  last  section. 

Issue;  §  1749.  A  child  of  a  marriage,  which  is  annulled  on  the 

rntltied    ground  of  the  idiocy  or  lunacy  of  one  of  its  parents,  is 
oee*d,%to.  3®<^^ii®d,  for  all  purposcs,  the  legitimate  child  of  the  parent 
who  is  of  sound  mind. 


Aowonon  g  1750.  An  action  to  annul  a  marriage,  on  the  ground 
ground  of  that  the  consent  of  one  of  the  parties  thereto  was  obtained 
fraud,  by  force,  duress,  or  fraud,  may  be  maintained,  at  any  time, 
***•  by  the  party  whose  consent  was  so  obtained.     Such  an 

action  may  also  be  maintained,  during  the  life-time  of  the 
other  party,  by  the  parent  or  the  guardian  of  the  person  of 
the  party,  whose  consent  was  so  obtained,  or  by  any  relative 
of  that  party,  who  has  an  interest  to  avoid  the  marriage. 
But  a  marriage  shaU  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  anv  time  before  the 
commencement  of  the  action,  the  parties  thereto  volun- 
tarily cohabited  as  husband  and  wife ;  or  on  the  ground  of 
fraud,  if  it  appears  that,  at  any  time  before  the  commence- 
ment thereof,  the  parties  voluntarily  cohabited  as  husband 
and  wife,  with  a  full  knowledge  of  the  facts  constituting  the 
fraud. 


Custody,       §  1751.  The  court  must,  upon   the  application  of  the 
SToe^eto.,  plaintiff,  award  the  custody  of  the  children  of  a  marriage, 
of  BuohtL  ^^i^^  is  annulled  on  the  ground  of  force,  duress,  or  fraud, 
marriage,  to  the  iunocent  parent,  unless  it  appears  that  the  latter  is 
unfit,  for  any  reason,  to  have  the  custody  of  one  or  more  of 
the  children,  in  which  case  the  court  must  give  such  direc- 
tions relating  thereto,  as  the  interests  of  the  child  or  child- 
ren require.     The  judgment  may  make  provision  for  the 
education  and  maintenance  of  the  children,  out  of  the  prop- 
erty of  the  guilty  parent. 
84 


OHAP.  XV.]  MATMMONIAL  AOTIONS.  §§  1762-1755. 


ART.  1. 


§  1762.  An  action  to  annul  a  marriage,  on  the  ground  Action  oa 


the 


that  one  of  the  parties  was  physically  incapable  of  enter-  ground  of 
ing  into  the  marriage  state,  may  be  maintained  only  by  the  SiMpaoi- 
injured  party,  against  the  party  whose  incapacity  is  alleged. 
Such  an  action  must  be  commenced,  before  two  years  have 
expired  since  the  marriage. 

§  1753.  In  an  action  brought  as  prescribed  in  this  article,  ^^JJ^. 
a  final  judgment,  annulling  the  marriage,  shall  not  be  ren-  ^J^^^^^ 
dered  by  default,  for  want  of  an  appearance  or  pleading,  or  ^  JJ^^ 
upon  the  trial  of  an  issue,  without  proof  of  the  facts,  upon  naarriage. 
which  the  allegation  of  nullity  is  founded.     And  the  dec- 
laration or  confession  of  either  party  to  the  marriage  is  not 
alone  sufficient  as  proof ;  but  other  satisfactory  evidence  of 
the  facts  must  be  produced.     In  such   an   action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  in- 
capacity of  one  of  the  parties  thereto,  the  court  must,  upon 
the  application  of  either  of  the   parties,   make  an  order 
directing  the  trial,  by  a  jury,  of  all  the  issues  of  fact ;  or 
it  may,  of  its  own  motion,  make  an  order  directing  the  trial, 
by  a  jury,  of  one  or  more  issues  of  fact ;  for  which  purpose, 
the  questions  to  be  tried  must  be  prepared  and  settled,  as 
prescribed  in  section  970  of  this  act 

§  1754.  A  final  judgment,  annulling  a  marriage,  rendered  jud^- 
during  the  life-time  of  both  the  parties,  is  conclusive  evi-  ^nulling 


dance  of  the  invaUdity  of  the  marriage,  in  every  court,  of  ^^^ 
record  or  not  of  record,  in  any  action  or  special  proceed-  oon^ 
ing,  civil  or  criminal.    Such  a  judgment,  rendered  after  the 
death  of  either  party  to  the  marriage,  is  conclusive  only  as 
against  the  parties  to  the  action,  and  those  claiming  under 
them. 


§  1 755.  An  order,  allowing  a  person  to  maintain  an  action,  Hownozt 
as  the  next  friend  of  an  infant,  as  prescribed  in  section  infant, 
1744  of  this  act,  or  as  the  next  fi-iend  of  an  idiot  or  luna-  eto., 
tic,  as  prescribed  in  section  1748  of  this  act,  may  be  granted 
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htlsi. 

tosoe, 
eto. 


by  the  court,  in  its  discretion,  without  notice,  or  upon 
notice  to  such  persons  and  in  such  a  manner,  as  it  deems 
proper.  A  motion  to  vacate  such  an  order  must  be  made 
at  a  term  held  by  the  judge  who  granted  it,  unless  he  is 
dead,  out  of  office,  or  unable  to  hear  it  by  reason  of  sickness 
or  otherwise ;  or  unless  he  expressly  directs  it  to  be  heard 
at  a  term  held  by  another  judge.  But  where  such  an  order 
has  been  granted,  the  court,  to  which  application  for  final 
judgment  is  made,  may  dismiss  the  complaint,  if  justice  so 
requires,  although,  in  a  like  case,  the  party  to  the  marriage, 
if  plaintiff,  would  be  entitled  to  judgment. 


In  whit 


ftotion 
mar  be 
Doaln- 
tained. 


ARTICLE  SECOND. 

Action  fob  a  Ditorgb. 

Sao.  17S6.  In  what  cases  action  ma)r  be  maintained. 

1757.  Answer;  mode  of  trial ;  judgment  by  defiialt. 

1758.  When  divorce  denied,  although  adultery  proyed. 

1759.  Begulatlons  when  action  brought  by  wife. 

1760.  Id.;  when  action  brought  by  husband. 

1761.  Marriage  after  diyorce  for  adnltery. 

§  1756.  In  either  of  the  following  cases,  a  husband  or  a 
wife  may  maintain  an  action,  against  the  other  party  to  the 
marriage,  to  procure  a  judgment,  divorcing  the  parties  and 
dissolving  the  marriage,  by  reason  of  the  defendant's 
adultery: 

1.  Where  both  parties  were  residents  of  the  State,  when 
the  offence  was  committed. 

2.  Where  the  parties  were  married  within  the  State. 

8.  Where  the  plaintiff  was  a  resident  of  the  State,  when 
the  offence  was  committed,  and  is  a  resident  thereof,  when 
the  action  is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,, 
and  the  injured  party,  .when  the  action  is  commenced,  is  a 
resident  of  the  State. 


mods  of 
Mid; 


§  1767.  The  answer  of  the  defendant  may  be  made, 

without  verifying  it,  notwithstanding  the  verification  ol 
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the  complaint.  If  the  answer  puts  in  is9ue  the  allegation  ju^g- 
of  adultery,  the  court  must,  upon  the  application  of  either  dSauitf 
party,  or  it  may,  of  its  own  motion,  make  an  order  direct- 
ing the  trial,  by  a  jury,  of  that  issue ;  for  which  purpose, 
the  questions  to  be  tried  must  be  prepared  and  settled,  as 
prescribed  in  section  970  of  this  act.  If  the  answer  does 
not  put  in  issue  the  allegation  of  adultery,  or  if  the  defend- 
ant makes  default  in  appearing  or  pleading,  the  plaintijff, 
before  he  is  entitled  to  judgment,  must  nevertheless  satis- 
factorily prove  the  material  allegations  of  his  complaint, 
and  also,  by  his  own  testimony  or  otherwise,  that  there  is  no 
judgment  or  decree,  in  any  court  of  the  State  of  competent 
jurisdiction,  against  him  in  favor  of  the  defendant  for  a 
divorce  upon  the  ground  of  adultery. 

§  1758.  In  either  of  the  following  cases,  the  plaintiff  is  When 
not  entitled  to  a  divorce,  although  the  adulteiy  is  established :  denied, 

1.  Where  the  offence  was  committed  by  the  procurement  aduiteiy 

Droved  • 

or  with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the 
plaintiff.  The  forgiveness  may  be  proved,  either  affirma- 
tively, or  by  the  voluntary  cohabitation  of  the  parties,  with 
the  knowledge  of  the  fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no 
voluntaiy  cohabitation  of  the  parties,  but  the  action  was 
not  commenced  within  five  years  after  the  discovery,  by 
the  plaintiff,  of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adtlltery, 
under  such  circumstances,  that  the  defendant  would  have 
been  entitled,  if  innocent,  to  a  divorce. 


§  1759,  Where  the  action  is  brought  by  the  wif^  theReguift^ 
following  regulations  apply  to  the  proceedings :  when 

1.  The  legitimacy  of  any  child  of  the  marriag;e,  bom  or  ttj 
begotten  before  the  commencement  of  the  action,  is  not 
affected  by  the  judgment  dissolving  the  marriage. 

2.  The  court  may,  in  the  final  judgment  dissolving  the 

marriage,  require  the  defendant  to  provide  suitably  for 
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the  education  and  maintenance  of  the  children  of  the  mar- 
riage, and  for  the  support  of  the  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective 
parties. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plaintiff  is  the  owner  of  any  real  property ; 
or  has,  in  her  possession,  or  tmder  her  control,  any  personal 
property,  or  thing  in  action,  which  was  left  with  her  by  the 
defendant,  or  acquired  by  her  own  industry,  or  given  to 
her  by  bequest  or  otherwise ;  or  if  she  is  or  may  thereaftei 
become  entitled  to  any  property,  by  the  decease  of  a  rela 
tive  intestate ;  the  defendant  shall  not  have  any  interest 
therein,  absolute  or  contingent,  before  or  after  her  death. 

4.  Where  final  judgment  is  rendered,  dissolving  the  mar- 
riage, the  plaintiff's  inchoate  right  of  dower,  in  any  real 
property,  of  which  the  defendant  then  is  or  was  thereto- 
fore seized,  is  not  affected  by  the  judgment. 

Id.;  when      §  1760.  Where  the  action  is  brought  by  the  husband,  the 
brought    following  regulations  apply  to  the  proceedings : 
baud.  1.  The  legitimacy  of  a  chUd,  bom  or  begotten  before 

the  commission  of  the  offence  charged,  is  not  affected  by  a 
judgment  dissolving  the  marriage ;  but  the  legitimacy  of 
any  other  child  of  the  wife  may  be  determined,  as  one  of 
the  issues  in  the  action.  In  the  absence  of  proof  to  the 
contrary,  the  legitimacy  of  all  the  children,  begotten  before 
the  commencement  of  the  action,  must  be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair, 
or  otherwise  affect,  the  plaiattff's  rights  and  interests,  in 
and  to  any  real  or  personal  property,  which  the  defendant 
owns  or  possesses,  when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage, 
the  defendant  is  not  entitled  to  dower  in  any  of  the  plain- 
tiff's  real  property,  or  to  a  distributive  share  in  his  personal 
property. 

XtwSC       §  1^61.  Where  a  marriage  is  dissolved,  as  prescribed  in 
SSteiy'  *^^  article,  the  plaintiff  may  marry  again,  during  the  lif e- 
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ART.  t. 

time  of  the  defendant ;  but  a  def endant,  adjudged  to  be 
guilty  of  adulteiy,  shall  not  marry  again,  until  the  death 
of  the  plaintiff.  But  this  section  does  not  prevent  the 
remarriage  of  the  parties  to  the  action. 


ABTIOIiB  THIBD. 

Action  for  a  Sbpabation. 

Baa  1763.  For  what  causes  action  may  be  maintained. 

1763.  Id.;  in  what  cases. 

1764.  Reqaisites  of  complaint. 

1765.  Defendant  may  set  up  plaintiff's  miscondnct. 

1766.  Support,  maintenance,  etc.,  of  wife  and  children. 

1767.  Judgment  for  separation  majr  be  reyoked. 

§  1762.  In  either  of  the  cases  specified  in  the  next  section,  For  wiiai 
an  action  may  be  maintained,  by  a  husband  or  wife,  against  action 
the  other  party  to  the  marriage,  to  procure  a  judgment,  sep-  ma^ 
arating  the  parties  from  bed  and  board,  forever,  or  for  a 
limited  time,  for  either  of  the  following  causes : 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by 
the  defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards 
the  plaintiff,  as  may  render  it  unsafe  and  improper  for  the 
former  to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of 
the  defendant  to  provide  for  her. 


§  1763.  Such  an  action  may  be  maintained,  in  either  of  id.;  ia 
the  following  cases : 

1.  Where  both  parties  are  residents  of  the  State,  when 
the  action  is  commenced. 

3.  Where  the  parties  were  married  within  the  State,  and 
the  plaintiff  is  a  resident  thereof,  when  the  action  is  com- 
menced. 
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3.  Where  the  parties^  having  been  mBiried  without  the 
Statei  have  become  residents  of  the  State,  and  have  con- 
tinued to  be  residents  thereof  at  least  one  year ;  and  the 
plaintiff  is  such  a  resident^  when  the  actio^  is  commenced. 


Reqai-         §  1764.  The  complaint  in  such  an  action  must  specify 
oom-^     particularly  the  nature  and  circumstances  of  the  defendant's 
^^^^     misconduct,  and  must  set  forth  the  time  and  place  of  each 
act  complained  of,  with  reasonable  certainty. 


Defend-  §  1765.  The  defendant  may  set  up,  in  justification,  the 
Bet  up  ^  misconduct  of  the  plaintiff;  and  if  that  defence  is  established 
rnisoon-   to  the  Satisfaction  of  the  court,  the  defendant  is  entitled  to 

duot.  •     1  . 

judgment 


children. 


Support,  §  1766.  Where  the  action  is  brought  by  the  wife,  the  court 
tenanoe,  may,  in  the  final  judgment  of  separation,  ^ve  such  direc- 
wife  and  tious,  as  the  nature  and  circumstances  of  the  case  require. 
In  particular,  it  may  compel  the  defendant  to  provide  suita- 
bly for  the  education  and  maintenance  of  the  children  of 
the  marriage,  and  for  the  support  of  the  plaintiff,  as  justice 
requires,  having  regard  to  the  circumstances  of  the  respective 
parties.  And  the  court  may,  in  such  an  action,  render  a 
judgment,  compelling  the  defendant  to  make  the  provision 
specified  in  this  section,  where,  under  the  circumstances  of  the 
case,  such  a  judgment  is  proper,  without  rendering  a  judg- 
ment  of  separation. 


jodK-  §  1767.  Upon  the  joint  application  of  the  parties,  accom- 

Mp^rJ**^  panied  with  satisfactory  evidence  of  their  reconciliation,  a 
'^J^  judgment  for  a  separation,  forever,  or  for  a  Umited  period, 
'^^     '  rendered  as  prescribed  in  this  article,  may  be  revoked,  at 
any  time,  by  the  court  which  rendered  it,  subject  to  such 
regulations  and  restrictions  as  the  court  thinks  fit  to  impose 
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ARTICLE  FOURTH. 

FaonmasB  afrjoablb  to  Two  ob  korb  of  thx  Aonoiro  Bpaaswrno  nr  Tum 

TiTLB. 

Bbo.  1768.  Maniod  wouuui  deemed  a  resldeBt  in  oertaiii  eaaee. 

1769.  Alimony ;  expenseB  of  action ;  and  ooets ;  how  awarded. 

1770.  What  \b  deemed  a  counterclaim* 

1771.  Coort  to  give  directlona  ad  to  cnstody.  etc.,  of  children. 

1772.  Support,  maintenancei  etc.,  of  wife  and  children.     Sequestration. 

1773.  Id.;  when  enforced  by  punishment  for  contempt. 

1774.  Regulations  respecting  judgment  by  default. 

§  1768.  If  a  married  woman  dwells  within  the  State^  when  Married 
she  commences  an  action  ac^ainst  her  husband,  as  prescribed  deemed  a 

•  1  i»ii  •!  "••If  •  t  resident 

m  either  of  the  last  two  articles,  she  is  deemed  a  resident  in  certain 
thereoi^  although  her  husband  resides  elsewhere. 


§  1769.  Where  an  action  is  brought,  as  prescribed  in  either  Alimony 
of  the  last  two  articles,  the  court  may,  in  its  discretion,  of  action; 

and  ooste  * 

during  the  pendency  thereof,  from  time  to  time,  make  and  how 
modify  an  order  or  orders,  requiring  the  husband  to  pay 
any  sum  or  sums  of  money,  necessary  to  enable  the  wife  to 
carry  on  or  defend  the  action,  or  to  provide  suitably  for  the 
education  and  maintenance  of  the  children  of  the  marriage, 
or  for  the  support  of  the  wife,  having  regard  to  the  circum- 
stances of  the  respective  parties.  The  final  judgment  in 
such  an  action  may  award  costs,  in  favor  of  or  against  either 
party,  and  an  execution  may  be  issued  for  the  collection 
thereof,  as  in  an  ordinary  case ;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs 
to  be  paid  out  of  any  property  sequestered,  or  otherwise 
m  the  power  of  the  court. 


§  1770.  Where  an  action  is  brought  by  either  husband  what  is 
or  wife,  as  prescribed  in  either  of  the  last  two  articles,  a  counter- 
cause  of  action,  against  the  plaintiff  and  in  favor  of  the  ^^^' 
defendant,  arising  under  the  same  article,  may  be  interposed, 
in  connection  with  a  denial  of  the  material  allegations  of  the 

complaint,  as  a  counterclaim. 
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o^urt  to       §  1771.  Where  an  action  is  brought  by  either  hnsband 
reotiona    OT  wif  e,  as  prescribed  in  either  of  the  last  two  articles,  the 
todj^oto.,  court  must,  except  as  otherwise  expressly  prescribed  in 
drea.       thosc  articles,  give,  either  in  the  final  judgment,  or  by  one 
or  more  orders,  made  from  time  to  time,  before  final  judg- 
ment, such  directions,  as  justice  requires,  between  the  par^ 
ties,  for  the  custody,  care,  and   education  of  any  of  the 
children  of  the  marriage.    Where  th%  action  was  brought, 
as  prescribed  in  article  third  of  this  title,  the  court  may, 
by  order,  at  any  time  after  final  judgment,  annul,  vary,  or 
modify  such  a  direction. 


sapport,  §  1772.  Where  a  judgment  rendered,  or  an  order  made, 
*?  wife^'*  as  prescribed  in  this  article,  or  in  either  of  the  last  two 
"hudren.  *^^^^^'  requires  a  husband  to  provide  for  the  education  or 
sequcB-  maintenance  of  any  of  the  children  of  a  marriage,  or  for  the 
support  of  his  wife,  the  court  may,  in  its  discretion,  also 
direct  him  to  give  reasonable  security,  in  such  a  manner,  and 
within  such  a  time,  as  it  thinks  proper,  for  the  payment,  from 
time  to  time,  of  the  sums  of  money  required  for  that  pur- 
pose. If  he  fails  to  give  the  security,  or  to  make  any  pay- 
ment required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor ;  or  to 
pay  any  sum  of  money  which  he  is  required  to  pay  by  an 
order,  made  as  prescribed  in  section  1769  of  this  act;  the 
court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may  ap- 
point a  receiver  thereof.  The  rents  and  profits,  and  other 
property,  so  sequestered,  may  be,  from  time  to  time,  applied, 
under  the  direction  of  the  court,  to  the  payment  of  any  of  the 
sums  of  money  specified  in  this  section,  as  justice  requires. 


M. ;  §  1773.  Where  the  husband  makes  default  in  paying  any 

enforoed  sum  of  moucy  Specified  in  the  last  section,  as  required  by 
lament   the  jud^i^mcut  or  order  directing  the  payment  thereof ;  and 
lempt.     it  appears  presumptively,  to  the  satisfaction  of  the  court, 
that  payment  cannot  be  enforced  by  means  of  the  proceed- 
ings prescribed  in  the  last  section,  or  by  resorting  to  the 
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ity,  if  any,  given  as  therein  prescribed,  the  court  may, 
its  discretion,  make  an  order  requiring  the  husband  to 
ow  cause  before  it,  at  a  time  and  place  therein  specified, 
liy  he  should  not  be  punished  for  his  failure  to  make  the 
.yment;   and  thereupon  proceedings  must  be  taken  to 
ish  him,  as  prescribed  in  title  third  of  chapter  seven- 
inth  of  this  act.     Such  an  order  to  show  cause  may  also 
made,  without  any  previous  sequestration,  or  direction 
give  security,  where  the  court  is  satisfied  that  they 
would  be  ineffectual. 


§  1774.  In  an  action  brought  as  prescribed  in  this  title,  Begoiiip 
a  £nal  judgement  shall  not  be  rendered  in  favor  of  the  plain-  speoting 
tifE,  upon  the  defendant's  default  in  appearing  or  pleading,  byle- 
imless  either  the  summons  and  a  copy  of  the  complaint 
were  personally  served  upon  the  defendant ;  or  the  copy  of 
the  siummons  delivered  to  the  defendant,  upon  personal  ser- 
vice of  the  summons,  or  delivered  to  him  without  the 
State,  or  published,  pursuant  to  an  order  for  that  purpose, 
obtained  as  prescribed  in  chapter  fifth  of  this  act,  con- 
tains the  following  words,  or  words  to  the  Bame  effect, 
legibly  written  or  printed  upon  the  face  thereof,  to  wit : 
"  Action  to  annul  a  marriage  ";  "  Action  for  a  divorce  ";  or 
"Action  for  a  separation";  according  to  the  article  of  this  title, 
under  which  the  action  is  brought.  Where  the  summons 
is  personally  served,  but  a  copy  of  the  complaint  is  not  served 
therewith ;  or  where  a  copy  of  the  summons  and  a  copy  of  the 
complaint  are  delivered  to  the  defendant  without  the  State, 
the  certificate  or  affidavit  proving  service,  must  affirmatively 
state,  in  the  body  thereof,  that  such  an  inscription,  setting 
forth  a  copy  thereof,  was  so  written  or  printed  upon  the 
face  of  the  copy  of  the  summons  delivered  to  the  defend- 

tat 
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TITLE  U* 

AeUons  reloMng  to  a  corporoMoTi. 

ksmciM  1.  Aetfon  hy  a  corporation,  and  action  against  a  corporation,  to  reoorex 
daniigcs  or  property, 

2.  Judicial  Bupervision  of  a  corporation,  and  of  the  ofllcem  and  memben 
thereol 

8.  Actions  to  procore  the  diiaolntlon  of  a  corporation,  and  aetioiui  to  en- 
force the  individual  Uabilitj  of  the  officers  or  membexa  of  a  corpo- 
ration, with  or  without  a  dissolution  thereof. 

4.  Action  by  the  people  to  annul  a  corporation. 

0.  ProTiaionB  applicable  to  two  or  more  of  the  actions  spedfled  in  this 
title. 


ABTIOIiE  FIRST. 

AonOX  Bf  A  COBFOBATIOOBT,  AKD  AOTHNf  A^AISST  A  COBPOKATiaV,  TO  BSOOTXB 

Daxagbs  OB  Phofkbtt. 

8io.  1776.  Oomplaint  in  actions  bj  or  against  oorporations. 

1776.  When  proof  of  corporate  existence  unneoessazy. 

1777.  Misnomer,  when  waived. 

1778.  Action  against  a  corporation  upon  a  note,  eta 

1779.  When  foreign  corporation  may  sue. 

1780.  When  foreign  corporation  may  be  sued. 

Com-  §  1775.  In  an  action  bronglit  by  or  against  a  corporation, 

actions  by  the  complaint  must  aver  that  the  plaintiff  or  the  defendant, 
pp^mr  *  as  the  case  may  be,  is  a  corporation ;  must  state  whether  it 
is  a  domestic  corporation  or  a  foreign  corporation ;  and,  if 
the  latter,  the  state,  country,  or  government,  by  or  imder 
whose  laws  it  was  created.  But  the  plauitiflE  need  not  set 
forth,  or  specially  refer  to,  any  act  or  proceeding,  by  or 
under  which  the  corporation  was  created; 


Uons 


When  §  1 776.  In  an  action,  brought  by  or  against  a  corporation, 

oorponte  the  plaintiff  need  not  prove,  upon  the  trial,  the  existence  of 
mineceS?  the  Corporation,  unless  the  answer  is  verified,  and  contains 
^^'       an  affirmative  aUegation  that  the  plaintiff,  or  the  defendant 
„  the  0.S,  m.y  K  i,  not  .  eoTK,r.tion. 
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§.  1777.  Jn  an  action  or  special  proceedings  brought  by  or  Misn^ 
against  a  corporatioQ,  the  defendant  is  deemed  to  have  when 
waived  any  mistake  in  the  statement  of  the  corporate  name,  ^ 
unless  the  misnomer  is  pleaded  in  the  answer,  or  other 
pleading  in  the  defendant's  behalf. 


§  1778.  In  an  action  against  a  foreign  or  domestic  cor-  Aotion 
poration,  to  recover  damages  for  the  non-payment  of  aoc^nr* 
promissory  note,  or  other  evidence  of  debt,  for  the  absolute  a  not©, 
Uy^tlt^n^,  npoa  d«»ad.or  at  .  ^^^e^ 
an  order,  extending  the  time  to  answer  or  demur,  shall  not 
be  granted,  except  by  the  court,  upon  notice  to  the  plaintiffs 
attorney.    In  such  an  action,  unless  the  defendant  serves, 
with  a  copy  of  his  answer  or  demurrer,  a  copy  of  an  order 
of  a  judge,  directing  that  the  issues  presented  by  the  plead- 
ings be  tried,  the  plaintiff  may  take  judgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  days  after 
service  of  a  copy  of  the  complaint,  either  personally  with 
the  summons,  or  upon  the  defendant's  attorney,  pursuant 
to  his  demand  therefor ;  or,  if  the  service  of  the  summons 
was  otherwise  than  personal,  at  the  expiration  of  twenty 
days  after  the  service  is  complete. 


§  1779.  An  action  may  be  maintained  by  a  foreign  cor-  when 
poration,  in  like  manner,  and  subject  to  the  same  regula-  corpora- 
tions, as  where  the  action  is  brought  by  a  domestic  cor-  ine. 
poration,  except  as  otherwise  specially  prescribed  by  law. 
But    a    foreign    corporation   cannot   maintain  an  action, 
founded  upon  an  act,  or  upon  a  liability  or  obligation,  ex- 
press or  implied,  arising  out  of,  or  made  and  entered  into 
in  consideration  of,  an  act,  which  the  laws  of  the  State  f or^ 
bid  a  corporation  or  association  of  individuals  to  do,  with- 
out express  authority  of  law.    This  section  does  not  affect 
the  validity  of  a  meeting  of  the  stockholders  or  directors 
of  a  foreign  corporation,  held  within  the  State,  where  such  a 
meeting  is  authorized  by  the  laws  of  the  state,  country,  or 
government,  by  or  tmder  which  the  corporation  is  created ; 
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or  of  an  act,  done  at  such  a  meetings  which  is  not  in  conflict 
with  the  same  laws,  or  the  laws  of  the  Stata 


When  §  1780.  An  action  against  a  foreign  corporation  may  be 

corpora,   maintained  by  a  resident  of  the  State,  or  by  a  domestic  cor- 

besned.    poKttion,  for  any  cause  of  action.     An  action  against  a 

foreign  corporation  may  be  maintained  by  another  foreign 

corporation,  or  by  a  non-resident,  in  one  of  the  f  oUowing 

cases  only  : 

1.  Where  the  action  is  brought  to  recover  damages  for 
the  breach  of  a  contract,  made  within  the  State,  or  relating 
to  property  situated  within  the  State,  at  the  time  of  the 
making  thereol 

2.  Where  it  is  brought  to  recover  real  property  situated 
within  the  State,  or  a  chattel,  which  is  replevied  within  the 
State. 

3.  Where  the  cause  of  action  arose  within  the  State,  ex- 
cept where  the  object  of  the  action  is  to  affect  the  title  to 
real  property  situated  without  the  State. 


ARTICLE  SECOND. 

Judicial  Sufervibiok  of  a  Ck)KPORATiON,  and  of  thb  Offiobbb  Aino  Mmr- 

BEH8  THSRBOF. 

Sao.  1781.  Action  against  directors,  etc.,  of  a  corporation,  for  misoondiict. 
1782.  Bj  whom  action  to  be  brought. 
1788.  This  article,  how  constraed. 

Action  §  1781.  An  action  may  be  maintained  against  one  or 
d^tors,  more  trustees,  directors,  managers,  or  other  officers  of  a  cor- 
oorpora?  poratiou,  to  procure  a  judgment  for  the  following  purposes, 
misoonf   or  SO  much  thereof  as  the  case  requires : 

1.  Compelling  the  defendants  to  account  for  their  official 
conduct,  in  the  management  and  disposition  of  the  funds 
and  property,  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they 
represent,  or  to  its  creditors,  any  money,  and  the  value  of 
any  property,  which  they  have  acquired  to  themselves,  or 
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transferred  to  others,  or  lost,  or  wasted,  by  a  violation  of 
their  duties. 

3.  Suspending  a  defendant  from  exercising  his  office, 
w^here  it  appears  that  he  has  abused  his  trost 

4.  Kemoving  a  defendant  from  his  office,  upon  proof  or 
conviction  of  misconduct,  and  directing  a  new  election  to 
be  held  by  the  body  or  board,  duly  authorized  to  hold  the 
same,  in  order  to  supply  the  vacancy  created  by  the  re- 
moval ;  or,  where  there  is  no  such  body  or  board,  or  where 
aU  the  members  thereof  are  removed,  directing  the  removal 
to  be  reported  to  the  governor,  who  may,  with  the  advice 
and  consent  of  the  senate,  fill  the  vacandea 

5.  Setting  aside  an  alienation  of  property,  made  by  one 
or  more  trustees,  directors,  managers,  or  other  officers  of  a 
corporation,  contrary  to  a  provision  of  kw,  or  for  a  pui> 
pose  foreign  to  the  lawful  business  and  objects  of  the  cor- 
poration, where  the  alienee  knew  the  purpose  of  the  aliena- 
tion. 

6.  Kestraining  and  preventing  such  an  alienation,  where 
it  is  threatened,  or  where  there  is  good  reason  to  apprehend 
that  it  will  be  made. 


§  1782.  An  action  may  be  brought,  as  prescribed  in  the  9srwhooi 
last  section,  by  the  attorney-general  in  behalf  of  the  people  to  be 
of  the  State ;  or,  except  where  the  action  is  brought  for  the 
purpose  specified  in  subdivision  third  or  fourth  of  that 
section,  by  a  creditor  of  the  corporation,  or  by  a  trustee, 
director,  manager,  or  other  officer  of  the  corporation,  having 
a  general  superintendence  of  its  concerns. 


§  1788.  This  article  does  not  divest  or  impair  any  visita-  This 

tonal  power  over  a  corporation,  which  is  vested  by  statute  how  con- 

in  a  corporate  body,  or  a  public  offixser. 

[13]  »7 


§g  1784-1785.  ACTIONS  BELATINGh  [ohap.  xt. 


xniMx 


ARTICLE  THIRD. 

AonOKS  TO  FBOCUBB  THB  DlSSOLimON  OF  A  OOBPO&iLTIOir,  ASD  ACTIOHS  10 
KHFOBOB  THB  INDIVIDUAL  IiIABIIiITT  OF  THE  OfFICSBS  OB  MSKBEBS  OF  ▲ 
COBFOBATION,  WITH  OB  WITHOUT  A  DlBSOLUTIOK  THBBBOF. 

8bo.  1784.  Action  bj  jadgment  creditor  for  seqnefltration,  etc. 

1785.  Action  to  dissolve  a  corporation. 

1786.  Id.;  by  whom  to  be  brought. 

1787.  Temporary  injunction. 

1788.  Receiver  may  be  appointed.     Permanent  and  temporary  receiver 

Powers,  eto.,  of  temporary  receiver. 
1780.  Additional  powers  and   duties  may  be  conferred  upon  temporary 
receiver. 

1790.  Making  stockholders,  etc.,  parties. 

1791.  When  separate  action  may  be  brought  against  them. 

1792.  Proceedings  in  either  action. 

1798.  Judgment ;  property  of  corporation  to  be  distributed. 
1794.  Id.;  stock  sulMcriptions  to  be  recovered. 
1796.  Id.;  as  to  liabilities  of  directors  and  stockholders. 
1796.  E£fect  of  this  article  limited. 


Action  by  §  1784.  Where  final  judgment  for  a  sum  of  money  has 
creditor  been  rendered  against  a  corj)oration  created  by  or  under  the 
Bcquea-     laws  of  the  State,  and  an  execution,  issued  thereupon  to 

t  ration,        ,t_         i        »n»       ^      ^  ^  1  • 

etc.  the  sheriff  of  the  county,  where  the  corporation  transacts 

its  general  business,  or  where  its  principal  office  is  located, 
has  been  returned  wholly  or  partly  unsatisfied,  the  judg- 
ment creditor  may  maintain  an  action  to  procure  a  judgment, 
sequestrating  the  property  of  the  corporation,  and  pro\'id- 
ing  for  a  distribution  thereof,  as  prescribed  in  section  1793 
of  this  act. 


Action  to       §  1786.  In  either  of   the  following  cases,  an  action  to 

dissol 
corpo 
ti^D. 


cor^ra-  *  procure  a  judgment,  dissolving  a  corporation,  created  by  or 


under  the  laws  of  the  State,  and  forfeiting  its  corporate 
rights,  privileges,  and  franchises,  may  be  maintained,  as 
prescribed  in  the  next  section : 

1.  Where  the  corporation  has  remained  insolvent  for  at 
least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year, 
to  pay  and  discharge  its  notes  or  other  evidences  of  debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawful  busi- 
ness for  at  least  one  year, 
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4.  If  it  has  banking  powers,  or  power  to  make  loans  on 
pledges  or  deposits,  or  to  make  insurances,  where  it  becomes 
insolvent  or  nnable  to  pay  its  debts,  or  has  violated  any 
provision  of  the  act,  by  or  nnder  which  it  was  incorpo- 
rated, or  of  any  other  act  binding  upon  it 


§  1786.  An  action,  specified  in  the  last  section,  may  be  J^^^y 
maintained  by  the  attorney-general,  in  the  name  and  in  ^^^^ 
behalf  of  the  people ;  or,  where  the  defendant  is  a  banking, 
insurance,  or  manufacturing  corporation,  by  a  creditor  or 
stockholder  thereof. 

§  1787.  In  an  action,  brought  as  prescribed  in  this  arti-  ^™"  ^^^ 
cle,  the  court  may,  upon  proof  of  the  facts  authorizing  the  Ji^nowon- 
action  to  be  maintained,  grant  an  injunction  order,  restrain- 
ing the  corporation,  and  its  trustees,  directors,  managers, 
and  other  oflBicers,  from  collecting  or  receiving  any  debt 
or  demand,  and  from  paying  out,  or  in  any  way  transfer- 
ring or  delivering,  to  any  person,  any  money,  property,  or 
effects  of  the  corporation,  during  the  pendency  of  the 
action ;  except  by  express  permission  of  the  court.  Where 
the  action  is  brought  to  procure  the  dissolution  of  the  cor- 
poration, the  injunction  may  also  restrain  Hke  corporation, 
and  its  trustees,  directors,  manners,  and  other  officers,  from 
exercising  any  of  ite  coi;porat?  rights,  privileges,  2  fmn- 
chises,  during  the  pendency  of  the  action ;  except  by  ex- 
press permission  of  the  court  The  provisions  •f  title  second 
of  chapter  seventh  of  this  act,  relating  to  the  granting, 
vacating,  or  modifying  of  an  injunction  order,  apply  to  an 
injunction  order,  granted  as  prescribed  in  this  section ; 
except  that  it  can  be  granted  only  by  the  court 


§  1788.  In  such  an  action,  the  court  may  also,  at  any  Receive* 
stage  thereo:^  appoint  one  or  more  receivers  of  the  property  ?gp<>^*- 
of  tha  corporation.    A  rei5eiver,  so  appointed  before  final  Penmi- 

,  .  neut  and 

judgment,  is  a  temporary  receiver,  until  final  judgment  is  tom- 
entered.     A  temporary  receiver  has  power  to  collect  and  reoeiTer. 
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Powers,  receive  the  debts,  demands,  and  other  property  of  the  cor- 
uml'^'  poration ;  to  preserve  the  property,  and  the  proceeds  of  the 
reoeiTer.  debts  and  demands  collected ;  to  sell,  or  otherwise  dispose 
of,  the  property,  as  directed  by  the  court ;  to  collect,  receive, 
and  preserve  the  proceeds  thereof ;  and  to  maintain  any 
action  or  special  proceeding,  for  either  of  those  purposea 
He  must  qualify  as  prescribed  by  law,  for  the  qualifi- 
cation of  a  permanent  receiver.  Unless  additional  pow- 
ers are  specially  conferred  upon  him,  as  prescribed  in 
the  next  section,  a  temporary  receiver  has  only  the  powers 
specified  in  this  section,  and  those  which  are  incidental  to 
the  exercise  thereof.  A  receiver,  appointed  by  or  pursuant 
to  a  final  judgment  in  the  action,  or  a  temporary  receiver 
who  is  continued  by  the  final  judgment,  is  a  permanent 
receiver. 


Addition-     §  1789.  A  temporary  receiver,  appointed  as  prescribed 

snd^       in  the  last  section,  is,  in  all  respects,  subject  to  the  control 

maj  be     of  the  court     In  addition  to  the  powers  conferred  upon 

j^o       hmiy  by  the  provisions  of  the  last  section,  the  court  may, 

pj«jn^    by  the  order  or  interlocutory  judgment  appointing  him,  or 

by  an  order  subsequently  made  in  the  action,  or  by  the 

final  judgment,  confer  upon  him  the  powers  and  authority, 

and  subject  him  to  the  duties  and  liabilities,  of  a  permanent 

receiver,  or  so  much  thereof  as  it  thinks  proper;  except 

that  he  shall  not  make  any  distribution  among  the  creditors 

or  stockholders,  before  final  judgment,  unless  he  is  iq)ecially 

directed  so  to  do  by  the  court 


Mjjrtng  §  1790.  Where  the  action  is  brought  by  a  creditor  of  a 
^idow,  corporation,  and  the  stockholders,  directors,  trustees,  or 
p«*V-  other  officers,  or  any  of  them,  are  made  liable  by  law,  in  any 
event  or  contingency,  for  the  payment  of  his  debt,  the  per- 
sons, so  made  liable,  may  be  made  parties  defendant,  by  the 
original  or  by  a  supplemental  complaint ;  and  their  liability 
may  be  declared  and  enforced  by  the  judgment  in  the 
action. 
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§  1791.  Where  the  stockholdera;^  directors,  trustees,  or  when 
other  officers  of  a  corporation,  who  are  .msuie  liable,  in  any  m?^ 
event  or  contingency,  for  the  payment  of.  a  >  debt,  are  not  brought 
made  parties  defendant,  as  prescribed  in  the  Jas^  section,  tSem^ 
the  plaintiff  in  the  action  may  maintain  a  separate  Sit^tion 
against  them,  to  procire  a  judgment,  declaring,  appoxlioa. 
ing,  and  enf  arcing  their  liability. 


§  I793i  In  an  action,  brought  as  prescribed  in  either  of  Prooeed- 
the  last  two  sections,  the  court  must,  when  it  is  necessary,  ei^er^ 
cause  an  accoimt  to  be  taken  of  the  property  and  of  the 
debts  of  the  corporation,  and  thereupon  the  defendants' 
liability  must  be  apportioned  accordingly ;  but,  if  it  affirma- 
tively appears,  that  the  corporation  is  insolvent,  and  has  no 
property  to  satisfy  its  creditors,  the  court  may,  without 
taking  such  an  account,  ascertain  and  determine  the  amount 
of  each  defendant's  liability,  and  enforce  the  same  accord* 


§  1798.  A  final  judgment  in  an  action,  brought  against  Jad«- 
a  corporation,  as  prescribed  in  this  article,  either  separately  propertj 
or  in  conjunction  with  its  stockholders,  directors,  trustees,  poration 
or  other  officera,  must  provide  for  a  just  and  fair  distribu-  trfbuted. 
tion  of  the  property  of  the  corporation,  and  of  the  proceeds 
thereof,  among  its  fair  and  honest  creditors,  in  the  order  and 
in  the  proportions  prescribed  by  law,  in  case  of  the  volun- 
tary dissolution  of  a  corporation. 


§  1794.  Where  the  stockholders  of  the  corporation  are  id.;itook 

parties  to  the  action,  if  the  property  of  the  corporation  is  Boriptiom 

not  sufficient  to  discharge  its  debts,  the  interlocutory  or  oovend. 

final  judgment^  as  the  case  requires,  must  adjudge  that 

each  stockholder  pay  into  court  the  amoimt  due  and 

remaining  unpaid,  on  the  shares  of  stock  held  by  him,  or 

so  much  thereof  as  is  necessary  to  satisfy  the  debts  of  the 

corporation. 
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Id.;  as  to 
liabiUtles 
of  direot- 
ors  and 
Rtock- 
bolden. 


§  1795.  K  it  appe^^  that  the  property  of  the  corporar 
tion,  and  the  ^^nlqfik;  collected  or  collectible  from  the  stock- 
holders, upOjcr.^i^ieir  stock  subscriptions,  are  or  will  be 
insufficienfr-.to'  pay  the  debts  of  the  corporation,  the  court 
muafr.^a^ertain  the  several  sums,  for  which  the  directors, 
^iysfees,  or  other  officers,  or  the  stockholders  of  the  cor- 
•pbration,  being  parties  to  the  action,  are  liable ;  and  mnst 
adjudge  that  the  same  be  paid  into  court,  to  be  applied,  in 
such  proportions  and  in  such  order  as  justice  requires,  to 
the  payment  of  the  debts  of  the  corporation. 


EflSaot 
of  this 
artiole 
Umited. 


§  1796.  This  article  does  not  repeal  or  aflfect  any  special 
provision  of  law,  prescribing  that  a  particular  kind  of  cor- 
poration shall  cease  to  exist,  or  shall  be  dissolved,  in  a  case 
or  in  a  manner,  not  prescribed  in  this  article ;  or  any  special 
provision  of  law,  prescribing  the  mode  of  enforcing  the 
liability  of  the  stockholders  of  a  particular  kind  of  cor- 
poration. 


ABTICIiE  FOURTH. 

Action  bt  the  Psoplb  to  ahitul  a  Gobfobatiov. 

Sbo.  1797.  Action  bj  attomej-general,  when  legislature  directs. 
1798.  Id. ;  bj  leave  of  court. 
1709.  Leave;  when  and  how  granted. 

1800.  Action  triable  by  a  jarj. 

1801.  Judgment. 

1802.  Injunction  may  issue. 

1808.  Copy  of  judgment-roU  to  be  filed  and  published. 


Action  by 
attomey- 
geueral, 
when 
legisla- 
ture 
directs. 


§  1797.  The  attorney-general,  whenever  he  is  so  directed 
by  the  legislature,  must  bring  an  action  against  a  corpora- 
tion created  by  or  under  the  laws  of  the  State,  to  procure 
a  judgment,  vacating  or  annulling  the  act  of  incorporation, 
or  any  act  renewing  the  corporation,  or  continuing  its 
corporate  existence,  upon  the  gi'ound  that  the  act  was 
procured  upon  a  fraudulent  suggestion,  or  the  concealment 
of  a  material  fact,  made  by  or  with  the  knowledge  and 
consent  of  any  of  the  persons  incorporated. 
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ABT.4. 


§  1798.  Upon  leave  being  granted,  as  prescribed  in  the  id.;bV 
next  section,  the   attorney-general   may   bring   an  action  S^.^' 
against  a  corporation  created  by  or  under  the  laws  of  the 
State,   to   procure   a  judgment,   vacating  the   charter  or 
annulling  the  existence  of  the  corporation,  upon  the  ground 
that  it  has,  either 

^  1.  OfiEended  against  any  provision  of  an  act,  by  or  under 
which  it  was  created^  altered,  or  renewed,  or  an  act  amend- 
ing  the  same,  and  applicable  to  the  corporation ;  or, 

2.  Violated  any  provision  of  .law,  whereby  it  has  for- 
feited its  charter,  or  become  liable  to  be  dissolved,  by  the 
abuse  of  its  powers ;  or, 

8.  Forfeited  its  privileges  or  franchises,  by  a  failure  to 
exercise  its  powers ;  or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges^  and  franchises ;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon 
it  by  law; 


§  1799.  Before  granting  leave,  the  coiu*t  may,  in  its  dis-  lmto; 
cretion,  require  such  previous  notice  of  the  application  'as  and  how 
it  thinks  proper,  to  be  given  to  the  corporation,  or  any^*^ 
officer  thereof,  and  may  hear  the  coipoi<ation  in  opposition 
thereto. 


§  1800.  An  action,  brought  as  prescribed  in  this  article,  Aetton 
is  triable,  of  course  and  of  rights  by  a  jury,  as  if  it  was  an  » J«y 
action  specified  in  section  968  of  this  act,  and  without  pro- 
curing an  order,  as  prescribed  in  section  970  of  this  act 


§  1801.  Where  any  of  the  matters,  specified  in  sectionjudt- 
1797  or  section  1798  of  this  act,  are  established  in  an  action,  ™^** 
brought  as  prescribed  in  either  of  those  sections,  the  court 
may  render  final  judgment  that  the  corporation,  and  each 
officer  thereof,  be  perpetually  enjoined  from  exercising  any 
of  its  corporate  rights,  privil^es,  and  franchises ;  and  that  it 
be  dissolved*  The  judgment  must  also  provide  for  the 
appointment  of  a  receiver,  the  taking  of  an  account,  and 
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mtmt. 


tlie  distributioii  of  the  property  of  the  corporatioii,  among 
its  creditors  and  stockholdara^  as  where  a  corporation  is 
dissolved  upon  its  volontary  applieatioii^  as  proscribed  in 
chapter  seventeenth  of  this  act. 


bujnno-  §  1802.  In  an  action,  brought  as  presmbed  in  this  article, 
an  injunction  order  may  be  granted,  at  any  stage  of  the 
action,  i^estrainii^  the  corporation,  and  any  or  all  of  its 
directors,  trustees,  and  other  officers,  from  exercising  any  of 
its  corporate  rights,  privileges,  or  franchises ;  or  from  exer- 
cising certain  of  its  corporate  rights,  privileges,  or  franchises^ 
specified  in  the  injunction  order ;  or  from  exercising  any 
franchise,  Kberty,  or  privilege,  or  transactdng  any  business, 
not  allowed  by  law.  Such  an  injunction  is  deemed  one  of 
those  specified  in  section  608  of  this  act,  and  all  the  provi- 
sions of  title  second  of  chapter  seventh  of  this  act,  applicable 
to  an  injunction  specified  in  that  section,  apply  to  an  in- 
jimction  granted  as  prescribed  in  this  section,  except  that 
it  can  be  granted  only  by  the  court. 


c^  of        §  1808.  WheiFe  final  judgment  is  rendered  against  a  coi^ 

m^rou  poration,  in  an  action,  brought  as  prescribed  in  this  article, 

22^        the  attorney-general  must  cause  a  copy  of  the  judgment-roll 

^^■**^      to  be  forthwith  filed  in  the  office  of  the  secretary  of  State ; 

who  must  cause  a  notice  of  the  substance  and  effect  of  the 

judgment,  to  be  published,  for  four  weeks,  in  the  newspaper 

printed  at  Albany,  in  which  legal  notices  are  required  to 

be  published,  and  also  in  a  newspaper  printed  in  the  cotmty, 

wherein  the  principal  place  of  business  of  the  corporation 

was  located* 
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ABTICIiE  FIFTH. 

Pbotisionb  affxjoablb  to  Two  ob  hobb  of  thb  Actions  sPBOiFiaD  nr  thzb 

TiTLB. 

Bmc  1801  Certain  oorpoiatiOQS  excepted  from  certain  artidas  of  this  title. 
1806.  Officers  and  agents  may  be  compelled  to  testify. 

1806.  Injunction  staying  actions  by  creditors. 

1807.  Creditors  may  be  brought  in. 

1808.  When  attorney-general  most  bring  action. 

1809.  Requisites  of  injunction  against  coiporations  im  certain  cases. 

1810.  Id.;  of  order  appointing  reoeirer  in  certain  cases. 

1811.  Id.;  of  judicial  suspension  or  removal  of  an  officer. 

1812.  Application  of  the  last  three  sections. 

1818.  In  action  against  stockholders,  misnomer,  etc.,  not  available, 

8  1804.  Articles  second,  third,  and  fourth  of  this  title  do  Certain 

,  ,  corpora" 

not  apply  to  an  incorporated  library  society;  to  a  religious  tions 
corporation ;  to  a  select  school  or  academy,  incorporated  by  fr^a 
the  regents  of  the  university,  or  by  an  act  of  the  legislature;  ^i^ 
or  to  a  municipal  or  other  political  corporation,  created  by  <^^*i«- 
the  constitution,  or  by  or  under  the  laws  of  the  State. 

§  1805,  In  an  action,  brought  as  prescribed  in  article  sec-  Officers 
ond,  third,  or  fourth  of  this  title,  a  stockholder^  officer,  ^^^^ 
alienee,  or  agent  of  a  corporation,  is  not  excused  from  JJ^Jfej* 
answering  a  question,  relating  to  the  management  of  the 
corporation,  or  the  transfer  or  disposition  of  its  property, 
on  the  ground  that  his  answer  may  expose  the  corporation 
to  a  forfeiture  of  any  of  its  corporate  rights,  or  will  tend  to 
convict  him  of  a  criminal  offence,  or  to  subject  him  to  a  pen- 
alty or  forfeiture.     But  his  testimony  shall  not  be  used,  as 
evidence  against  him,  in  a  criminal  action  or  special  pro- 
ceeding. 


§  1806.  In  such  an  action,  the  court  may,  in  its  discre-  lujune- 
tion,  on  the  application  of  either  party,  at  any  stage  of  the  staying 
action,  before  or  after  final  judgment,  and  with  or  without  ^editorsT 
security,  grant  an  injunction  order,  restraining  the  creditors 
of  the  corporation  from  bringing  actions  against  the  de. 
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""****  fendants,  or  any  of  them,  for  the  recovery  of  a  sum  of 
money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has 
the  same  effect,  and,  except  as  otherwise  expressly  pre- 
scribed in  this  section,  is  subject  to  the  same  provisions  of 
law,  as  if  each  creditor,  upon  whom  it  is  served,  was  named 
therein,  and  was  a  party  to  the  action  in  which  it  is  granted. 


Crediton  §  1807.  In  such  an  action,  the  court  may,  at  any  stage  of 
SSSught  the  action,  before  or  after  final  judgment,  make  an  order,  re- 
quiring all  the  creditors  of  the  corporation  to  exhibit  and 
prove  their  claims,  and  thereby  make  themselves  parties  to 
the  action,  in  such  a  manner,  and  within  such  a  reasonable 
time,  not  less  than  six  months  from  the  first  publication  of 
notice  of  the  order,  as  the  court  directs;  and  that  the 
creditors,  who  make  default  in  so  doing,  shall  be  precluded 
from  all.benefit  of  the  judgment,  and  from  any  distribution 
which  may  be  made  thereunder.  Notice  of  the  order  must 
be  given,  by  publication,  in  such  newspapers  and  for  such 
a  length  of  time,  as  the  court  directs. 


When  §  1808.  Where  the  attorney-general  has  good  reason  to 

genmi  bcUeve,  that  an  action  can  be  maintained  in  behalf  of  the 
bring  people  of  the  State,  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title,  except  section  1797  of  this  act,  he  must 
bring  an  action  accordingly,  or  apply  to  a  competent  court 
for  leave  to  bring  an  action,  as  the  case  requires ;  if,  in  his 
opinion,  the  public  interests  require  that  an  action  should  be 
brought.  In  a  case  where  the  action  can  be  brought  only 
by  the  attorney-general  in  behalf  of  the  people,  if  a  cred- 
itor, stockholder,  director,  or  trustee  of  the  corporation,  ap- 
plies to  the  attorney-general  for  that  purpose,  and  furnishes 
the  security  required  by  law,  the  attorney-general  must 
bring  the  action,  or  apply  for  leave  to  bring  it,  if  he  has 
good  reason  to  believe,  that  it  can  be  maintained.  Where 
such  an  application  is  made,  section  1986  of  this  act  applies 
thereto,  and  to  the  action  brought  in  pursuance  thereol 
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§  1809.  An  injunction  order^  suspending  tlie  general  and  Beqni- 
ordinaiy  business  of  a  corporation,  or  of  a  joint-stock  asso-  injano- 
ciation,  consisting  of  seven  or  more  persons,  or  suspending  agaimt 
from  office,  or   restraining  from  the  performance  of  his  tioM  is 
duties,  a  trustee,  director,  or  other  officer  thereof,   can  be 
granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  corporation  or  associa- 
tion, or  to  the  trustee,  director,  or  other  officer  enjoined* 
If  such  an  injunction  order  is  made,  otherwise  than  as  pre- 
scribed  in  this  section,  it  is  void. 


§  1810.  A  receiver  of  the  property  of  a  corporation  can  m*;  ^ 
be  appointed  only  by  the  court,  and  in  one  of  the  following  appoint- 
cases :  F®<*®!t?. 

in  oerteu: 

1.  An  action,  brought  as  prescribed  in  article  second,  o"«^ 
third,  or  fourth  of  this  title. 

2.  An  action  brought  for '  the  foreclosure  of  a  mortgage 
upon  the  property,  of  which  the  receiver  is  appointed, 
where  the  mortgage  debt,  or  the  interest  thereupon,  has  re- 
mained impaid,  at  least  thirty  days  after  it  was  payable,  and 
after  payment  thereof  was  duly  demanded  of  the  proper 
officer  of  the  corporation ;  and  where  either  the  income  of 
the  property  is  specifically  mortgaged,  or  the  property  itself 
is  probably  insufficient  to  pay  the  mortgage  debt. 

3.  An  action  brought  by  the  attorney-general,  or  by  a 
stockholder,  to  preserve  the  assets  of  a  corporation,  having 
no  officer  empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of 
a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  otherwise 
than  by  or  pursuant  to  a  final  judgment,  notice  of  the 
application  for  his  appointment,  must  be  giv^n  to  the 
proper  officer  of  the  corporation. 

§  1811.  A  trustee,  director,  or  other  officer  of  a  corpo-  id.;  of 
ration  shall  not  be  suspended  or  removed  from  office,  by  autpen- 
a  court  or  judge,  othe^ise  than  by  ihe  final  judgr^ent  ^^"o^ 
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^TiTLE  2.   ^£  ^  competent  court,  in  an  action  brought  by  the  attorney- 
officer,      general,  as  prescribed  in  section  1781  of  this  act. 


A  lioa-  §  1S12.  The  last  three  sections  apply  to  an  action  or  a 
the"ia8t  special  proceeding,  against  a  corporation,  or  join^stock 
Mcuong  association  created  by  or  under  the  laws  of  the  State,  or  a 
trustee,  director,  or  other  officer  thereof ;  or  against  a  cor- 
poration, or  joint-stock  association  created  by  or  under  the 
laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  corporation  or 
association  does  business  within  the  State,  or  has,  within 
the  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency 
for  the  transfer  of  its  stock. 


Inaction       §  1813.     Where  an  action,  authorized  by  a  law  of  the 

stock-       State,  is  brought  against  one  or  more  persona,  as  stock* 

misno-      holders  of  a  corporation  or  joint-stock  association,  an  objec> 

not  ikTBit.*  tion  to  any  of  the  proceedings  cannot  be  taken,  by  a  person 

properly  made  a  defendant  in  the  action,  on  the  ground  that 

the  plaintiff  has  joined  with  him,  as  a  defendant  in  the  action, 

a  person,  whose  name  appears  on  the  stock-books  of  the 

corporation  or  association,  as  a  stockholder  thereof,  by  the 

name  so  appearing ;  but  who  is  misnamed,  or  dead,  or  is 

not  liable  for  any  cause.    In  such  a  case,  the  court  may, 

at  any  time  before  final  judgment,  upon  motion  of  either 

party,  amend  the  pleadings  and  other  papers,   without 

prejudice  to  the  previous  proceedings,  by  substituting  the 

true  name  of  the  person  intended,  or  by  striking  out  the 

name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 

proper  case,  inserting  the  'name  of  his  representative  or 

successor. 
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TITLE  IIL 

Actions  rdating  to  the  estate  .of  a  decedent. 

Abtigub  1.  Action  bj  or  a^nat  an  executor  or  administrator. 

2.  Action  bj  a  creditor  against  his  debtor's  next  of  kin,legateey  heiry  or 

devisee. 
8.  Action  to  establish  or  impeadh  a  wilL 
4.  General  and  miacellaneoos  provisions. 

ABTIOIiE  FIRST. 

AOTION  BT  OR  AOAINST  AV  BXBODTOB  OB  AHMIiaflTRATOB. 

8ao.  1814.  Action,  etc.,  by  and  against  ezeeator,  ete.>  to  be  brought  in  represent^' 
tive  capacity. 
1816.  WhiQii  personal  and  repTesentative  causes  of  action  may  be  Joined. 

1816.  Id.;  separate  dockets  and  eaeeutions. 

1817.  Regulations,  when  some  of  the  executors,  etc.,  are  not  summoned. 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatee,  etc.,  against  executor,  etc 

1820.  Id.,  by  infant;  guardian's  bond. 

^     1821.  When  action  barred  by  judgment  against  heir,  etc 

1822.  Limitation  of  action  by  creditor  on  claim  rejected,  etc. 

1823.  Decedent's  real  property  not  bound  by  judgment  against  executor,  etc 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leave  to  issue  execution  against  executor,  etc. 

1826.  Id.;  how  procured ;  order ;  and  contents  thereof. 

1827.  Security  may  be  required  from  a  legatee. 

1828.  ActioBt,  etc.,  when  not  to  abate. 

1829.  Execution  on  former  judgment. 

1880.  Action  against  executor,  etc.,  who  has  been  superseded. 

1881.  BUse  pleading  by  executor,  etc. 

1882.  When  inventory  may  be  contradicted. 
1838.  Liability  for  uncollected  demands. 
1884.  The  last  two  sections  qualified. 
1886.  Costs ;  how  awarded. 

1886.  Id.;  when  awarded. 

§  1814.  An  action  or  special  proceeding,  hereafter  com-  Action, 
cnenced  by  an  executor  or  administrator,  upon  a  cause  of  and*  ^ 
action,  belonging  to  bim  in  his  representative  capacity,  or  ezeco- 
an    action    or    special  proceeding,   hereafter  commenced  to  b^ 
against  him,  except  where  it  is  brought  to  charge  him  per-  inrepre- 
sonally,  must  be  brought  by  or  against  him  in  his  repre-  eapaoity. 
sentative  capacity.     A   judgment,  in  an  action  hereafter 
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TITIAS. 


commenced,  recovered  against  an  executor  or  administrator, 
without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except 
by  the  special  direction  of  the  court,  contained  therein. 


When 
personal 
and  rep- 
resenta- 
tive 

causes  of 
notion 
ma  J  be 
joined. 


§  1815.  An  action  may  be  brought  against  an  executor 
or  administrator,  personally,  and  also  in  his  representative 
capacity,  in  either  of  the  following  cases : 

1.  Where  the  complaint  sets  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  which  render 
it  uncertain,  in  which  capacity  the  cause  of  action  exists 
against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of 
action  against  the  defendant,  in  different  capacities,  all  of 
which  grow  out  of  the  same  transaction,  oi\  .transactions 
connected  with  the  same  subject  of  action;  do  not  re- 
quire different  places  or  modes  of  trial ;  and  are  not  incon- 
sistent with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the 
plaintiff  for  a  sum  of  money  must  distinctly  show,  whetlier 
it  is  awarded  against  the  defendant  personally,  or  in  his 
representative  capacity. 


Id; 

separate 
dockets 
and  exe- 
•ntions. 


§  ;L816.  In  a  case  specified  in  the  last  section,  or  where 
costs,  to  be  collected  out  of  the  individual  property  of  an 
executor  or  administrator,  are  awarded  in  an  action  by  or 
against  him  in  his  representative  capacity,  so  much  of  the 
judgment,  as  awards  a  sum  of  money  against  him  person- 
ally, may  be  separately  docketed,  and  a  separate  execution 
may  be  issued  thereupon,  as  if  the  judgment  contained  no 
award  against  him  in  his  representative  capacity. 


Regnli^ 
ti«n8» 
when 
some 
of  tke 
execu- 
tors, ete. 
are  not 
torn- 
moned. 


§  1817.  In  an  action  or  special  proceeding  against  two  or 
more  executors  or  administrators,  representing  the  same  de- 
cedent, all  are  considered  as  one  person ;  and  those  who  are 
first  served  with  process,  or  first  appear,  must  answer  the 
plaintiff.  Separate  answers,  by  different  executors  or  admin*^ 
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istratoTSy  cannot  be  required  or  allowed,  except  by  direction 
of  tbe  court  Judgment  in  favor  of  the  plaintiff  may  be 
entered,  and,  in  a  proper  case,  execution  may  be  issued, 
against  all  the  defendants,  as  if  all  bad  appeared.  But  tbis 
section  does  not  affect  the  plaintiffs  right  to  bring  into 
court  all  the  executors  or  administrators,  who  are  parties. 


§  1818.  One  of  two  or  more  executors,  to  whom  letters  JJxeou. 

,  .  -I    .  tort  who 

testamentary  have  not  been  issued,  is  not  a  necessary  party  *^*2ffi^ 
to  an  action  or  special  proceeding,  in  favor  of  or  against  the  »o<^  »«> 
executors,  in  their  representative  capacity.  parties 


§  1819.  I^  after  the  expiration  of  one  year  from  the  Action  by 
granting;  of  letters  testamentary  or  letters  of  administra-  etc., 

,  "  •'  against 

tion,  an  executor  or  administrator  refuses,  upon  demand,  to  executor, 
pay  a  legacy,  or  distributive  share,  the  person  entitled 
thereto  may  maintain  such  an  action  against  him,  as  the 
case  requires.  But  for  the  purpose  of  computing  the  time, 
within  which  such  an  action  must  be  commenced,  the 
cause  of  action  is  deemed  to  accrue,  when  the  executor's 
or  administrator's  account  is  judicially  settled,  and  not 
before. 


§  1820.  The  guardian  ad  litem  of  an  in&nt,  in  whose  JJ^/; 
favor  an  action  is  brought,  as  prescribed  in  the  last  section,  ^^■ 
must,  unless  he  is  also  the  general  guardian,  execute  and  ^^^ 
file  with  the  clerk,  before  the  commencement  of  the  action, 
a  bond  to  the  infant,  with  at  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  a  judge  of  the  court,  conditioned  that 
the   guardian  will   duly  account  to  the  infant,  when  he 
attains  foil  age,  or,  in  case  of  his  death,  to  his  personal 
representatives,    for  aU   money  or  property,  which  the 
guardian  may  receive,  by  reason  of  the  legacy  or  distribu- 
tive shara 

§  1821.  A  final  judgment  against  an  heir  or  devisee,  bars  an  ^J®^ 

action  against  the  executor  or  administrator  of  the  decedent,  |^^^ 
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ment  f OF  the  Same  cause,  and  every  other  remedy  to  enforce  pay- 
b^n  etc.  nient  thereof  oat  of  the  decedent's  property ;  unless  an  exe- 
cution against  property,  issued  upon  the  judgment,  has  been 
returned  wholly  or  partly  unsatisfied,  or  sufficient  real 
property  to  satisfy  the  judgment  has  not  descended,  or  been 
devised,  to  the  judgment  debtor.  But,  if  the  judgment  was 
recovered  for  a  debt  or  legacy,  expressly  charged  upon  the 
estate  descended  or  devised,  the  bar  is  absolute. 


wmitii-        ^  1822.  Where  an  executor  or  administrator  disputes  or 

tiou  of  "  ,  •  ,  '■■•,, 

awtion  b7  Tcjects  a  claim  against  the  estate  of  the  decedent,  exhibited 
on  claim   to  him  after  the  commencement,  and  before  the  completion, 
•<»•      '   of  the  publication  of  a  notice  requiring  the  presentation  of 
'   claims,  as  prescribed  by  law,  unless  the  claim  is  referred, 
as  prescribed  by  law,  the  claimant  must  commence  an  action, 
for  the  recovery  thereof,  against  the  executor  or  adminis- 
trator, within  six  months  after  the  dispute  or  rejection,  or, 
if  no  part  of  the  debt  is  then  due,  within  six  months  after 
a  part  thereof  becomes  due ;   in  default  wherac^  he,  and 
aU  persons  claiming  under  him,  are  forever  barred  from 
maintaining  such  an  action  thereupon,  and  from  every  other 
remedy  to  enforce  payment  thereof,  out  of  the  decedent's 
property. 

Deoed-  §  1828.  Real  property,  whieh  belonged  to*  a  decedent^  is 
'p?o^^  not  bound,  or  in  any  way  affected,  by  a  judgment  againrt 
bound  by  his  exccutor  or  administrator,  and  is  not  liable  to  be  sold 
agaimrtT^^  bv  virtuc  of  au  execution  issued  upon  such  a  judimient, 
lir^"  unless  the  judgment  is  expi^ssly  n«Se,  by  ite  teiu^a  Uen 

upon  specific  real  property  therein  described,  or  expressly 

directs  the  sale  thereof. 


Want  of        §  1824.  In  an  action  against  an  executor  or  administra- 

to  be        tor,  in  his  representative  capacity,  wherein  the  complaint 

bj  exeon-  demands  judgment  for  a  sum  of  money,  the  existence,  suffi> 

ciency,  or  want  of  assets,  shall  not  be  pleaded  by  either 

party ;  and  the  plaintiff's  right  of  recovery  is  not  affected 
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thereby,  except  with  respect  to  the  costs  to  be  awarded,  as 
prescribed  by  law.  A  jadgment  in  such  an  action,  is  not 
evidence  of  assets  in  the  defendant's  hands.. 


§  1825.  An  execution  shall  not  be  issued,  upon  a  judg-  Leave  to 
ment  for  a  sum  of  money,  against  an  executor  or  administra-  oution 
tor,  in  Ms  representative  ca^dty,  until  an  order,  permitting  ^^^, 
it  to  be  issued,  has  been  made  by  the  surrogate,  from  whose 
court  the  letters  were  issued.     Such  an  order  must  specify 
the  sum  to  be  collected ;  and  the  execution  must  be  indorsed 
with  a  direction  to  collect  that  sum. 


§  1826.  At  least  six  days'  notice  of  the  application  for  an  m.s  how 
order  specified  in  the  last  section,  must  be  personally  served  <wdep; 
upon  the  executor  or  administrator,  unless  it  appears  that  JgS^jJ* 
service  cannot  be  so  made  with  due  diligence ;  in  which  case, 
notice  must  be  given  to  such  persons,  and  in  such  manner, 
as  the  surrogate  directs,  by  an  order  to  show  cause  why  the 
application  should  not  be  granted.  Where  it  appears  that 
the  assets,  after  payment  of  all  sums  chargeable  against 
them  for  expenses,  and  for  claims  entitled  to  priority  as 
against  the  plaintiff,  are  not,  or  wUl  not  be,  sufficient  to  pay 
all  the  debts,  legacies,  or  other  claims  of  the  class  to  which 
the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  collected 
by  the  execution,  shall  not  exceed  the  plaintiff's  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may 
be  afterwards  made  in  Uke  manner,  and  one  or  more  execu- 
tions  may  be  aiterwards  issued,  whenever  it  appears  that 
the  sum,  directed  to  be  collected  by  the  first  execution, 
is  less  than  the  plaintiff's  just  proportion. 


§  1827.  Where  a  judgment  has  been  rendered  against  seourity 
an  executor  or  administrator,  for  a  legacy  or  distributive  required 
share,  the  surrogate,  before  granting  an  order,  permitting  an  legate©, 
execution  to  be  issued  thereupon,  may,  and,  in  a  proper  case, 
must,  require  the  applicant  to  file  in  his  ofKce,  an  undertak- 
ing to  the  defendant^  in  such  a  sum,  and  with  such  sureties, 
[15]  118 
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as  tlie  surrogate  directs,  to  the  efiEect,  that  if,  after  collection 
of  any  sum  of  money  by  virtue  of  the  execution,  the  remain* 
ing  assets  are  not  sufficient  to  pay  all  sums,  for  which  the 
defendant  is  chargeable,  for  expenses,  claims  entitled  to  pri- 
ority as  against  the  applicant,  and  the  other  legacies  or  dis- 
tributive shares,  of  the  class  to  which  the  applicant's  daim 
belongs,  the  plaintiff  will  refund  to  the  defendant,  the  sum 
so  collected,  or  such  ratable  part  thereof^  with  the  other 
legatees  or  representatives  of  the  same  class,  as  is  necessary 
to  make  up  the  deficiency. 


▲ocioo^  §  1828.  An  executor,  administrator,  or  a  person  ap- 
aot*to  pointed  by  the  surrogate,  as  prescribed  in  chapter  eighteenth 
of  this  act^  to  dispose  of  the  real  property  of  a  decedent,  is 
deemed  a  trustee,  appointed  by  virtue  of  a  statute,  within 
the  meaning  of  that  expression,  as  used  in  section  766  of  this 
act 


Abftte. 


Bxeoa-         §  1829.  An  execution  may  be  issued,  in  the  name  of  an 

former     executor  or  administrator,  in  his  representative  capacity, 

ment.       upon  a  judgment  recovered  by  any  person  who  preceded 

him  in  the  administration  of  the  same  estate,  in  any  case 

where  it  might  have  been  issued  in  favor  of  the  original 

plaintifl^  and  without  a  substitution 


•uper- 
teddd. 


Action  §  1880.  If  an  executor  or  administrator  is  defendant  in 
Ito^ Who  ^^  action  or  special  proceeding,  pending  when  his  powers 
J^il^**  cease,  the  plaintiff  may,  in  a  proper  case,  proceed  therein 
against  him,  to  charge  him  personaUy ;  but  a  judgment  or 
other  determination,  thereafter  rendered  or  made  against 
him,  is  not  of  any  force,  as  against  the  estate  of  the  decedent, 
or  a  person  succeeding  to  the  administration  thereof. 


False  §  1881.  An  executor  or  administrator  cannot  be  made 

by  execa-  personally  liable  to  the  adverse  party,'for  a  debt  or  for  dam- 
ages, by  reason  of  his  having  made  a  false  allegation  id 

pleading. 
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§  1832.  In  an  action  or  special  proceeding,  to  wliicli  an  when 
5utor  or  administrator  is  a  party,  wherein  the  question,  '^^^"^ 

ler  he  has  administered  the  estate  of  the  decedent,  or  dioted. 
part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry,  and 
inrentory  of  assets,  filed  by  him,  is  given  in  evidence, 
er  party  may  rebut  the  same,  by  proof,  either : 

1.  lliat  any  property  was  omitted  in  the  inventory,  or 
not  returned  therein  at  its  true  value ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost,  with- 
Kit  the  fault  of  the  executor  or  administrator ;  or  has  been 
boily  sold  by  him,  at  private  or  public  sale,  at  a  less  price 
BiaQ  the  value  so  returned ;  or  that,  since  the  return  of  the 
inyentory^  it  has  deteriorated  or  enhanced  in  value. 

§  1888.  In  such  an  action  or  special  proceeding,  the  LUbUitT 
executor  or  administrator  shall  not  be  charged  with  a  de-  ooueoted 
maud  or  right  of  action,  included  in  the  inventory,  unless  it   *™*^ 
appears  that  the  same  has  been  collected,  or  might  have 
Wn  collected,  with  due  diligence. 

§  1884.  The  last  two  sections  do  not  vary  any  rule  of  The  last 
evidence,  respecting  any  proo^  which  an  executor  or  admin-  tioM 
iscrator  may  now  make. 

§  1885.  Where  a  judgment  for  a  sum  of  money  only  is  co§t»: 
tendered  against  an  executor  or  administrator,  in  an  action  awudMt 
brought  against  him  in  his  representative  capacity,  costs 
aliail  not  be  awarded  against  him,  except  as  prescribed  in 
4e  next  section. 


1 1838.  Where  it  appears,  in  a  case  specified  in  the  last  id. ; 
^tion,  that  the  plaintiS's  demand  was  presented  within  •warded 
the  time  limited  by  a  notice,  published  as  prescribed  by 
1^^,  requiring  creditors  to  present  their  claims ;  and  that 
the  payment  thereof  was  unreasonably  resisted  or  neglected, 
^  tiiat  the  defendant  refused  to  refer  the  claim,  as  prescribed 
^y  W;  the  court  may  award  costs  against  the  executor  or 
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admiiiistratory  to  be  collected,  either  out  of  his  individual 
property,  or  out  of  the  property  of  the  decedent,  as  tlie 
court  directs,  havin&c  reference  to  the  facts  which  appeared 
upon  the  trii.  mL  the  a^on  is  brought  in  the  ^^ 
co^  or  in  a  superior  city  court,  tfie  f^ts  must  be  certi- 
fied  by  the  judge  or  referee,  before  whom  the  trial  tool< 
place. 


ARTICLE  SECOND. 

Aocnm  BT  ▲  Gbbditob  AOAnrar  hu  Dbbtob's  Nkxt  of  Enr,  LsBATsm,  Hxm, 

OB  Deviseb. 

810. 1887.  When  action  lies  against  next  of  kin,  legatees,  etc. 
1888.  Action  may  be  joint  or  several. 
1880.  In  Joint  action,  recovery  to  be  apportioned. 

1840.  Recovery  in  a  several  action. 

1841.  Beqnisites  to  recovery  in  action  against  legatee. 

1842.  Id.;  in  action  against  a  preferred  legatee. 
1848.  Liability  of  heirs  and  devisees. 

1844.  When  action  therefor  may  be  brooght. 

1845.  EfiRdct  of  application  to  sell  real  property. 

1846.  Action  must  be  joint. 

1847.  Beoovery  to  be  apportioned. 

1848.  Beqnisites  to  recovery  against  heirs. 

1849.  Id.;  against  devisees. 

1850.  Deductions  for  prior  recoveries. 

1861.  Ckxmplaint  to  describe  land  descended,  eta 

1862.  Judgment ;  when  to  be  satisfied  out  of  land. 
1868.  Id.;  when  not  a  lien  on  land  aliened. 

1864.  How  Judgment  taken,  when  land  aliened. 

1866.  Classification  of  debts  to  be  enforced  under  this  article. 

1866.  Defence  by  reason  of  other  prior  or  equal  dalms. 

1867.  Id.;  when  such  a  claim  is  paid. 
1858.  Action  not  su8i>ended  by  infancy. 

1868.  This  article  not  applicable,  where  will  charges  real  projMrty,  ete. 
1860.  One  aetlon,  where  same  person  is  heir,  devisee,  ete. 

When  §  1887*  An  action  may  be  maintained^  as  prescribed  in 

y^^^      this  article,  against  the  surviving  husband  or  wife'  of  a 
^^^     decedent,  and  the  next  of  kin  of  an  intestate,  or  the  next  of 
^^^  kin  or  legatees  of  a  testator,  to  recover,  to  the  extent  of 
the  assets  paid  or  distributed  to  them,  for  a  debt  of  the 
decedent,  upon  which  an  action  might  have  been  maintained 

against  the  executor  or  administrator.    The  neglect  of  the 
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creditor  to  preeent  his  claim  to  the  executor  or  adminis- 
tcator,  within  the  time  prescribed  by  law  for  that  pnrposey 
does  not  impair  his  right  to  maintain  such  an  action. 


§  1838.  An  action^  specified  in  the  last  section,  must  be  Action 
brought,  either  jointly  against  the  surviving  husband  or  ^^J^^ 
wife,  and  all  the  legatees,  or  all  the  next  of  kin,  as  the  case 
may  be,  or,  at  the  pkiniaffs  election,  against  one  of  them 
only.  But  where  a  legacy  is  received  by  two  or  more  per- 
sons jointly,  they  are  deemed  one  legatee,  within  the  mean- 
ing of  each  provision  of  this  article,  relating  to  legatees. 


§  1839.  Where  a  joint  action  is  brought,  as  prescribed  in  in  Joint 
the  last  section,  the  whole  siun,  which  the  plaintiff  isTCooyerj 
entitled  to  recover,  must  be  apportioned  among  the  defend*  portion- 
ants,  in  proportion  to  the  legacy  or  distributive  share,  as 
the  case  may  be,  received  by  each  of  them ;  and  the  final 
judgment  must  award,  against  each  defendant  separately, 
the  proportionate  sum  thus  ascertained.    The  costs  of  the 
action,  if  the  plaintiff  is  entitled  to  costs,  must  be  appor- 
tioned in  like  manner ;  except  that  the  expenses  of  serving 
the  summons  upon  each  defendant  must  be  taxed  against 
him  only ;  and  one  sheriffs  fee,  for  returning  an  execution, 
may  be  taxed  against  each  defendant,  against  whom  any 
sum  is  awarded. 


§  1840.  Where  an  action  is  brought  against  the  surviv-  Reoovwy 
bghTiBband  or  wife  only,  or  against  one  only  of  thenert^^ 
of  kin,  or  legatees,  the  sum,  which  the  plaintiff  is  entitled 
to  recover,  cannot  exceed  the  sum  which  he  would  have 
been  entitled  to  recover  from  the  same  defendant,  in  an 
action  brought,  as  prescribed  in  the  last  section. 


§  1841.  If  the  action  is  brought  against  a  legatee,  or  Reqni- 
i^ainst  aQ  the  legatees,  the  plaintiff  must  show,  either 
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iDsotion       1.  That  no  assets  were  delivered  by  the  executor  or 
SSi£^    administrator  of  the  decedent,  to  the  surviving  husband  or 
wife,  or  next  of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recov* 
ered  by  some  other  creditor ;  or 

8.  That  those  assets,  after  payment  of  the  expenses  of 
administration  and  preferred  demands,  are  not  sufficient  to 
satisfy  the  demand  of  the  plaintiff ;  in  which  case,  he  can 
recover  only  for  the  deficiency. 


Id.:  In  §  1842.  Where  some  of  the  legatees  are  preferred  to 
:SS!nrta  others,  an  action  may  be  n^tained,  as  prescribed  in  the 
fe^tee.  l^st  fivc  scctious,  against  one  or  all  of  those  who  are  equally 
preferred,  or  equally  deferred,  as  if  the  legatees  of  that 
class  were  all  the  legatees.  But  where  it  is  brought  against 
a  preferred  legatee,  or  a  class  of  preferred  legatees,  the 
plaintiff  must  show,  in  addition  to  the  matters,  with  respect 
to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  with  respect  to  each  legatee,  or 
class  of  legatees,  to  whom  the  defendant  or  defendants  are 
preferred. 


liabmiy       S  1843.  The  heirs  of  an  intestate,  and  the  heirs  and 

of  holn  ®  ,  , 

•pd  devisees  of  a  testator,  are  respectively  liable  for  the  debts 
of  the  decedent,  arising  by  simple  contract,  or  by  specialty, 
to  the  extent  of  the  estate,  interest,  and  right  in  the  real 
property,  which  descended  to  them  from,  or  was  effectually 
devised  to  them  by,  the  decedent 


When  §  1844.  But  an  action,  to  enforce  the  liability  declared  in 

therefor  the  last  scction,  cannot  be  maintained,  except  in  one  of  the 
bEouffht.  following  cases : 

1.  Where  three  years  have  elapsed  since  the  death  of  the 
decedent,  and  no  letters  testamentary,  or  letters  of  adminis- 
tration, upon  his  estate,  have  been  granted  within  the 

State. 
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2.  Where  three  years  nave  elapsed,  since  letters  testa- 
mentary, or  letters  of  administration,  upon  his  estate,  were 
granted,  within  the  State. 


§  1845.  Where  it  appears  that,  at  the  time  of  the  com-  Effeoi  of 
mencement  of  such  an  action,  a  petition,  seasonably  pre-  ti«"  to 
sented  as  prescribed  by  law,  praying  for  a  decree  to  dispose  property 
of  real  property  of  the  decedent,  for  the  payment  of  his 
debts,  was  pending  in  a  snrrogate's  court  having  jurisdic- 
tion, the  proceedings  in  the  action,  subsequent  to  the  com- 
plaint,  must  be  stayed  by  the  court,  until  the  petition  is 
disposed  of,  unless  the  plaintiff  elects  to  discontinue.  If 
a  decree  to  dispose  of  real  property,  pursuant  to  the  prayer 
of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  aU^es 
in  a  supplemental  complaint,  that  real  property,  other  than 
that  included  in  the  decree,  descended  or  was  devised  to 
the  defendants.  If  the  plaintiff  elects  to  proceed  under 
such  an  allegation,  he  is  entitled  to  a  preference  in  payment, 
out  of  the  real  property,  with  respect  to  which  the  allegar 
tion  is  made ;  but  he  cannot  share,  as  a  creditor,  in  the  dis- 
tribution of  the  money,  arising  from  the  disposal  of  the  real 
property,  described  in  the  decree ;  and  the  judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  property. 


§  1846.  An  action  against  heirs  or  devisees^  brought  as  Aotion 
prescribed  in  the  last  three  sections,  must  be  brought  jointly  Joint 
against  all  the  heirs,  to  whom  any  real  property  descended 
from  the  decedent,  or  jointly  against  all  the  devisees,  as  the 
case  may  be. 

§  1847.  In  such  an  action,  the  sum,  which  the  plaintiff  Reoovttr} 
is  entitled  to  recover,  for  damages  and  costs,  must  beappor- 
apportioned  among  all  the  defendants,  in  proportion  to  the 
value  of  the  real  property  descended  to  each  heir,  or  devised 
to  each  devisee,  as  the  case  may  be,  as  prescribed  in  section 
1839  of  this  act,  for  a  similar  apportionment  among  legatees 
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or  next  of  kin,  in  proportion  to  the  assets  received  by 
them.  The  final  judgment  must,  in  like  manner,  award 
against  each  defendant  the  proportionate  sum,  with  which 
he  is  chargeable. 

aequi.         §  1848.  Where  the  action  is  brought  against  heirs,  the 

reoovery  plaintiff  must  show,  either 

bein.  1«  That  the  decedent's  assets^  if  any,  within  the  State, 

were  not  sufficient  to  pay  the  plaintiffs  debt,  in  addition 
to  the  expenses  of  administration,  and  debts  of  a  prior 
class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
with  due  diligence,  to  collect  his  debt,  by  proceedings  in 
the  proper  surrogate's  court,  and  by  action  against  the 
exe9utor  or  administrator,  and  against  the  surviving  hus- 
band or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to^ 
and  settled  by,  the  surrogate,  may  be  used  as  presiunptive 
evidence  of  any  of  the  facts,  required  to  be  shown  by  this 
section. 

id^  §  1849.  Where  the  action  is  brought  against  devisees, 

deyiMM.  the  plaintiff  must  show,  in  addition  to  the  matters  specified 
in  the  last  section,  either  that  the  real  property  of  the  dece- 
dent, which  descended  to  his  heirs,  was  not  sufficient  to 
pay  the  plaintiff's  debt,  or  that  the  plaintiff  has  been  un- 
able, or  will  be  unable,  with  due  diligence,  to  collect  his 
debt  by  an  action  against  the  heirs. 

Dedno'         §  1850.  Where  the  assets,  applicable  to  the  plaintiff's 

prjorre.  debt,  Were  sufficient  to  pay  a  part  thereof,  or  a  part  thereof 

has  been  collected  from  the  executor  or  administrator,  or 

from  the  surviving  husband  or  wife,  next  of  kin,  or  lega- 

tees>  the  plaintiff  can  recover  only  for  the  residue,  remain- 

11^  unpidd  or  uncollected;   and  if  the  action  is  against 

devisees,  he  can  recover  only  for  the  residue,  which  the  real 

estate  descended,  or  the  amount  of  his  recovery  against  the 

heirs,  is  insufficient  to  discharge. 
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§  1851.  The  complaint  must  degcribe,  with  common  cer-  ^^- 
tainty,  the  real  property,  descended  or  devised  to  the  defend-  ^^';^^ 
ant ;  and  must  specify  its  value.  JJS*^*®*^ 

§  1852.  If  it  appears  that  any  of  the  real  property,  which  ^"^^8- 
descended  or  was  devised  to  a  defendant,  had  not  been  ^^ 
aliened  by  him  at  the  time  of  the  commencement  of  the  ^^^f^ 
action,  the  final  judgment  must  direct,  that  the  debt  of  the  '*°^- 
plaintiff  or  the  proportion  thereof  which  he  is  entitled  to 
recover  against  that  defendant,  be  collected  out  of  that  real 
property.    Such  a  judgment  is  preferred,  as  a  lien  upon 
that  property,  to  a  judgment  obtained  against  the  defend- 
ant, for  his  individual  debt  or  demand. 

§  1853.  But  a  judgment,  rendered  as  prescribed  in  the  last  id.; 
section,  does  not  bind,  and  the  execution  thereupon  cannot  not  a 
m  any  way  affect,  the  title  of  a  purchaser,  m  good  faitn  laud 
and  for  value,  acquired  before  a  notice  of  the  pendency  of 
the  action  is  filed,  or  final  judgment  is  entered,  and  the 
judgment-roll  filed. 

§1854.  If  it  appears  that,  before  the  commencement  of  How 
•       jadffme&t 

the  action,  or  afterwards  and  before  the  filing  of  a  notice  taken, 

wIibh 

of  the  pendency  of  the  action,  the  defendant  aliened  the  ^^^ 
real  property  descended  or  devised  to  him,  or  any  part 
thereof  the  plaintiff  may,  at  his  election,  take  a  final  judg- 
ment against  him  for  the  value  of  the  property  so  aliened, 
or  so  much  thereof  as  may  be  necessary,  as  in  an  action  for 
the  defendant's  own  debt 


§  1855.  Where  the  surviving  husband  or  wife,  next  of  J^^^^J®*" 
kin,  legatees,  heirs,  or  devisees,  are  liable  for  demands  ^^ 
against  the  decedent,  as  prescribed  in  this  article,  they  must  enforced 
give  preference  in  the  payment  thereof,  and  they  are  so  ^j^^^ 
liable  therefor,  in  the  order  prescribed  by  law,  for  the  pay- 
ment of  debts  by  an  executor  or  administrator.    Preference 
of  payment  cannot  be  given  to  a  demand,  over  another  of 
[16]  lai 
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the  same  dass,  except  where  a  similar  preference  by  an 
executor  or  administrator  is  allowed  by  law.  The  com- 
mencement of  an  action,  under  any  provision  of  this  article, 
does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwise  specially 
prescribed  by  law. 

Defenoe  §  1856.  Where  it  appears,  in  an  action  brought  as  pre- 
of  oi^r^  scribed  in  this  article,  that  there  are  unsatisfied  demands 
eqi^^*^  against  the  decedent's  estate,  of  a  class  prior  to  that  of  the 
plaintiff's  demand,  the  defendant  is  entitled  to  judgment, 
if  the  value  of  the  property,  which  was  received,  devised, 
or  inherited,  as  the  case  may  be,  by  the  class  to  which  he 
belongs,  does  not  exceed  the  amount  of  the  valid  demands 
of  a  prior  class.  If  it  exceeds  the  amount  of  those  de- 
mands, the  judgment  against  the  defendant  cannot  exceed 
such  a  proportion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the 
excess. 


Id.;  §  1857.  Where  a  defendant,  or  a  person  belonging  to  his 

'ui^  \    class,  has  paid  a  demand  against  the  decedent's  estate,  of  a 
v^^        class  prior  to  that  of  the  plaintiff's  demand,  or  has  paid  a 
demand  of  the  same  class,  the  amount  of  the  demand  so  paid 
must  be  estimated,  in  ascertaining  the  amount  to  be  recov- 
ered, as  if  it  was  outstanding  and  unpaid 


Aotion  §  1858.  An  action  against  heirs  or  devisees,  brought  as 
pendedby  prescribed  in  this  article,  is  not  delayed,  nor  is  the  remedy 
anoy.  ^^  ^^^  plaintiff  Suspended,  by  reason  of  the  infancy  of  any 
of  the  parties ;  except  that  an  execution  shall  not  be  issued 
against  an  infant  heir  or  devisee,  until  the  expiration  of  one 
year  after  final  judgment  is  rendered,  and  the  judgment-roll 
filed. 


This  §  1869.  This  article  does  not  affect  the  liability  of  an 

not  appii-  heir  or  devisee,  for  a  debt  of  a  testator,  where  tiie  wiU 

199 


OHAP.  XY.]  A  DBOEDBNT'S  ESTATE.  g§  1860-1861 

ABT.  1^ 

expressly  charges  the  debt  exclusively  upon  the  real  prop-  where 
erty  descended  or  devised,  or  makes  it  payable  exclusively  oharget 
by  the  heir  or  devisee,  or  out  of  the  real  property  descended  property 
or  devised,  before  resorting  to  the  personal  property,  or  to  ''^ 
any  other  real  property  descended  or  devised* 


§  1860.  Where  a  person,  who  takes  real  property  of  a  one 
decedent  by  devise,  and  also  by  descent ;  or  who  takes  per-  where 
sonal  property  as  next  of  kin,  and  also  as  legatee ;  or  who  p«™on 
takes  both  real  and  personal  property  in  either  capacity ;  or  devuei, 
who  is  executor  or  administrator,  and  also  takes  in  either 
of  the  before  mentioned  capacities ;  would  be  liable,  in  one 
capacity,  for  a  demand  against  the  decedent,  after  the  ex- 
haustion of  the  remedy  against  him  in  another  capacity ; 
the  plaintiff  in  any  action  to  charge  him,  which  can  be  main- 
tained,  without  joining  with  him  any  other  person,  except 
a  person  whose  liability  is  in  aU  respects  the  same,  may 
recover  any  sum,  for  which  he  is  liable,  although  the  remedy 
against  him  in  another  capacity  was  not  exhausted.     But 
this  section  does  not  increase  the  sum,  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capacity  in  which 
he  is  actually  liable ;  nor  does  it  charge  a  defendant  indi- 
vidually, who  is  liable  only  in  a  representative  capacity. 


ARTICLE  THIRD. 

ACnOK  TO  B6TABLI8H  OB  IMPBACH  A  WiLL. 

Sbc.  1861.  When  action  to  establish  a  will  maj  be  brought. 
1862.  Judgment,  that  will  be  established. 
1868.  Judgment  admitting  the  will  to  probate. 
1864.  Contents  of  Judgment ;  surrogate's  dutj. 
1866.  Proof  of  lost  will  in  certain  cases. 

1866.  Action  to  establish,  etc,  will,  relating  to  real  property. 

1867.  Retrospectiye  effect  of  this  article. 

§  1861.  An  action  to  procure  a  judgment,  establishing  a  When 
will,  may  be  maintained,  by  any  person  interested  in  the  establish 
establishment  thereof,  in  either  of  the  following:  cases :  may  bo 
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1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
been  executed,  in  such  a  manner  and  under  such  circum- 
stances, that  it  might,  under  the  laws  of  the  State,  be  admit- 
ted to  probate  in  a  surrogate's  court ;  but  the  original  will 
is  in  another  state  or  country,  under  such  circumstances 
that  it  cannot  be  obtained  for  that  purpose ;  or  has  been 
lost  or  destroyed,  by  accident  or  design,  before  it  was  duly 
proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property^  made  by  a  person, 
who  resided  without  the  State,  at  the  time  of  the  execution 
thereof,  or  at  the  time  of  his  death,  has  been  duly  executed, 
according  to  the  laws  of  the  state  or  country  in  which  it 
was  executed,  or  in  which  the  testator  resided  at  the  time 
of  his  death,  and  the  case  is  not  one,  where  the  will  can  be 
admitted  to  probate  in  a  surrogate's  court,  under  the  laws 
of  the  State. 


Jadg-  §  1862.  If,  in  such  an  action,  the  facts  necessary  to  estab- 

that  win  lish  the  validity  of  the  will,  as  prescribed  in  the  last  sec- 
liBhed.  tion,  are  satisfactorily  proved,  final  judgment  must  be  ren- 
dered, establishing  the  will  accordingly.  But  where  the 
wiQ  of  a  person,  who  was  a  resident  of  the  State  at  the  time 
of  his  death,  is  established  as  prescribed  in  the  last  section, 
the  judgment  establishing  it  does  not  affect  the  con- 
struction or  validity  of  any  provision  contained  therein ; 
and  such  a  question  arising  with  respect  to  any  provision, 
must  be  determined  in  the  same  action,  or  in  another  action 
or  a  special  proceeding,  as  the  case  requires,  as  if  the  will 
was  executed  within  the  State. 


judg-  §  1868.  Where  the  parties  to  the  action,  who  have  ap 

admitting  pcarcd  or  have  been  duly  summoned,  include  all  the  per- 
probate.    SOUS,  who  would  bc  ucccssary  parties  to  a  special  proceed- 
ing, in  a  surrogate's  court,  for  the  probate  of  the  same  will 
and  the  grant  of  letters  thereupon,  if  the  circumstances 
were  such  that  it  could  have  been  proved  in  a  surrogate's 
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ooort ;  the  final  judgment,  rendered  as  prescribed  in  the 
last  section^  most  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be 
recorded  in  his  office ;  and  that  letters  testamentary,  or  let- 
ters of  administration  with  the  will  annexed,  be  issued 
thereupon  from  his  court,  in  the  same  manner,  and  with 
like  effect,  as  upon  a  will  duly  proved  in  that  court. 


§  1864.  A  copy  of  the  will  so  established,  or,  if  it  is  lost  contend 
or  destroyed,  the  substance  thereof,  must  be  incorporated  ment; 
into  a  final  judgment,  rendered  as  prescribed  in  the  last  pate's 
section ;  and  the  surrogate  must  record  the  same,  and  issue 
letters  thereupon,  as  directed  in  the  judgment. 


§  1865.  But  the  plaintiff  is  not  entitled  to  a  judgment,  ^^^ 
establishing  a  lost  or  destroyed  will,  as  prescribed  in  this  ^^  <»rtaiD 
article,  unless  the  will  was  in  existence,  at  the  time  of  the 
testator's  death,  or  was  fraudulently  destroyed  in  his  life- 
time ;  and  its  provisions  are  clearly  and  distinctly  proved  by 
at  least  two  credible  witnesses,  a  correct  copy  or  draft  being 
equivalent  to  one  witness. 


§  1866.  The  validity,  construction  or  effect,  under  the  Action  u 
laws  of  the  State,  of  a  testamentary  disposition  of  real  prop-  etc.,  wui! 
erty  situated  within  the  State,  or  of  an  interest  in  such  to  real 
pi-operty,  which  would  descend  to  the  heir  of  an  intestate, 
may  be  determined,  in  an  action  brought  for  that  purpose, 
in  like  manner  as  the  validity  of  a  deed,  purporting  to  con- 
vey land,  may  be  determined.    The  judgment  in  such  an 
action  may  perpetually  enjoin  any  party,  from  setting  up  or 
from  impeaching  the  devise,  or  otherwise  making  any  claim 
in  contravention  to  the  determination  of  the  court,  as  jus- 
tice requires.    But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the 
decree  of  a  surrogate's  court,  duly  rendered  upon  allega- 
tions for  that  purpose,  as  prescribed  in  article  first  of  title 
third  of  chapter  eighteenth  of  this  act,  where  the  plaintiff 
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was  duly  cited,  in  the  special  proceeding  in  the  surrogate's 
courts  before  the  commenc^nent  of  the  action. 


RatTo-  §  1867.  The  provisions  of  this  article  apply  as  well  to 

eSfe^t  of    wills  made  before,  as  to  those  made  after,  this  article  takes 

article.         cffect. 


ARTICLE   FOURTH. 

Qbhxral  akd  misgbllahboub  Pboyibionb. 

8Bal868.  ActioiibyehUdboniafterwill.orbj  witneaa  to  will. 
1889.  Receiver,  aa  suooeflsor  of  saryiying  execator,  eto. 
1870.  Next  of  kin  defined. 

Action         §  1868.  A  child,  bom  after  the  making  of  a  will,  who  is 
Mir  entitled  to  succeed  to  a  part  of  the  real  or  personal  prop- 
or  bV       erty  of  the  testator,  or  a  subscribing  witness  to  a  will,  who 
to  will,     is  entitled  to  succeed  to  a  share  of  such  property,  may  main- 
tain an  action  against  the  legatees  or  devisees^  as  the  case 
requires,  to  recover  his  share  of  the  property ;  and  he  is 
subject  to  the  same  liabilities,  and  has  the  same  rights,  and 
is  entitled  to  the  same  remedies,  to  compel  a  distribution 
or  partition  of  the  property,  or  a  contribution  from  other 
persons  interested  in  the  estate,  or  to  gain  possession  of 
the  property,  as  any  other  person  who  is  so  entitled  to 
succeed. 


Receiver,      §  1869.  Where  the  estate  of  a  decedent  has  been  brought 
oeiorof   imdcr  the  jurisdiction  of    the  supreme  court,   or  of   a 
Seouton  superior  city  court,  by  an  action  for  partition  or  distribu- 
tion, or  for  the  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surviving  execu- 
tor, appoint  a  receiver  of  the  estate,  pending  the  action, 
upon  such  terms  and  conditions,  and  upon  such  notice  to 
the  parties  interested,  as  the  court  directs,  and  upon  such 
security,  if  any,  as  to  the  court  seems  proper.    For  the  pur- 
pose of  carrying  into  effect  the  judgment  and  orders  of  the 
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court,  in  relation  to  the  estate,  a  receiver  so  appointed  is  the 
successor  in  interest  of  the  surviving  executor ;  and  has,  sub- 
ject to  the  direction  of  the  court,  the  like  power,  as  an  ad- 
mimstrator  with  the  will  annexed 


§  1870.  The  term,  "next  of  kin",  as  used  in  this  title,  nw 
includes  all  those  entitled,  under  the  provisions  of  law  re-  deflnad. 
kting  to  the  diBtribution  of  personal  property,  to  share  in 
the  unbequeathed  assets  of  a  decedent,  after  payment 
of  debts  and  expenses,  other  than  a  surviving  husband 
or 


TITLE  IV. 

OOwr  special  actions  cmd  rights  of  action. 

AxaoiM  1.  Judgment  creditor's  action. 

3.  Action  bj  a  private  person  upon  an  official  bond. 

8,  Action  by  a  private  person  for  a  penalty  or  forfelturo. 

4.  Certain  actions  to  recover  damages  for  wrongs. 

5.  IfisoellaneoQs  actions  and  righto  of  action. 

ARTICLE  FIBST« 

JUDOHSKT  CRBDITOB'8  ACTTIOH. 

Bao.  1871.  When  judgment  creditor  may  bring  action. 
1872.  To  what  county  execution  must  have  issued. 
1878.  What  property  may  be  reached. 

1874.  Interest  of  judgment  debtor  in  land  contract  may  be  reached. 

1875.  Id.;  how  applied. 

1876.  Injunction  may  be  issued. 

1877.  Beceiver  may  be  appointed. 

1878.  How  discovery  may  be  compeUed. 

1879.  Application  of  this  article ;  what  property  cannot  be  reached. 

§  1871.  Where  an  execution,  against  the  property  of  a  ^«n 
judgment  debtor,  issued  out  of  a  court  of  record,  as  pre-  creditor 
scribed  in  the  next  section,  has  been  returned  whollv  or  ^^?^ 

,  "^  aotlou. 

partly  unsatisfied,  the  judgment  creditor  may  maintain  an 
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action  against  the  judgment  debtor,  and  any  other  j>er^o] 
to  compel  the  discovery  of  any  thing  in  action,  oi*    otli* 


property  belonging  to  the  judgment  debtor,  and 
monej-,  thing  in  action,  or  other  property  due  to  liim,  c 
held  m  trust  for  him ;  to  prevent  the  transfer  theroof ,  o 
the  payment  or  delivery  thereof,  to  him,  or  to  any^  othe 
person ;  and  to  procure  satisfaction  of  the  plaintiffs  demand 
as  prescribed  in  the  next  section  but  one.  Where  the  exe 
cution  was  issued  as  prescribed  in  section  1934  of  this  act 
and  a  defendant  not  summoned  in  the  original  action  h 
made  a  defendant  in  an  action  brought  under  this  seotion. 
personal  property,  owned  by  him  jointly  with  the  defend- 
ants summoned  or  \vith  any  of  them,  may  be  applied  to 
the  satisfaction  of  the  plaintiffs  demand  as  prescnbed  in 
this  article. 

To^^h*t        ^  1872.  To  entitle  the  judgment  creditor  to  maintain  an 
execution  actiou  as  prescribed  in  the  last  section,  the  execution  must 
™ave^        have  been  issued  as  follows : 
iMued.  I    jf^  ^t  |.]j^  tiojg  ^f  ^]j^  commencement  of  the  action,  tlie 

judgment  debtor  is  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  he  has  an  office,  for  the  regular  trans- 
action of  busmess  in  person ;  or,  if  he  has  no  such  office  within 
the  State,  to  the  sheiiff  of  the  county  where  the  judgment- 
roll  is  filed,  unless  the  execution  was  issued  out  of  a  court, 
other  than  the  court  in  which  the  judgment  was  rendered  ; 
in  which  case,  it  must  have  been  issued  to  the  sheriff  of  the 
county  where  a  transcript  of  the  judgment  is  filed. 

'^'^at  §  1873.  The  final  judgment  in  the  action  must  direct  and 

maybe^  providc  for  the  satisfaction  of  the  sum  due  to  the  plaintiff, 
''®**^^®***  out  of  any  money,  thing  in  action,  or  other  personal  prop- 
erty, belonging  to,  or  due  to  the  judgment  debtor,  or  held  in 
trust  for  him,  which  is  discovered  m  the  action  ;  whether 
the  same  might  or  might  not  have  been  originally  taken, 
by  virtue  of  an  execution. 

intoTOBt  §  1874.  The  final  judgment  in  the  action  must  also  direct 
ment  *"  and  provide  for  the  satisfaction  of  the  sum  due  to  the  plain- 
ufndToL^  ^^^y  ^^*  ^f  ^^^  interest,  if  any,  of  the  judgment  debtor,  in  a 
^^^  contract  for  the  purchase  of  real  property  by  him ;  either 
reached,    by  selling  the  interest,  or  by  transferring  it  to  the  judgment 
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KTj  in  such  a  maimer  and  upon  such  terms,  as  ihe 
deems  most  condndye  to  the  interests  of  the  partiea 

lere  the  person,  bonnd  to  perform  the  contract  to  the 
tent  debtor,  is  a  defendant  in  the  action,  the  final 
Lent  may  direct  a  specific  performance  of  the  contract 

the  judgment  creditor,  or,  where  the  interest  in  the  con- 
is  directed  to  be  sold,  to  the  purchaser. 


m.  1. 


§  1876.  In  a  case  specified  in  the  last  section,  the  value  i^-i^ 
I.  of  the  interest  of  the  judgment  debtor  holding  the  contract 
most  be  ascertained,  under  the  direction  of  the  court ;  and 
10  mucb  thereof  as  is  necessary  must  be  applied  to  the  pay- 
iDent  of  the  sum  due  to  the  plaintifE,  and  the  residue,  if  any, 
to  the  benefit  of  the  judgment  debtor. 


§  1876.  A  temporary  injunction,  restraining  the  transfer  injuM. 
to  any  person,  or  the  payment  or  delivery  to  the  judgment  be  iMMd 
debtor,  of  any  money,  thing  in  action,  or  other  property  or  ^ 

interest^  which  may,  by  the  provisions  of  this  article,  be 
applied  to  the  satisfaction  of  the  sum  due  to  the  plaintiff, 
loay .  be  granted  in  the  action*  The  injunction,  and  the  pro- 
ceedings before  and  after  it  is  granted,  are  governed  by  the 
provisions  of  article  first  of  title  second  of  chapter  seventh 
of  this  act ;  for  which  purpose,  the  injunction  is  deemed  to 
^  one  of  those  specified  in  section  608  of  this  act 


§  1877.  The  court  may,  by  an  order,  or  by  the  interlocu- 
toiy  or  final  judgment  in  the  action,  appoint  a  receiver  of  gi 
^uy  or  all  of  the  property  of  the  judgment  debtor ;  and  may 
direct  the  judgment  debtor,  or  any  other  defendant  in  the 
wtion,  to  convey  or  deliver  to  the  receiver,  as  justice 
requires,  any  property,  real  or  personal,  book,  voucher,  or 
other  paper,  or  to  execute  any  instrument,  which  it  deems 
necessary,  for  perfecting  or  assuring  the  receiver's  title 
or  possession. 
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Howdto-  §  1878.  A  diacovery  may  be  compelled  in  an  action, 
r;^  brought  as  prescribed  in  this  article,  by  directing  the  per- 
p2Sed.  eon,  required  to  make  it,  to  appear  before  the  court,  or  a 
referee  appointed  by  it,  and  to  be  examined  under  oath,  con- 
ceming  the  matters  pertaining  to  the  diBcovery.  But  this 
section  does  not  affect  the  right  of  the  plaintiff,  to  cause 
the  deposition  of  a  defendant  to  be  taken,  as  prescribed  in 
article  first  of  title  third  of  chapter  ninth  of  this  act. 


AppMoap       §  1879.  This  article  does  not  apply  to  a  case,  where  the 
this  will-   judgment  debtor  is  a  corporation,  created  by  or  under  the 
property   laws  of  the  State.     Nor  does  it  authorize  the  discovery  or 
reached.    seizuTc  of,  or  othcr  interference  with,  any  property,  which 
is  expressly  exempted  by  law  from  levy  and  sale,  by  virtue 
of  an  execution ;    or  any  money,  thing  in  action,  or  other 
property,  held  in  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  a  person  other  than  the  judgment  debtor ; 
or  the  earnings  of  the  judgment  debtor  for  his  personal  ser- 
vices, rendered  within  sixty  days  next  before  the  commence- 
ment of  the  action,  where  it  is  made  to  appear,  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use 
of  a  family,  wholly  or  partly  supported  by  his  labor. 


ABTICIiE  SECOND. 

Action  by  a  pbiyatb  Person  ttfon  an  official  Bond. 

8bc.  1880.  Application  for  leave  to  sue  aherifiTs  bond ;  proof  required. 

1881.  Order  grantiQg  leave ;  action  thereapon. 

1882.  Suecessive  actions. 

1883.  Indorsement  upon  execution . 

1884.  Collection  of  execution ;  when  a  defence  to  aubsequent  action. 
1886.  When  claimants  entitled  to  ratable  distribution. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  other  offieen. 

1889.  Actions,  etc.,  under  the  last  three  sections,  regulated. 

1890.  Heceivers,  etc.,  deemed  public  ofiBcers. 

1891.  Demand  of  monej  ;  when  necessary  before  applicatloai 
189d.  Application  may  be  made  ex  parte. 
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\  IV,]       ACTIONS  UPON  OFFICIAL  BONDS.  §§  1880-1883. 


▲BT.  2. 


§  1880.  Where  a  Bheriflf  is  liable  for  the  escape  of  a  Appiioa- 
soner  committed  to  his  custody,  or  is  guilty  of  any  other  leave  uf 
ionable  default  or  misconduct  in  his  office,  the  person  eheriflrs 
ijiu^  thereby  may  apply  to  the  supreme  court,  or  to  a  p^ofW 
iperior  city  court  having  jurisdiction,  for  leave  to  prose-  **""^*** 
lie  the  sheriffs  official  bond.     The  application  must  be 
^mpanied  with  proof,  by  affidavit,  of  the  default  or  mis- 
induct  complained  of,  and  that  satisfaction  of  the  same 
IS  not  been  received ;    and  with  a  certified  copy  of  the 
[official  bond. 

§  1881.  Upon  such  an  application,  the  court  must  grant  ^""^^^^ 
order,  permitting  the  applicant  to  maintain  an  action  feav©; 
lipoa  the  bond.     The  action  must  be  brought,  in  the  court  there- 
which  granted  the  order,  by  the  applicant  as  plaintiff ;  and 
it  may  be  maintained,  as  if  the  applicant  was  the  obligee 
named  in  the  bond,  except  as  otherwise   expressly  pre- 
scribed in  this  article. 

§  1882.  The  same,  or  any  other  applicant,  may,  in  like  suooet^ 
manner,  either  before  or  after  judgment  in  the  first  action,  aetiooi. 
obtain,  from  the  court  which  made  the  first  order,  but  not 
from  any  other  court,  an  order,  permitting  him  to  maintain 
another  action,  in  the  same  court,  upon  the  same  bond,  for 
another  default  or  misconduct.  Any  number  of  such  orders 
may  be  successively  made;  and  neither  of  the  actions 
authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise 
expressly  prescribed  ia  this  article. 


§  1883.  Where  an  execution  is  issued  upon  a  judgment,  i^doi 
recovered  against  the  sheriff  and  any  of  his  sureties,  in  an  «p^n  ez» 
action,  brought  pursuant  to  the  last  four  sections,  the  plain- 
tiff's attorney  must  indorse  thereon  a  direction  to  collect 
the  same,  in  the  first  place,  out  of  the  property  of  the 

sheriff,  and,  if  sufficient  property  of  the  sheriff  cannot  be 
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§g  1864-1S85.  ACTIONS  UPON  OFFICIAL  BONDS.      [ohap.  XT. 


TITLBA. 


found,  then  to  collect  the  deficiency  out  of  the  property  of 
the  surety  or  sureties. 


Couec-         §  1884.  It  is  a  defence  by  a  surety,  against  whom  BXi 

exeou-      action  is  brought  upon  a  sheriflPs  official  bond,  that  he,  or 

when  a     any  othcr  surety  or  sureties,  have  been  or  will  be  compelled, 

to  BDbM-  for  want  of  sufficient  property  of  the  sheriff,  to  pay,  upon 

MtdoD.     one  or  more  judgments  recovered  against  him  or  them,  upon 

the  same  bond,  an  aggregate  amount,  exclusive  of  costs, 

officers'  fees,  and  expenses,  equal  to  the  sum  for  which  the 

defendant  is  liable,  by  reason  of  the  bond.     It  is  a  partial 

defence,  that  the  difference  between  the  aggregate  amount^ 

so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defendant 

is  thus  liable,  is  less  than  the  amount  of  the   plaintifPs 

demand. 


When  8  1886.  If  the  a^greirate  amount  of  the  liabilities,  which 

elalmants       .    ,       ,  ?  i  •  i  ^       »iw        ^   •  ^ 

entitled  might  be  recovered  by  actions  upon  the  sheriffs  omicial 
dktrihn-  bond,  as  prescribed  in  this  article,  exceeds  the  sum  for 
which  the  sureties  are  liable,  the  court  must,  upon  the  ap- 
plication of  a  person  who  has  obtained  leave  to  prosecute  the 
bond,  made  upon  notice  to  the  plaintiff's  attorney,  in  each 
action  then  pending  upon  the  sheriffs  official  bond,  and  in 
each  uncollected  judgment  recovered  thereupon,  direct  and 
provide  for  the  distribution  of  the  money,  collected  out  of 
the  property  of  the  sureties,  among  the  persons  in  favor 
of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
.  amount  which  each  one  is  entitled  to  recover ;  to  be  ascer- 
tained by  a  reference,  or  in  such  other  manner  as  the  court 
directs.  For  the  purposes  of  the  motion,  an  order  may  be 
made  by  a  judge,  forbidding  the  payment,  to  the  plaintiff 
in  any  action,  of  the  sum  collected  or  to  be  collected,  by 
virtue  of  a  judgment  therein.  But  this  section  does  not 
authorize  the  court  to  compel  a  plaintiff  to  refund  any 
money,  collected  and  received  by  him,  in  good  faith,  before 
service  or  notice  of  such  an  order. 
I8d 


».  XT.]       ACTIONS  UPON  OFFICIAL  BONDS. 


§§  1886-1889. 


1886.  Where  a  surrogate,  or  an  officer  acting  as  surro-  ao^u*" 
,  is  guilty  of  any  actionable  default  or  misconduct  in  ^SS^" 
|office,  the  person  injured  thereby  may  apply  for  leave  Knd! 
prosecute  the  delinquent's  official  bond. 


1887.  Where  a  certified  copy  of  the  order  or  judgment  ^^^^ 
court,  directing  a  county  treasurer  to  pay  or  deliver,  to  J^^ 

or  more  persons  designated  therein,  any  money,  stocks,  w^'^ix^n*!- 
ities,  or  other  investments  held  by  him,  subject  to  the 
;tion  of  that  court,  is  served  upon  the  county  treasurer, 

le  fails  to  obey  the  direction,  the  person  injured  thereby 
apply  for  leave  to  prosecute  his  official  bond.     Service 

m  a  county  treasurer,  as  required  by  this  section,  may 
le  personally,  or  by  leaving  the  paper,  either  at  his 
during  his  absence  therefrom,  with  a  person  of  suitar 

age  and  discretion,  having  charge  of  the  office,  or  at  his 

idence,  or  his  last  residence  within  the  county,  with  a 
>u  of  suitable  age  and  discretion. 


^  L888.  Where  a  public  officer  is  required  to  give  an  Aotions 
icial  bond  to  the  people,  and  special  provision  is  not  offloiai 

e  by  law,  for  the  prosecution  of  the  bond,  by  or  for  the  other  . 
nefit  of  a  person,  who  has  sustained,  by  his  default,  delin- 
lency,  or  misconduct,  an  injury,  for   which  the  sureties 

)n  the  bond  are  liable,  such  a  person   may  apply  for 
Lve  to  prosecute  the  delinquent's  official  bond. 


§  1889.  Sections  1880  to  1885  of  this  act,  both  inclusive,  Aotions, 
)vem  an  application,  made  as  prescribed  in  either  of  the  under  the 
_jt  three  sections,  and  each  action  brought  pursuant  to  an  eeotioM* 
>pder  made  thereupon,  as  if  the  delinquent  officer  and  his 
inreties  were  named  therein  instead  of  the  sheriff  and  his 

[SQreties. 
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Receiv-         §  1890.  A  receiver,  an  assignee  of  an  insolvent  debtor,  OF  a 

deemed'    trustee  OF  Other  officer,  appointed  by  a  conrt  or  a  judge,  is  a 

SfflMM.     public  officer,  within  the  meaning  of  the  last  section  but  one; 

but  where  he  was  appointed  by  or  pursuant  to  the  order  of 

a  court,  or  in  a  special  proceeding  specified  in  title  twelftn 

of  chapter  seventeenth  of  this  act,  the  application  for  leave 

to  prosecute  his  official  bond  must  be  made  to  the  court  by 

which,  or  pursuant  to  whose  order,  he  was  appointed,  or  in 

which  the  judgment   was  rendered,  as  the  case  may  be. 

An  action,  brought  as  prescribed  in  this  section,  must  be 

'     brought  in  the  court  to  which  application  is  made  for  leave 

to  bring  it. 


Demand       §  1891,  Where  the  default,  by  reason  of  which  an  appli- 
money:    catiou  for  Icavc  to  prosecute  an  official  bond  is  made,  as 
necessary  prescribed  in  this  article,  consists  of  the  non-payment  of 
appiioa-    money,  and  special  provision  is  not  otherwise  made  by  law, 
the  applicant  must  prove  a  demand  of  the  money  from  the 
officer,  or  that  a  demand  cannot  be  made,  with  due  dili- 
gence.   But  auoh  proof  is  not  neoessary,  where  the  appli- 
cant has  recovered  a  judgment  against  the  officer. 


▲piftUoa-       §  1892.  An  application  for  leave  to  prosecute  an  official 

^^mUST  bond,  as  prescribed  in  this  article,  may  be  made  without 

"  notice ;  but,  in  that  case,  the  officer,  or  either  of  his  sureties, 

may  apply,  upon  notice,  to  vacate  an  order  permitting  the 

applicant  to  maintain  an  action,  upon  any  ground,  showing 

that  it  ought  not  to  have  been  granted. 


ABTIOIiE  THIRD. 

AonON  BT  A  PRIYATB  PERSOH  FOB  ▲  PiSKALTY  OB  FoUFBimB. 

8bo.  1S98.  Action  by  person  specially  a^grieTed. 
1894.  Action  by  common  informer. 
1896.  Id.;  service  of  sammonci. 

1896.  Id.;  when  not  barred  by  a  ooUaslYe  recovery. 

1897.  Indorsement  apon  summons. 

1898.  When  part  of  a  penalty  may  be  recoyered. 
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XT.]         ACTIONS  FOE  PENALTIES,  ETC.  §§  1893-1897. 

§  1893.  Where  a  penalty  or  forfeiture  is  given,  by  a  AtSok  by 
ite,  to  a  person  aggrieved  by  tlie  act  or  omission  of  ?Xiv 
;lier,  the  person  to  vp^hom  it  is  given,  may,  if  it  is  pecu*-  ^l^ 
\  maintain  an  action  to  recover  the  amount  thereof ; 
if  it  consists  of  the  forfeiture  of  a  chattel,  he  may  main- 
an  action  to  recover  the  chattel,  or  its  value,  or  other 
as  the  case  requires. 

§  1894.  Where  a   penalty  or  forfeiture  is  given,  by  a  Actdon  &? 
ktute,  to  any  person  who  sues  therefor,  an  action  to  re-  infomur 
►ver  it  may  be  maintained,  by  any  person,  in  his  own 
jname ;  but  the  action  cannot  be  compromised  or  settled, 
I  without  the  leave  of  the  court  in  which  it  is  brought. 

§  1895.  The  summons  in  an  action,  brought  as  prescribed  ^iVioeof 
in  the  last  section,  can  be  served  only  by  an  officer,  author-  ronunona 
ized  by  law  to  collect  an  execution,  issued  out  of  the  same 
court.  The  summons,  when  issued,  cannot  be.  counter- 
manded by  the  plaintiff  before  the  service  thereof ;  and, 
immediately  after  it  has  been  served,  the  officer,  who  served 
it^  must  file  it,  with  his  certificate  of  service,  in  the  office 
of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to  the 
magistmte  by  whom  it  was  issued,  as  the  case  requites. 

8  1896.  In  an  action  to  recover  a  penalty  or  forfeiture,  m.; 

•  1  -I  11  11  1      ^^^^  not 

given  by  a  statute,  brought  by  any  person,  other  than  the  barred 
person  aggrieved  or  a  public  officer,  the  plaintifE  may  re-  ooun«ive 
cover,  notwithstanding  the  recovery  of  a  judgment,  for  or 
against  the  defendant,  in  an  action  brought  therefor  by 
another  person,  if  he  establishes  that  the  formef  judgment 
was  recovered  collusively  and  fraudulently. 

§  1897.  In  an  action  to  recover  a  penalty  or  forleiturei  indorw* 
given  by  a  statute,  if   a  copy  of  the  complaint  is  notnpon 
deliv^^ed  to  the  defendant  with  a  copy  of  the  summona,  a 
general  r^erence  to  the  statute  must  be' indorsed  upon  the 
copy  of  the  summons  so  delivered,  in  the  following  form, 
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TITliBi. 


^  According  to  the  provisions  of '',  eta;  adding  such  a  de- 
scription of  the  statute,  as  will  identify  it  with  convenient 
certainty,  and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  la  different  sections  thereof,  for  differ^ 
ent  acts  or  omissions. 

Mfffof »  §  1898.  Where  a  statute  gives  a  pecuniary  penalfy  or 
poM^  forfeiture,  not  exceeding  a  specified  sum,  an  action  may  be 
maintained  to  recover  the  sum  specified ;  and  the  court,  jury, 
or  referee,  by  which  or  by  whom  the  issues  of  fact  are  tried, 
or,  where  judgment  is  taken  by  default  for  failure  to  appear 
or  plead,  the  damages  are  ascertained,  may  award  to  the 
plaintiff  the  whole  sum,  or  such  a  part  thereoi^  as  it  or  he 
deems  proportionate  to  the  offence. 


ABTICLE  FOURTH. 

CmattAJs  AonoHB  to  bbooyxb  Vjjubmb  won  Wbohm. 

Sm.  1890.  CiTil  and  eriminal  pioBeeatioiui  not  mezged. 

1900.  Action  for  ralng,  eta»  in  nune  of  aaothw.   Hade  also  a  miiidimMwinnr. 
1001.  Treble  and  other  inereased  damagea  to  be  reooTered. 
IOCS.  Action  for  eaoaing  death  by  negligence,  etc 
1908.  Id. ;  for  whose  benefit. 
lOOi.  Id. ;  amount  of  reooTeiy. 

1905.  Next  of  kin  defined. 

1906.  Action  for  slander  of  a  woman. 

itor.  When  action  for  libel  cannot  be  maintained. 
1908.  The  last  section  qualified. 


ciTiiand       §  1899.  Where  the  violation  of  a  right  admits  of  a  civil 
prosecu-   and  also  of  a  criminal  prosecution,  the  one  is  not  merged 

tionanot  *  '  ° 


merged,    in  the  othcr. 


Action         §  1900.  If  a  person,  vexatiously  or  maliciously,  in  the 
eto.f?n   '  name  of  another  but  without  the  latter's  consent,  or  in  the 

name  of  a  -■  . . 

another,   name  of  an  unknown  person,  commences  or  contmues,  or 

Made  also  ■■  t  •  i  •  •  -% 

a  misde-    causes  to  DC  Commenced  or  continued,  an  action  or  special 

proceeding,  in  a  court,  of  record  or  not  of  record,  or  a  special 
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CHAP.  XV.]  ACTIONS  FOB  WBONGS.  §§  1901-1908. 

proceeding  before  a  judge  or  a  justice  of  the  peace ;  or  takes, 
or  causes  to  be  taken,  any  proceeding,  in  the  course  of  an 
action  or  special  proceeding  in  such  a  court,  or  before  such 
an  officer,  either  before  or  after  judgment  or  other  final 
determination ;  an  action,  to  recover  damages  therefor,  may- 
be maintained  against  him,  by  the  adverse  party  to  the 

tained  by  the  person,  if  any,  whose  name  was  thus  used. 
He  is  also  guilty  of  a  misdemeanor,  punishable  by  imprison- 
ment^ not  exceeding  six  months. 


§  1901.  In  an  action,  brought  by  the  adverse  party,  as  ^^ 
prescribed  in  the  last  section,  the  plaintiff,  if  he  recovers  inoreaMd 
final  judgment,  is  entitled  to  recover  treble  damages.     In  to  be  re- 
an  action,  brought  by  the  person  whose  name  was  used,  as 
prescribed  in  the  last  section,  the  plaintiff  is  entitled  to 
recover  his  actual  damages,  and  two  hundred  and  fifty  doL 
lais  in  addition  thereto. 


§  1902.  The  exlecutor  or  administrator  of  a  decedent,  who  Action 
hae  left,  him  or  her  surviving,  a  husband,  wife,  or  next  of  ^ 
kin,  may.  maintain   an   action  to  recover  damages  for  an^ 
wrongful  act,  neglect,  or  default,  by  which  the  decedent's  SS^ 
death   was  caused,   against  a  natural^  person   who,  or  a 
corporation  which,  would  have  been  liable  to  an  action  in 
favor  of  the  decedent,  by  reason  thereof,  if  death  had  not 
ensued.     Such  an  action  must  be  commenced  within  two 
years  after  the  decedent's  death. 

§  1908.  The  damages  recovered  in  an  action,  brought  as  w.;  for 
prescribed  in  the  last  section,  are  exclusively  for  the  benefit  benefit, 
of  the  decedent's  husband  or  wife,  and  next  of  kin ;  and, 
when  they  are  collected,  they  must  be  distributed  by  the 
plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his 
hands,  after  payment  of  all  debts,  and  expenses  of  adminis- 
tration. But  the  plaintiff  may  deduct  therefrom  the  ex- 
penses of  the  action,  and  his  commissions  upon  the  residue; 
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§§  1904-1907.  ACTIONS  FOB  WRONGS.  [chap.  xv. 

""^^  *•  which  must  be  allowed  by  the  surrogate^  upon  notice,  given 
in  such  a  manner  and  to  such  persons,  as  the  surrogate 
deems  proper. 


Id.;  8  1904.  The  damages  awarded  to  the  plaintiff  may  be 

recovery,  such  a  sum,  uot  exceeding  five  thousand  dollars,  as  the  jury, 
upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of 
fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  inju- 
ries, resulting,  from  the  decedent's  death,  to  the  person  or 
persons,  for  whose  benefit  the  action  is  brought.  When 
final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awarded,  interest  thereupon  from  the 
decedent's  death,  and  include  it  in  the  judgment.  The 
inquisition,  verdict,  report,  or  decision,  may  specify  the 
day  from  which  interest  is  to  be  computed ;  if  it  omits  so 
to  do,  the  day  may  be  determined  by  the  clerk,  upon  affi- 
davits. 


Next  of        §  1905.  The  term,  "  next  of  kin'',  as  used  in  the  foregoing 
defined.    Sections,  has  the  meaning  speoifled  in  section  1870  of  this 
act. 


AotiMi         §  1906.  In  an  action  of  slander,  brought  by  a  woman,  for 
der  of  a    words  imputiug  unchastity  to  her,  it  is  not  necessary  to 

woman.  .  ...  . 

allege  or  prove  special  damages.    If  the  plaintiff  is  married, 
the  damages  recovered  are  her  separate  property. 


When  §  1907.    An  action,  civil  or  criminal,  cannot  be  main- 

libei  can-  taiucd  agaiust  a  reporter,  editor,  publisher,  or  proprietor  of 

main-  a  ucwspaper,  for  the  publication  therein  of  a  fair  and  true 
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report  of  any  judicial,  legislative,  or  other  public  and  offi-    ^*^**' 
cial  proceedings,  without  proving  actual  malice  in  making 
the  report. 


§  1908.  The  last  section  does  not  apply  to  a  libel,  con-  Theuwt 
tained  in  the  heading  of  the  report ;  or  in  any  other  matter,  qualified, 
added  by  any  person  concerned  in  the  publication ;  or  in 
the  report  of  any  thing  said  or  done,  at  the  time  and  place 
of  the  public  and  official  proceedings,  which  was  not  a  part 
thereof. 


ARTICLE  FIFTH. 

MiBCBixiLKBOUs  Actions  aiu>  Hiohts  or  Action. 

Sec.  1909.  When  transferee  of  claim  or  demand  may  sue.    Bights  of  <)efendant 
ete. 

1910.  What  claims  or  demands  may  be  transferred. 

1911.  Id. ;  canse  of  action  for  usury. 

1912.  Judgment;  when  assignable. 
191&  Ajction  upon  judgment  regalatnd. 

1914.  Ancillary  action  for  discovery  abolished. 

1915.  Action  upon  a  penal  bond. 

1916.  Action  by  surety  or  trustee  to  recover  costs,  etc. 

1917.  Action  upon  lost  negotiable  paper. 

1918.  The  last  SBGtion  qualified. 

§  1909.  Where  a  claim  or  demand  can  be  transferred,  when 
the  transfer  thereof  passes  an  interest,  which  the  trans-  t^^ot 
feree  may  enforce  by  an  action  or  special  proceeding,  or  de^d 
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TITLE  i,       •     ,  Ji!  jl»»r» 

may  sue.  mterpose  OS  a  deience  or  counterclaim,  in  nis  own  name, 
deleud-^'  as  the  transferor  might  have  done ;  subject  to  any  defence 
aut,  etc.  ^j.  counterclaim,  existing  against  the  transferor,  before  no- 
tice of  the  transfer,  or  against  the  transferee.  But  this 
section  does  not  apply,  where  the  rights  or  liabilities  of  a 
party  to  a  claim  or  demand,  which  is  transferred,  are  regu- 
lated by  special  provision  of  law;  nor  does  it  vary  the 
rights  or  liabilities  of  a  party  to  a  negotiable  instrument, 
which  is  transferred. 


What  8  1910.  Any  claim  or  demand  can  be  transferred,  except 

claims  or    ,     ^  ^     .       *L  ^.        , 

demauda  m  ouc  of  the  lollowmg  cascs : 

mav  bo  

trans-  1.  Where  it  is  to  recover  damages  for  a  personal  injury, 

or  for  a  breach  of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made  void 
by  a  statute  of  the  State ;  or  upon  a  claim  to  or  interest  in 
real  property,  a  grant  of  which,  by  the  transferor,  would  be 
void  by  such  a  statute. 

3.  Where  a  transfer  thereof  is  expressly  forbidden  by  a 
statute  of  the  State,  or  of  the  United  States,  or  would  con- 
travene public  policy. 


Id.; cause      S  1911.  A  causc  of  actiou  to  cancel,  or  otherwise  affect 

of  action         ^,  -  .  .  ^ 

for  usury,  an  mstrumeut  executed,  or  an  act  done,  as  security  for  a 
usurious  loan  or  forbearance,  can  be  thus  transf eiTed,  where 
the  instrument  or  act  creates  a  specific  charge  upon  property, 
which  is  also  transferred  in  disaffirmance  thereof,  and  not 
otherwise ;  but,  in  that  case,  the  transferee  does  not  succeed 
to  the  right,  conferred  by  statute  upon  the  borrower,  to 
procure  relief,  without  paying,  or  offering  to  pay,  any  part 
of  the  sum  or  thing  loaned. 


judg.  §  1912.  A  judgment  for  a  sum  of  money,  or  directing  the 

when'      payment  of  a  sum  of  money,  recovered  upon  any  cause  of 
M^    action,  may  be  transferred ;  but  if  it  is  vacated  or  reversed, 
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the  transfer  thereof  does  not  transfer  the  cause  of  action,    ^^'  *' 
unless  the  latter  was  transferable  before  the  judgment  was 
recovered. 

§  1913.  Except  in  a  case  where  it  is  otherwise  specially  Action 
prescribed  in  this  act,  an  action  upon  a  judgment  for  a  sum  "ad^mem 
of   money,  rendered  in  a  court  of  record  of  the  State,  can-  '®«"***^®^ 
not  be   maintained,  between  the   original   parties   to   the 
judgment,  unless,  either 

1.  It  was  rendered  against  the  defendant  by  default, 
for  want  of  an  appearance  or  pleading,  and  the  summons 
was  served  upon  him,  othei-wise  than  personally ;  or 

2.  The  court  in  which  the  action  is  brought  has  pre- 
viously made  an  order,  granting  leave  to  bring  it.  Notice 
of  the  application  for  such  an  order  must  be  given  to  the 
adverse  party,  or  the  person  proposed  to  be  made  the  ad* 
verse  party,  personally,  unless  it  satisfactorily  appears  to 
the  court,  that  personal  notice  camiot  be  g^ven,  with  due 
diligence ;  in  which  case,  notice  may  be  given  in  such  a 
manner  as  the  court  directs. 

§  1914.  An  action  cannot  be  maintained,  to  obtain  a  dis-  Anouiuy 
covery  under  oath,  in  aid  of  the  prosecution  or  defence  of  diBooverr 

.•^  .  '  ^  abolished 

another  action. 

§  1915.  A  bond  in  a  penal  sum,  executed  within  or  with-  Action 
out  the  State,  and  containing  a  condition  to  the  effect,  that  ponai 
it'is  to  be  void,  upon  performance  of  any  act,  has  the  same 
effect,  for  the  purpose  of  maintaining  an  action  or  special 
proceeding,  or  two  or  moi*e  successive  actions  or  special 
proceedings  thereupon,  as  if  it  contained  a  covenant  to  pay 
the  sum,  or  to  perform  the  act,  specified  in  the  condition 
thereof.  But  the  damages  to  be  recovered  for  a  breach,  or 
Buccessive  breaches,  of  the  condition,  cannot,  in  the  aggre- 
gate, exceed  the  penal  sum,  except  where  the  condition  is 
for  the  payment  of  money ;  in  which  case,  they  cannot  ex- 
ceed the  penal  sum,  with  interest  thereupon,  from  the  time 
when  the  defendant  made  default  in  the  performance  of 
the  condition. 
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Action  by  §  1916.  A  Burety,  including  a  drawer  or  indorser,  may 
touBtee  t(>  recover,  in  an  action  against*  his  principal ;  and  an  executor, 
eto.  administrator,  or  other  trustee,  may,  where  the  trust  estate 
is  insufficient  to  reimburse  him,  recover,  in  an  action  against 
the  beneficiary  whom  he  represents ;  his  reasonable  costs 
and  other  expenses,  incurred  necessarily  and  in  good  faith, 
in  the  prosecution  or  defence,  by  the  express  or  implied 
consent  of  the  principal  or  beneficiary,  of  an  action  or 
special  proceeding,  relating  to  the  demand  secured,  or  to 
the  trust  estate,  as  the  case  requires.  This  section  does 
not  affect  any  special  agreement  relating  to  those  costs  and 
expenses. 


Aetion  §  1917.  Where  it  appears,  upon  the  trial  of  an  action^ 
|o«t  ne«o-  that  a  negotiable  promissory  note  or  bill  of  exchange,  upon 
paper.  which  the  action,  or  a  counterclaim  interposed  in  the  action, 
is  founded,  was  lost,  while  it  belonged  to  the  party  claim- 
ing the  amount  due  thereupon,  he  may  prove  the  contents 
thereof,  by  parol  or  other  secondary  evidence,  and  may  re- 
cover or  set  off  the  amount  due  thereupon,  as  if  it  wap 
produced.  But  for  that  purpose,  he  must  give  to  the  ad- 
verse party  a  written  undertaking,  in  a  sum  fixed  by  the 
judge  or  the  referee,  not  less  than  twice  the  amount  of 
the  note  or  bill,  with  at  least  two  sureties,  approved  by  the 
judge  or  the  referee,  to  the  effect,  that  he  will  indemnify  the 
adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or 
bin,  and  against  all  costs  and  expenses,  by  reason  of  such 
a  claim. 


TheiMt  §  1918.  But  where  an  action  is  prosecuted  or  defended 
qoAiified.  by  the  people  of  the  State,  or  by  a  public  officer  in  their 
behalf,  the  people,  or  the  public  officer,  may  prove  the  con- 
tents of  a  lost  note  or  bill  of  exchange,  by  parol  or  other 
secondary  evidence,  and  may  recover  or  set  off  the  amoimt 
due  thereupon,  without  giving  any  security  to  the  adverse 
party. 
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•  1. 


seven  or 

more 

penonB 


TITLE  V. 

Oiksr  aoHons  by  or  against  parUaHlar  parties. 

AanouB  1.  Action  by  or  against  an  nnincorporated  assodation. 

2.  Actions  by  or  against  certain  coanty,  town,  and  manicipal  ofQoen, 
8.  Actions,  and  rights  of  action,  against  and  between  joint  debtors. 

ARTICLE  FIRST. 

AOnOR  BT  OR  ASAISn  AK  TUnROOBFOOUlTaD  ASSOOIATIOR. 

8bc.  1019.  Actions,  etc,  by  or  against  associations  of  seven  or  more  persons. 
1990.  Proceedings  in  case  of  death,  etc 
1031.  Effect  of  judgment ;  execution  therenpon. 
1022.  Sabsequent  action  against  members. 
1028.  This  article  permissive ;  effect  upon  statute  of  limitations. 
1024.  When  objection  of  misnomer,  etc,  ol  parties  not  available 

§  1919.  An  action  or  special  proceeding  nmy  be  main-  Actions, 
tained,  by  the  president  or  treasurer  of  an  unincorporated  or  ajicama 

,.•'*..  ^  associa- 

association,  consisting  of  seven  or  more  persons,  to  recover  tions  of 
any  property,  or  upon  any  cause  of  action,  for  or  upon  more 
whicb  all  the  associates  may  maintain  such  an  action  or 
special  proceeding,  by  reason  of  their  interest  or  ownership 
therein,  either  jointly  or  in  common.  An  action  or  special 
proceeding  may  be  maintained,  against  the  president  or 
treasurer  of  such  an  association,  to  recover  any  property,  or 
upon  any  cause  of  action,  for  or  upon  which  the  plaintiff 
may  maintain  such  an  action  or  special  proceeding,  against 
all  the  associates,  by  reason  of  their  interest  or  ownership, 
or  claim  of  ownership  therein,  either  jointly  or  in  common, 
or  their  liability  therefor,  either  jointly  or  severally.  Any 
partnership,  or  other  company  of  persons,  which  has  a 
president  or  treasurer,  is  deemed  an  association,  within  the 
meaning  of  this  section. 


§  1920,  The  death  or  legal  incapacity  of  a  member  of  Proceed 
the  association  does  not  affect  an  action  or  special  proceed-  case  of 
bg,  brought  as  prescribed  in  the  last  section.    If  the  officer,  «to. 
by  or  agamst  whom  it  is  brought,  dies,  is  removed,  resigns, 

143 


g§  1921-1922.  ACTIONS  BY  OB  AGADfST  ASSOCIATIONS.    fOHAP.  xv. 

or  becomes  otherwise  incapacitated,  during  the  pendency 
thereof,  the  court  must  make  an  order,  directing  it  to  be 
continued  by  or  against  his  successor  in  office,  or  any  other 
officer,  by  or  against  whom  it  might  have  been  originally 
commenced. 


upon. 


flfltot  §  1921.  In  such  an  action,  the  officer  against  whom  it  is 

ment ;  brought  cauuot  be  arrested ;  and  a  judgment  against  him 
^m-  does  not  authorize  an  execution  to  be  issued  against  his 
property,  or  his  person;  nor  does  the  docketing  thereof 
bind  his  real  property  or  chattels  real  Where  such  a 
judgment  is  for  a  sum  of  money,  an  execution  issued 
thereupon  must  require  the  sheriff  to  satisfy  the  same, 
out  of  any  personal  property  belonging  to  the  association, 
or  owned,  jointly  or  in  common,  by  aU  the  members  thereof, 
omitting  any  direction  respecting  real  property. 


subse-  §  1922.  Where  an  action  has  been  brought  against  an 

2^ioQ  officer,  or  a  counterclaim  has  been  made,  in  an  action 
nSmSepi.  brought  by  an  officer,  as  prescribed  in  the  last  three  sec- 
tions, another  action,  for  the  same  cause,  shall  not  be 
brought  against  the  members  of  the  association,  or  any  of 
them,  until  after  final  judgment  in  the  first  action,  and 
the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of 
an  execution  issued  thereupon.  After  such  a  return,  the 
party  in  whose  favor  the  execution  was  issued,  may  main- 
tain an  action,  as  follows : 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering 
upon  a  counterclaim,  he  may  maintain  an  action  against 
the  members  of  the  association,  or,  in  a  proper  case,  against 
any  of  them,  as  if  the  first  action  had  not  been  brought, 
or  the  counterclaim  had  not  been  made,  as  the  case 
requires ;  and  he  may  recover  therein,  as  part  of  his  dam- 
ages, the  costs  of  the  first  action,  or  so  much  thereof,  as  the 
sum,  collected  by  virtue  of  the  execution,  was  insufficient 
to  satisfy. 
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2.  Where  he  was  a  defendant,  and  the  case  is  not  within  ^''*  * 
subdivision  fii-st  of  this  section,  he  may  maintain  an  action^ 
to  recover  the  sum  remaining  uncollected,  against  the  per- 
sons who  composed  the  association,  when  the  action  against 
him  was  commenced,  or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person, 
in  whose  favor  the  judgment  in  the  first  action  was  ren- 
dered, to  enforce  a  bond  or  undertaking,  given  in  the 
course  of  the  proceedings  therein. 

§  1928.  This  article  does  not  prevent  an  action  from  This 
being  brought  by  or  against  all  the  members  of  an  associa-  ^^^ 
tion,  except  as  prescribed  in  the  last  section.    Where  an  ^^^^ 

.  .  .      •  upon 

action  is  brought  against  the  members  of  the  association,  as  !^^^  ^ 
prescribed  in  subdivision  first  of  the  last  section,  the  time  ^^^bm. 
between  the  conunencement  of  the  action  by  or  against  the 
officer,  and  the  return  of  the  first  execution  issued  upon  the 
final  judgment  rendered  thei^in,  is  not  a  part  of  the  time 
limited  by  law,  for  the  commencement  of  Ihe  second  action. 

S  1924.  Section  1813  of  this  act  applies  to  an  action  when 

»i.  .-«,,_  .•■ix  •*  objection 

brought,  as  prescribed  m  the  last  section  but  one,  against  of  mi«no 
the  members  of  any  association,  which  keeps  a  book  for  of  pkrtiM 
the  entry  of  changes  in  the  membership  of  the  association,  awe. 
or  the  ownership  of  its  property;  and  to  each  book  so 
kept. 

ABTIGLE  SECOND. 

AcnOKS  BT  OB  AGAINST  CERTAIN  COXJNTT,  TOWN,  AND  MUNICIPAL  OfFICBBS. 

890.  10d5.  Action  by  a  tax-payer  againat  a  publio  offloer. 

1026.  Actions  by  certain  county,  town,  and  manidpal  ofQcers. 

1937.  Actions  against  such  officers. 

192a  The  last  two  sections  qualified. 

1098.  Designation  of  such  officers  in  the  summons,  etc 

1080.  Successor  may  be  substituted. 

1081.  When  execution  against  officer  not  to  issue. 

§  1926.  An  action  to  obtain  a  judgment,  preventing  Aotion  oi 

waste  of,  or  injury  to,  the  estate,  funds,  or  otber  property  payer* 
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TITLSA. 

igainst  a  of  a  county,  town,  city,  or  incorporated  village  of  the  State, 
offleer.  may  be  maintained  against  any  officer  thereof,  or  any 
agent,  commissioner,  or  other  person,  acting  in  its  behalf^ 
by  a  citizen,  resident  therein,  who  is  assessed  for  and  is 
liable  to  pay,  or,  within  one  year  before  the  commencement 
of  the  action,  has  paid,  a  tax  therein.  This  section  does 
not  affect  any  right  of  action  in  favor  of  a  county,  city, 
town,  or  incorporated  village,  or  any  public  officer. 

Aottona        §  1926.  An  action  or  special  proceeding  may  be  noiain- 
taiiT"^     tained,  by  the  trustee  or  l^ustees  of  a  school  district ;  the 
town!  and  commissioucr  or  commissioners  of  highways  of  a  town ;  the 
Sfloeri?    overseer  or  overseers  of  the  poor  of  a  town,  village,  or  city ; 
the  supervisor  of  a  town;  the  county  superintendent  or 
superintendents  of  the  poor ;  or  the  supervisors  of  a  county, 
upon  a  contract,  lawfully  made  with  those  officers  or  their 
predecessors,  in  their  official  capacity ;  to  enforce  a  liability 
created,  or  a  duty  enjoined,  by  law,  upon  those  officers,  or 
the  body  represented  by  them ;  to  recover  a  penalty  or  a 
forfeiture,  given  to  those  officers,  or  the  body  represented 
by  them ;  or  to  recover  damages  for  an  injury  to  the  prop- 
erty or  rights  of  those  officers,  or  the  body  represented  by 
them;  although  the  cause  of  action  accrued  before  the 
conunencement  of  their  term  of  office. 


A.otioiui         §  1927.  An  action  or  special  proceeding  may  be  main 
Juoh"**      tained,  against  any  of  the  officers  specified  in  the  last  sec 

tion,  upon  any  cause  of  action,  which  accrues  against  them. 

or  has  accrued  against  their  predecessors,  or  upon  a  con 

tract  made  by  their  predecessors  in  their  official  capacity. 

and  within  the  scope  of  their  authority. 


officers. 


The  last        §  1928.  The  last  two  sections  do  not  apply  to  a  case, 


two 


geotiouH     where  it  is  specially  prescribed  by  law,  that  an  action  may 

•"--  U  mai«  b/orVi^t  ^/body.  «pre,»<«.  by  I 

officer  designated  in  those  sections ;  but,  in  such  a  case, 

the  prosecution  or  defence  of  the  action,  as  the  case  may 
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be,  must  be  conducted  by  the  persons  tlien  in  office,  who 
represent  that  body. 

§  1929.  In  an  action  or  special  proceeding,  brought  pur-  Designs- 
Boant  to  section  1926  or  section  1927  of  this  act,  the  officer,  such 
by  or  against  whom  it  is  brought,  must  be  described  in  the  ^  ^^^ 
summons,  or  other  process  by  which  it  is  commenced,  and  «*«• 
in  the  subsequent  proceedings  therein,  by  his  individual 
name,  with  the  addition  of  his  official  title.  An  objection, 
growing  out  of  an  omissioti  to  join  any  officer,  who  ought 
to  be  joined  with  the  others,  must  be  taken  by  the  answer, 
or,  in  a  special  proceeding,  before  the  close  of  the  case,  on 
the  part  of  the  defendant :  otherwise  it  is  waived. 

§  1930.  In  such  an  action  or  special  proceeding,  the  ®"^^^* 
court  must,  in  a  proper  case,  substitute  a  successor  in  office,  J^a***** 
in  place  of  a  person  made  a  party  in  his  official  capacity, 
who  has  died  or  ceased  to  hold  office ;  but  such  a  successor 
shall  not  be  substituted  as  a  defendant,  without  his  consent, 
unless  at  least  fourteen  days'  notice  of  the  application  for 
the  substitution,  has  been  personally  served  upon  him. 

§  1931.  An  execution  cannot  be  issued  upon  a  judgment  when 
for  a  sum  of  money,  rendered  against  an  officer  in  an  action  4^*^ 
or  special  proceeding,  brought  by  or  against  him,  in  his  notto 
official  capacity,  pursuant  to  this  article ;  except  where  it 
is  rendered  against  the  trustee  or  trustees  of  a  school  dis- 
trict, or  the  commissioner  or  commissioners  of  highways  of 
a  town.    In  either  of  those  cases,  an  execution  may  be 
issued  against  and  be  collected  out  of  the  property  of  the 
officer,  and  the  sum  collected  must  be  allowed  to  him,  in 
the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 
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ARTICLE  THIRD. 

AcnoKB  AND  Rights  of  Action  against  and  bbtwebn  joint  Debtorr. 

Bbo.  1962.  Judgment  against  defendants  JointI j  indebted,  when  all  are  not  aerv«d 
1938.  Effect  of  such  judgment. 
1984.  Execution ;  indonement  thereupon. 
1986.  How  collected. 

1986.  Judgment,  how  docketed ;  effect  of  docketing. 

1987.  Action  to  charge  defendants  not  personally  summoned,  etft 
1968w  Compliant  in  such  aotloii. 

1989.  Answer. 

1940.  Provisional  remedies. 

1941.  Judgment. 

1942.  Joint  debtors  may  compound  separately.    Mode  and  tabeL 
1948.  Satisfying  judgment. 

1944.  Rights  of  the  debtors  not  released. 

1945.  Action  against  persons  engaged  in  transportation. 

1946.  When  partner  not  sued  remains  liable. 

1947.  Continuanee  of  partneonhip  bualness  during  action  for  accounting,  efee. 

Judg-  §  1932.  In  an  action,  wherein  tlxe  complaint  demands 

ment  _  , 

again^     judgment  for  a  sum  of  money  against  two  or  more  defend- 

ants         ants,  alleged  to  be  jointly  indebted  upon  contract,  if  the 

Ij'debted,  summons  is  served  upon  one  or  more,  but  not  upon  all  of  the 

a^not      defendants,  the  plaintiff  may  proceed  against  the  defendant 

or  defendants,  upon  whom  it  is  served,  unless  the  court 

otherwise  directs ;  and,  if  he  recovers  final  judgment,  it  may 

be  taken  against  all  the  defendants  thus  jointly  indebted. 


Effect  of  1 1983.  Such  a  judgment  is  conclusive  evidence  of  thts 
Jpdg.  liability  of  each  defendant,  upon  whom  the  summons  waji 
personally  served,  or  who  appeared  in  the  action.  When? 
it  is  taken  against  a  defendant^  upon  whom  the  summon^) 
was  served  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  it  has  the  effect,  as  against 
that  defendant,  specified  in  section  445  of  this  act  As 
against  such  a  defendant^  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is 
evidence  only  of  the  extent  of  the  plaintiff's  demand,  after 
the  liability  of  that  defendant  has  been   established,  by 

other  evidence. 
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CHAP.  XT.J  AGAINST  JOINT  DEBTORS.  §§  1934-193?. 

§  1934.  An  execution  upon  such  a  judgment  must  be  B^ii^ 
issued,  in  form,  against  all  the  defendants ;  but  the  attorney  i^^Ue- 
for  the  judgment  creditor  must  indorse  thereupon  a  direc-  SerL 
tion  to  the  sheriff,  containing  the  name  of  each  defendant,  '*^**' 
who  was  not  summoned,  and  restricting  the  enforcement  of 
the  execution,  as  prescribed  in  the  next  section. 


§  1935.  An  execution  against  the  person,  issued  upon  such  How 
a  judgment,  shall  not  be  enforced  against  the  person  of  a 
defendant,  whose  name  is  so  indorsed  thereupon.  An  exe- 
cution  agdnst  property,  issued  upon  such  a  judgment,  shaU 
not  be  levied  upon  the  sole  property  of  such  a  defendant ; 
but  it  may  be  collected  out  of  personal  property,  owned  by 
hina,  jointly  with  the  other  defendants,  who  were  sum- 
moned, or  with  any  of  them ;  and  out  of  the  real  and  per- 
sonal property  of  the  latter,  or  of  any  of  them. 


§  1936.  Where  a  judgment  has  been  taken,  as  prescribed  Jud«. 
in  section  1932  of  this  act,  the  clerk  with  whom  the  iudg-  how  ' 

,  •  docketed  I 

ment-roU  is  filed,  must  write  upon  the  docket,  opposite  or  effect  of 
under  the  name  of  each  defendant,  upon  whom  the  sum-  ^* 
mons  was  not  served,  the  words,  "  not  sunamoned  " ;  and  a 
like  entry  must  be  made  by  each  county  clerk,  with  whom 
the  judgment  is  afterwards  docketed.  The  judgment  does 
not^  by  virtue  of  its  being  docketed,  bind  any  real  prop- 
erty, or  chattel  real,  owned  by  such  a  defendant.  But  this 
section  does  not  affect  the  plaintiff's  right  of  action,  to 
charge  the  judgment  upon  any  real  property. 


§  1937.  After  the  recovery  of  a  judgment  against  joint  Action  to 
debtors,  as  prescribed  in  section  1982  of  this  act,  an  action  defend- 
may  be  maintained  by  the  judgment  creditor,  against  one  pnonai- 
or  more  of  the  defendants,  who  were  not  summoned  in  the  moned^ 

etc. 

original  action,  to  procure  a  judgment,  charging  his  or  their 

property  with  the  sum  remaining  unpaid  upon  the  original 

judgment. 
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TITLE  ft. 

Com-  §  19S8.  The  complaint  in  such  an  action  must  be  veri- 

such        fied ;  must  contain  an  alle&cation  that  the  judsmient  has  not 
"--     Wn  paid;  .nd  murt  ite  the  «un.  L^  unp«d 
thereupon,  at  the  time  of  the  verification. 


Ajiiwor. 


§  1939.  The  defendant's  answer  is  restricted  to  defences 
or  counterclaims,  which  he  might  have  made  in  the 
original  action,  if  the  summons  therein  had  been  served 
upon  him,  when  it  was  first  served  upon  a  defendant 
jointly  indebted  with  him;  objections  to  the  judgment; 
and  defences  or  counterclaims,  which  have  arisen  since  it 
was  rendered. 


Provi-  §  1 940.  For  the  purpose  of  obtaining  an  order  of  arrest, 

lemedies.  an  injunction  order,  or  a  warrant  of  attachment,  the  action 

is  regarded  as  being  founded  upon  the  contract,  upon  which 

the  original  judgment  was  recovered. 


Jndff-  §  1941.  Where  the  judgment  is  in  favor  of  the  plaintiff 

it  must  determine  the  sum  remaining  unpaid  upon  the 
original  judgment;  and  it  may  be  docketed,  and  an  execu- 
tion may  be  issued  thereupon,  as  if  it  was  a  judgment  for 
the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs 
must  be  awarded,  as  if  the  action  was  brought  upon  the 
original  contract,  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

Joint  §  1942.  A  joint  debtor  may  make  a  separate  composition 

may  oom-  with  his  Creditor,  as  prescribed  in  this  section.     Such  a 

pound  ,  ,  ,  ^ 

»i»»»^  composition  discharges  the  debtor  making  it ;  and  him  only. 

■nd  effect.  The  creditor  must  execute  to  the  compounding  debtor  a  re- 
lease of  the  indebtedness,  or  other  instrument  exonerating 
him  therefrom.  A  member  of  a  partnership  cannot  thus  com- 
pound for  a  partnership  debt,  until  the  partnership  has  been 
dissolved  by  consent  or  otherwise.  In  that  caae  the  insti-u* 
ment  must  release  or  exonerate  him,  from  all  liability  in- 
curred by  reason  of  his  connection  with  the  partnership, 
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OHjtR  XV.]  AGAINST  JOINT  DIiBTOIl&  §§  1943-1946. 

An  instminent,  specified  in  this  section,  does  not  impair 
the  creditor's  right  of  action  against  any  other  joint  debtor, 
or  his  right  to  take  any  proceeding  against  the  latter ;  un- 
less an  intent  to  release  or  exonerate  him,  appears  affirma- 
tively upon  the  face  thereof. 


§  1943.  An  instrument,  specified  in  the  last  section,  is  satisfy- 
deemed  a  satisfaction-piece,  for  the  purpose  of  discharging,  ment. 
as  prescribed  in  section  1260  of  this  act,  the  docket  of  a 
judgment,  recovered  upon  an  indebtedness  released  or  dis- 
charged thereby,  as  far  as  the  judgment  affects  the  com- 
pounding debtor.  Where  the  docket  of  a  judgment  is 
discharged  thereupon,  a  special  entry  must  be  made  upon 
the  docket,  to  the  effect,  that  the  judgment  is  satisfied,  as 
to  the  compounding  debtor  only. 


§  1944.  Where  a  joint  debtor  has  thus  compounded,  a  nighui 
joint  debtor,  v^ho  has  not  compounded,  may  make  any  de-  debuS* 
fence  or  counterclaim,  or  have  any  other  relief,  as  against  i^Ls&d 
the  creditor,  to  which  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.     He  may  require  the  com- 
pounding debtor  to  contribute  his  ratable  proportion  of  the 
joint  debt,  or  of  the  partnership  debts,  as  the  case  may  be, 
as  if  the  latter  had  not  been  discharged. 


§  1945.  In  an  action  brought  against  one  or  more  per-  Action 
sons,  engaged,  as  a  joint-stock  association,  partnership,  or  ?SiSSi 
otherwise,  in  the  periodical  transportation  of  passengers  or  L^SSt 
property,  an  objection,  to  any  of  the  proceeding,  cannot  be  ^^*^^" 
taken  by  a  person  properly  made  a  defendant,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defend- 
ant a  person  not  jointly  engaged  with  him  in  that  business, 
or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
him  a  person  so  jointly  engaged,  unless  the  persons  so  en- 
gaged have,  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in 

which  they  transport  passengers  or  property,  a  statement, 
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g§  1946-1947.    ACTIONS,  BTO.,  AGAINST  JOINT  DEBTORS,  [ohap.  xv. 

^^"  *'  fthowing  the  names  of  all  of  thenL  A  statement  so  filed, 
is  conclusive,  for  the  purposes  specified  in  this  section,  as 
against  the  persons  filing  it,  until  thirty  days  after  filing, 
in  like  manner,  a  new  statement,  showing  a  change  of  in- 
terest. 

When  §  1946.  Where,  for  any  cause,  one  or  more  partners  have 

partner  "  i  •  • 

not  sued    hq^  been  joined  as  defendants  m  an  action  upon  a  partner- 

remamB  •  ■■■■■', 

liable.  giiip  liability,  and  final  judgment  has  been  taken  against 
the  persons  made  defendants-  therein,  the  plaintiff,  if  the 
Judgment  remains  unsatisfied,  may  maintain  a  separate  ac- 
tion upon  the  same  demand,  against  each  omitted  partner, 
setting  forth  in  the  complaint  the  facts  specified  in  this  sec- 
tion, as  well  as  the  facts  constituting  his  cause  of  action 
upon  the  demand. 

an'eof*"  §  1947.  lu  au  actiou  brought  to  dissolve  a  partnership, 
?hr*'buBi-  ^^  ^^^  *^  accounting  between  partners,  or  affecting  the  con- 
iir^  actum  ti^^^d  prosecution  of  the  business,  the  court  may,  in  its 
JouSting,  discretion,  by  order,  authorize  the  partnership  business  to 
'^^'  be  continued,  during  the  pendency  of  the  action  by  one  or 

more  of  the  partners,  upon  their  executing  and  filing  with 
the  clerk  an  undertaking,  in  such  a  sum  and  with  such  su- 
.  reties  as  the  order  prescribes,  to  the  effect  that  they  will 
obey  all  orders  of  the  court,  in  the  action,  and  perform  all 
things  which  the  judgment  therein  requires  them  to  per- 
form. The  court  may  impose  such  other  conditions,  as  it 
deems  proper,  and  it  may  in  its  discretion  at  any  time  there- 
after require  a  new  undertaking  to  be  given.  The  court 
may  also  ascertain  the  value  of  the  partnership  property, 
and  of  the  interest  of  the  respective  partners  by  a  refer- 
ence or  otherwise,  and  may  direct  an  accounting  between 
any  of  the  partners ;  and  the  judgment  may  make  such  pro- 
vision for  the  payment  to  the  retiring  partners,  for  their 
interest,  and  with  respect  to  the  rights  of  creditors,  the 
title  to  the  partnership  property,  and  otherwise,  as  justice 
requires,  with  or  without  the  appointment  of  a  receiver,  oi 
a  sale  of  the  partnership  property. 
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CHAPTER  XVL 

MOTIONS  IN  BEHALF  OF  THE  PEOPLE,  AND  SPECIAL 
PROCEEDINGS  INSTITUTED,  IN  THEIR  BEHALF,  BY 
STATE  WRIT. 

TITLE   L  —  Actions  in  behalf  of  thb  peoplb. 

TITLE   n.  —  SpBOIAL  PBOOBBDIKeS  iitstitutbd  bt  statb  weit. 


TITLE  1. 

Actions  in  behalf  of  the  people. 

Abvkslb  1.  Action  againBt  the  usarper  of  an  office  or  franchise. 
2.  Action  to  vacate  letters  patent. 
8.  Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  reoog- 

nizance. 
4.  Certain  actions,  founded  upon  the  spoliation,  or  other  misappropriation 

of  public  property. 
6.  Action  to  recover  property  escheated^  or  forfeited  for  treason. 
6.  Miscellaneous  provisions,  relating  to  actions,  etc.,  in  behalf  of  the 

people. 

ARTICLE  FIRST. 

AcnoN  AeAUfBT  the  Usubpsr  of  ak  Office  ob  Frakohiu. 

Ibr  1948L  Attorney-general  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  incumbent. 

1950.  Action  triable  by  jury. 

1951.  Assumption  of  office  by  person  entitled. 
1953.  Proceedings  to  obtain  books  and  papers. 

1953.  Damages ;  how  recovered. 

1954.  One  action  against  several  persons. 

1955.  When  injunction  may  be  granted. 

195G.  Final  judgment  in  action  for  usurping  office,  etc. 

§  1948.  The  attorney-general  may  maintain  an  action,  Attor- 

upon  his  own  information,  or  upon  the  complaint  of  a  pri-  S^] 

vate  person,  in  either  of  the  following  cases :  action. 
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TITIiK  L  , 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises,  within  the  State,  a  franchise,  or  a 
public  office,  civil  or  military,  or  an  office  in  a  domestic 
corporation. 

2.  Against  a  pubKc  officer,  civil  or  miUtary,  who  has 
don.  ^Bdle.^  L  «^  whioh'by  law  work,  a  forfeiture  of 
his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated ;  or  exer- 
cise,  within  the  State,  any  corporate  rights,  privileges,  or 
franchisee,  not  granted  to  them  by  the  law  of  the  State. 


Proceed-  §  1949.  In  an  action,  brought  as  prescribed  in  the  last 
ooSpiaint  scctiou,  for  usurpiug,  intruding  into,  unlawfully  holding, 
rightful  or  exercising  an  office,  the  attorney-general,  besides  stating 
bent.  the  cause  of  action  in  the  complaint,  may,  in  his  discretion, 
set  forth  therein  the  name  of  the  person  rightfully  entitled 
to  the  office,  and  the  facts  showing  his  right  thereto  ;  and 
thereupon,  and  upon  proof,  by  affidavit,  that  the  defendant, 
by  means  of  his  usurpation  or  intrusion,  has  received  any 
fees  or  emoluments  belonging  to  the  office,  an  order  to 
arrest  the  defendant  may  be  granted  by  the  courts  or  a 
judge.  The  provisions  of  title  first  of  chapter  seventh  of 
this  act  apply  to  such  an  order,  and  the  proceedings  there- 
upon and  subsequent  thereto,  except  where  special  provi- 
sion  is  otherwise  made  in  this  title.  For  that  puipose,  the 
order  is  deemed  to  have  been  made  as  prescribed  in  section 
549  of  this  act.  Judgment  may  be  rendered  upon  the  right 
of  the  defendant,  and  of  the  party  so  alleged  to  be  enti- 
tled ;  or  only  upon  the  right  of  the  defendant,  as  justice 
requires. 

Action  §  1950.  An  action,  brought  as  prescribed  in  this  article, 

ju^.  ^^  ^  is  triable,  of  course  and  of  right,  by  a  juiy,  in  like  manner 

as  if  it  was  an  action  specified  in  section  968  of  this  act,  and 

without  procuring  an  order,  as  prescribed  in  section  970  of 

this  act. 
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CHAP.  XVL]  BY  THE  PEOPLE.  g§  1961-1955, 

§  1951.  Wnere  final  judgment  is  rendered,  upon  the  Assump. 
right  and  in  favor  of  the  person  so  alleged  to  be  entitled,  office  bj 
he  may,  after  taking  the  oath  of  office,  and  giving  an  entitled, 
official  bond,  as  prescribed  by  law,  take  upon  himself  the 
execution  of  the  office.    He  must,  immediately  thereafter, 
demand  of  the  defendant  in  the  action,  deliveiy  of  all  the 
books  and  papers  in  the  custody,  or  under  the  control,  of 
the  defendant,  belonging  to  the  office  from  which  the  de- 
feiidant  has  been  so  excluded. 


§  1952.  If  the  defendant  refuses  or  neglects  to  deliver  Prooeed 
any  of  the  books  or  papers,  demanded  as  prescribed  in  the  obuin 
last  section,  he  is  guilty  of  a  misdemeanor ;  and  the  same  and 
proceedings  must  be  taken,  to  compel  the  delivery  thereof, 
as  are  now  or  shall  hereafter  be  prescribed  by  law,  where 
a  person,  who  has  held  an  office,  refuses  or  neglects  to 
deUvor  the  official  books  or  papers  to  his  successor. 

§  1953.  Where  final  judgment  has  been  rendered,  upon  ^^i^*** 
the  right  and  in  favor  of  the  person  so  alleged  to  be  enti-  oovereii 
tied,  he  may  recover,  in  the  same  action,  against  the  de- 
fendant, the  damages  which  he  has  sustained,  in  consequence 
of  the  defendant's  usurpation,  intrusion  into,  unlawful  hold- 
ing,  or  exercise  of  the  office. 

§  1954.  Where  two  or  more  persons  claim  to  be  entitled  Oim 
to  the  same  office  or  franchise,  the  attorney-general  may  Jgjj^ 
bring  the  action  against  all,  to  determine  their  respective  p«"onE 
rights  thereto. 

§  1955.  In  an  action,  brought  as  prescribed  in  subdivi-  ^^ 

sion  third  of  section  1948  of  this  act,  the  final  judgment,  in  ^^  ^ 

favor  of  the  plaintiff  must  perpetually  restrain  the  defend-  k™^*^ 

ant  or  defendants,  from  the  commission  or  continuance  of 

the  act  or  acts  complained  of.     A  temporary  injunction  to 

restrain  the  commission  or  continuance  thereof,  may  be 

granted,  upon  proof,  by  affidavit,  that  the  defendant  or 
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TITIdll. 

defendants  enjoined  have  acted  as  a  corporationy  within  the 
State,  without  being  duly  incorporated,  or  have  usurped, 
exercised,  or  claimed,  within  the  State,  a  franchise,  liberty, 
or  corporate  right,  not  granted  to  them  by  law.  The  pro- 
visions of  title  second  of  chapter  seventh  of  this  act  apply 
to  such  a  temporary  injunction,  and  the  proceedings  there- 
upon, except  where  special  provision  is  otherwise  made  in 
this  title.  For  that  purpose,  the  injunction  order  is  deemed 
to  have  been  granted  as  prescribed  in  section  603  of  this 
act. 


Final  §  1956.  In  any  other  action,  brought  as  prescribed  in  this 

In  aoSoS*  article,  where  a  defendant  is  adjudged  to  be  guilty  of  usurps 
togofflolT  i°g  or  intruding  into,  or  unlawfully  holding  or  exercising, 
^^'  an  office,  franchise,  or  privilege,  final  judgment  must  be  ren* 
dered,  ousting  and  excluding  him  therefrom,  and  in  favor 
of  the  people  or  the  relator,  as  the  case  requires,  for  the 
costs  of  the  action.  As  a  part  of  the  final  judgment,  the 
court  may,  in  its  discretion,  also  award,  that  the  defendant, 
or,  where  there  are  two  or  more  defendants,  that  one  or 
more  of  them,  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  dock- 
eted, and  execution  may  be  issued  thereupon,  in  favor  of  the 
people,  as  if  it  had  been  rendered  in  an  action  to  recover 
the  fine.  The  fine,  when  collected,  must  be  paid  into  the 
treasury  of  the  State. 


ARTICLE  SECOND. 

ACnON  TO  YACATB  LbTTBBS-PATBHTL 

Baa  1967.  When  attorney-general  may  maintain  action. 
1958.  Action  triable  by  jnrj. 
•   1969.  Oop7  of  Jndgment-roU  to  be  filed,  etc 
1960.  Tranacript  to  be  sent  to  ooontj  clerk,  ete. 

When  §  1957.  The  attorney-general  may  maintain  an  action  to 

^^em7*  vacate  or  annul  letters-patent,  granted  by  the  people  of  the 
SSlifntain  State,  in  either  of  the  following  cases : 

action.  jgg 


CHAP,  zn.]  BT  THE  PEOPLE.  §§  1958-1960. 


AJBT.  t. 


I 


1.  Where  they  were  obtained  by  means  of  a  fraudulent 
snggestiony  or  concealment  of  a  material  fact,  made  by, 
or  with  the  knowledge  or  consent  of,  the  person  to  whom 
they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material 
fact,  or  through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him^ 
have  done  or  omitted  an  act,  in  violation  of  the  terms  and 
conditions  upon  which  the  letters-patent  were  granted,  or 
have,  by  any  other  means,  forfeited  the  interest  acquired 
under  the  same. 

Whenever  the  attorney-general  has  good  reason  to  believe, 
that  any  act  or  omission,  specified  in  this  section,  can  be 
proved,  and  that  the  person  to  be  made  defendant  has  no 
sufficient  legal  defence,  he  must  commence  such  an  action. 


§  1958.  An  action,  brought  as  prescribed  in  this  article,  Action 
is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an  Juiy. 
action  specified  in  section  968  of  this  act^  and  without  pro^ 
curing  an  order,  as  prescribed  in  section  970  of  this  act 

§  1969.  Where  final  judgment,  vacating  or  annulling  copy  ot 
letters-patent,  is  rendered  in  an  action,  brought  as  prescribed  ment- 
in  the  last  section,  the  attomey<^eneral  must  cause  a  copy  of  filed,  etc. 
the  judgment-roll  to  be  forthwith  filed  in  the  office  of  the 
secretary  of  State ;  who  must  make  an  entry,  in  the  records 
of  the  commissioners  of  the  land  office,  stating  the  substance 
and  effect  of  the  judgment^  and  the  time  when  the  judg« 
ment-roU  was  filed.    The  real  property,  granted  by  those 
lettei*s-patent,  may  thereafter  be  disposed  of  by  the  commis* 
sioners  of  the  land  office,  as  if  the  letters-patent  had  not 
been  issued. 


§  I960.  Immediately  after  making  the  entry  prescribed  Tran- 
in  the  last  section,  the  secretary  of  State  must  transmit  a  ^^nt 
certified  transcript  thereof  to  the  clerk,  or  the  register,  as  oierk,  etc 
the  case  requires,  of  each  county,  in  which  the  real  property 
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affected  by  the  judgment  is  eitoated  The  clerk  or  register 
must  file  it ;  and,  if  the  letters-patent  are  recorded  in  his 
office,  he  must  note  the  contents  of  the  transcript  in  the 
margin  of  the  record. 


When 
BCtion 
cannot 
be  main- 
tained . 


ARTICLE  THIRD. 

AcmoK  FOB  ▲  FmB,  Penalty,  or  Fokfeiture,  ob  upon  a  fobvbitbd 

Rbcookizanov. 

Sbo.  1961.  When  action  cannot  be  maintained. 
1062.  Action  for  forfeiture,  etc. 

1963.  Money  reoorered ;  how  disposed  of. 

1964.  Certain  proceedings  in  the  action  regulated. 

1965.  Recognizance ;  how  forfeited. 

1966.  Action  on  recognizance. 

1967.  Money  received  by  district-attorney ;  how  disposed  of. 

1968.  District-attorney  to  render  account 

§  1961.  Whenever,  by  the  decision  of  the  general  term 
of  the  supreme  conrt,  or  of  a  superior  city  court,  a  con- 
struction is  given  to  a  statute,  an  act  done,  in  good  faith,  and 
in  conformity  to  that  construction,  after  the  decision  was 
made,  and  before  a  reversal  thereof  by  the  court  of  appeals, 
is  so  far  valid,  that  the  party  doing  it  is  not  liable  to  any 
penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does 
not  control  or  affect  the  decision  of  the  court  of  appeals, 
upon  an  appeal  actually  taken  before  the  reversal 


Action 
for  for- 
feiture, 
•to. 


§  1962.  Where  real  or  personal  property  has  been  for- 
feited, or  a  penalty  incurred,  to  the  people  of  the  State,  or 
to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law, 
the  attorney-general,  or  the  district-attorney  of  the  county 
in  which  the  action  is  triable,  must  bring  an  action  to  re- 
cover the  property  or  penalty,  in  a  court  having  jurisdic- 
tion thereof.  Where  the  supreme  court  and  a  justice's 
court  have  concurrent  jurisdiction  of  the  action,  it  may  be 
brought  in  either,  at  the  election  of  the  attorney-general  or 
district-attorney.  A  recovery  in  such  an  action  bars  a 
reoovery,  in  any  other  action,  brought  for  the  same  cauae. 
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§  1968.  Money  recovered  in  such  an  action,  which  is  not  Money 
otherwise  specially  granted  or .  appropriated  by  law,  must,  ST  So  w 
when  collected,  be  paid  into  the  treasury  of  the  State.         of!^"* 


8  1964,  Sections  1897  and  1898  of  this  act  apply  to  an  certain 
action,  brought  as  prescribed  in  the  last  two  sections.  W  in 

reffula- 
ted. 

§1965.  Where  the  condition  of  a  reco^niizance  is  broken,  Rooor 
,  nizanoe, 

an  order  of  the  court,  directing  the  prosecution  of  the  re-  ^V^^^ 
cognizance,  is  a  sufficient  forfeiture  thereof. 

§  1966.  Where  a  recognizance  to  the  people  is  forfeited,  Action 
the  district-attorney  of  the  county  in  which  it  was  taken,  niMnoe. 
must,  unless  the  court  otherwise  directs,  forthwith  bring  an 
action  to  recover  the  penalty  thereof.  It  is  not  necessary, 
in  such  an  action,  to  allege  or  prove  any  damages,  by  reason 
of  the  breach  of  the  condition ;  but  where  the  people  are 
entitled  to  judgment  therein,  they  must  have  judgment 
absolute,  for  the  penalty  of  the  recognizance. 


§  1967.  Within  thirty  days  after  a  district-attorney  re-  Mouej 
ceives  or  collects  money  upon  a  recognizance,  or  for  a  pen-  by  di«- 
alty  or  forfeiture,  belonging  to  the  county,  he  must  pay  it  attorney 
to  the  county  treasurer  of  his  county,  deducting  only  his  posed  of. 
necessary  disbursements ;  except  that,  where  he  does  not 
receive,  as  his  compensation,  a   salary  fixed  pursuant  to 
law,  the  county  court  may,  by  an  order  entered  in   its 
minutes,  allow  hiiii  to  retain  also  a  sum,  specified  in  the 
order,  for  his  reasonable  costs  and  expenses,  and  a  reasona- 
ble counsel  fee. 


§  1968.  Bach  district-attorney  must  render  to  the  first  DistPiot. 

term  of  the  county  court  of  his  county,  held  in  each  calen-  to*^^dot 

dar  year,   a  written    account,   verified    by   his   affidavit, 

of  all  actions  brought  by  him  upon  recognizances,  or  for 

penalties  or  forfeitures  belonging  to  the  county,  or  to  the 
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State ;  of  all  his  proceedings  therein ;  of  all  judgments  recov- 
ered by  him  therein ;  and  of  all  money,  coUected  by  him 
from  any  person,  belonging  to  the  county  or  to  the  State. 
This  section  applies  to  a  district-attorney  who  has  gone  out 
of  office,  duiing  the  preceding  calendar  year. 


ABTIOIiE  FOURTH. 

CmgTAXS  AonORB,  FOTTITOBD  ITFOK  THB  SFOIJATIOir,  OB  OTHBB  MlSAFFROFBIA- 

TlOir  OF  FUBLIO  PBOPKRTT. 

Sbo.  1969.  AGtion  in  ooort  of  the  State  for  pablio  f ands  illegallj  obtained,  eon- 
verted,  etc 

1970.  Staj  of  other  domestic  actions ;  parties  thereto  to  be  brought  in. 

1971.  Actions,  etc,  in  foreign  courts. 

1972.  Money,  damages,  etc,  Test  in  people,  on  commencement  of  action. 
1978.  Limitation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  in  court  of  the  State. 

1975.  Id. ;  upon  petition  of  corporation,  etc,  aggriered. 

1976.  Attorney-general  must  bring  action. 

Action         §  1969.  Where  any  money,  funds,  credits,  or  other  prop- 
of  the      erty,  held  or  owned  by  the  State,  or  held  or  owned,  officially 
public  ^'  or  otherwise,  for  or  in  behalf  of  a  governmental  or  other 
iiicKaUy    public  interest,  by  a  domestic  municipal,  or  other  public 
convert-    Corporation,  or  by  a  board,  officer,  custodian,  agency,  or 
agent  of  the  State,  or  of  a  city,  county,  town,  village,  or 
other  division,  subdivision,  department,  or  portion  of  the 
State,  has  heretofore  been,  or  is  hereafter,  without  right 
obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensa- 
tion, for  so  obtaining,  receiving,  paying,  converting,   or 
disposing  of  the  same,  or  both,  may  be  maintainea  by  the 
people  of  the  State,  in  any  court  of  the  State  having 
jurisdiction  thereof,  although  a  right  of  action,  for  the 
same  cause,  exists  by  law  in  some  other  public  authority, 
and  whether  an  action  therefor,  in  favor  of  the  latter,  is  or 
is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced* 

Stay  of         §  1970.  Where  an  action  is  commenced  by  the  peo- 
domertio  pie,  f  or  a  cause  specified  in  the  last  section,  the  court  in 
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which  it  is  brought^  may,  upon  the  application  of  any  party  paitiat 
thereto,  grant  an  order  staying  proceedings  in  any  other  to  be 
action,  brought,  for  the  same  cause,  in  the  same  or  any  other  to . 
court  of  the  State,  by  a  public  authority,  other  than  the 
people ;  and,  if  necessary  or  proper,  it  may  vacate  any  order 
or  interlocutory  judgment,  made  or  rendered  in  such  an 
action  ;  and  it  may,  by  the  same  order,  or  by  a  subsequent 
order,  granted  upon  the  application  of  any  party  to  either 
action,  direct  that  any  party  to  the  action  so  stayed,  be 
brought  in,  as  a  party  to  the  action  commenced  by  the  peo- 
ple. 


§  1971.  The  people  of  the  State  may  commence  and  main-  Aotions, 
tain,  in  their  own  name,  or  otherwise,  as  is  allowable,  one  foniga 
or  more  actions,  suits,  or  other  judicial  proceedings,  in  any 
court,  or  before  any  tribunal,  of  the  United  States,  or  of 
any  other  state,  or  of  any  territory  of  the  United  States, 
or  of  any  foreign  country,  for  any  cause  specified  in  the 
last  section  but  one. 


§  1972.  Upon  the  commencement,  by  the  people  of  the  Mon«r. 
State,  of  any  action,  suit,  or  other  judicial  proceeding,  as  etc.,  vest 
prescribed  in  this  article,  the  entire  cause  of  action,  indud-  '^^^"^ 
ing  the  title  to  the  money,  funds,  credits,  or  other  property,  ment  of 
with  respect  to  which  the  suit  or  action  is  brought,  and  to 
the  damages  or  other  compensation,  recoverable  for  the 
obtaining,  receipt,  payment,  conversion,  or  disposition  there- 
of, if  not  previously  so  vested,  is  transferred  to,  and  becomes 
absolutely  vested  in,  the  people  of  the  Stata 


§  1973.  The  people  of  the  State  will  not  sue  for  a  cause  ^^^ 
of  action,  specified  in  this  article,  unless  it  accrued  within  •o^^ion- 
ten  years  before  the  action  is  commenced.  "- 

§1974.  Any  court  of  the  State,  in  which  an  action  is  ultimate 
brought  by  the  people,  as  prescribed  in  this  article,  may,  tion  of 
by  the  final  judgment  therein,  or  by  a  subsequent  order,  of  aotioo. 
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In  court  direct  that  any  money,  f  unds,  damages,  credite,  or  other 
Btate^  property,  recovered  by,  or  awarded  to,  the  plaintiS  therein^ 
which,  if  that  action  had  not  been  brought,  would  not  have 
vested  in  the  people,  be  disposed  of,  as  justice  requires,  in 
such  a  manner  as  to  re-instate  the  lawful  custody  thereof, 
or  to  apply  the  same,  or  the  proceeds  thereof^  to  the  objects 
and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured ;  after  paying  into  the  State  treasury,  out  of 
the  proceeds  of  the  recovery,  all  expenses  incurred  by  the 
people  in  the  action. 


M. ;  upon  §  1976.  Any  corporation,  board,  officer,  custodian,  agency, 
o*  oorpo-  or  agent,  may,  in  behalf  of  any  city,  county,  town,  vil- 
^^  lage,  or  other  division,  subdivision,  department,  or  portion 
of  the  State,  which  was  not  a  party  to  an  action, 
brought  as  prescribed  in  this  article,  and  which  claims  to  be 
entitled  to  the  custody  or  disposition  of  any  of  the  money, 
funds,  damages,  credits,  or  other  property,  recovered  by,  or 
awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action, 
or  any  of  the  proceeds  thereof,  and  not  disposed  of  as  pre- 
scribed in  the  last  section,  present,  at  any  time  after  the 
actual  collection  of  the  money,  and  its  payment  into  the 
State  treasury,  or  the  actual  receipt  of  the  property  by  the 
people,  to  the  supreme  court,  at  a  special  term  thereof  held 
in  the  county  of  Albany,  a  verified  petition,  setting  forth 
the  facts,  and  praying  for  the  relief  to  which  he  or  it  is 
entitled.  Notice  of  the  application  and  a  copy  of  the  peti- 
tion must  be  served  upon  the  attorney-general  Upon  th(? 
hearing  the  court  may  make  such  a  final  order,  as  justice 
requires,  for  the  disposition  of  the  money  or  other  prop 
erty,  as  prescribed  in  the  last  section. 


Attor-         §  197^».  The  attorney-general  must  commence  an  action, 

STmuit^  suit,  or  other  judicial  proceeding,  as  prescribed  in  this  arti- 

wtll?«.     cle,  whenever  he  deems  it  for  the  interest  of  the  people  of 

the  State,  so  to  do;  or  whenever  he  is  so  directed,  in 

writing,  by  the  governor. 
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ARTICLE  FIFTH. 

ACnOfV  TO  SMOOYEB  PbOFHBTT  BSOHBikCBD,  OB  FOBFBITED  FOB  TBBAflOX. 

Bso.  1977.  Attornej-general  to  bring  ejectment  for  real  property,  escheated  or 
forfeited. 

1978.  Notice  to  be  pablished  before  trial  or  judgment. 

1979.  When  nnknown  claimantB  may  be  made  defendants. 
1960.  Effect  of  judgment  against  unknown  claimants. 

1061.  Attorney-general  to  report  recoveries  to  commisidoners  of  land  offlce. 
1962.  Action  to  recover  personal  property  forfeited  for  treason. 

§  1977.  Whenever  the  attorney-general  has  good  reason  Attoniw 

to  believe,  that  the  title  to,  or  right  of  possession  of,  any  Bring 

real  property,  has  vested  in  the  people  of  the  State,  by  for  real 

escheat,  or  by  conviction  or  outlawiy  for  treason,  he  must  escheated 

,        n  1  ^^  forfeit- 

commence  an  action  of  ejectment,  to  recover  the  property.  «^- 


§  1978.  The  attorney-general  must  cauge  a  notice,  speci-  Notioeto 
fying  the  names  of  the  parties,  and  the  object  of  the  action,  usbed  be^ 
and,  containing  a  brief  description  of  the  property  affected  oi  judg- 
thereby,  to   be  published  in  the   newspaper  printed   at 
Albany,  in  which  legal  notices  are  required  to  be  published, 
in  a  newspaper  published  in  the  city  of  New- York,  and  in 
a  newspaper  published  in  each  county  in  which  any  pait 
of  the  property  is  situated,  at  least  once  in  each  week,  for 
twelve  successive  weeks,  before  an  issue  of  fact,  joined  in 
the  action,  is  brought  to  trial ;  or,  where  judgment  is  ren- 
dered therein  in  favor  of  the  plaintiff,  otherwise  than  upon 
the  trial  of  an  issue  of  fact,  before  final  judgment  is  ren- 
dered. 


§  1979.  If  the  property  is  not  occupied,  and  no  person  is  when 
known  to  the  attorney-general,  as  claiming  title  thereto,  the  oiaimantt 
defendant  or  defendants  may  be  designated  as  "  unknown  made  de- 

T     .        I  fendantft^ 

claimants",  without  any  other  description.'   In  all  other     • 
respects,  section  451  of  this  act  applies  to  an  action,  in 
which  the  defendant  or  defendants  are  thus  designated. 
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Bffeot  of  §  1980.  Where,  in  an  action  of  ejectment,  to  recover  prop- 
agaSrt "  erty  alleged  to  be  escheated,  brought  as  prescribed  in  the 
oiainutntB.  last  scction,  final  judgment  in  favor  of  the  people  is  ren- 
dered against  unknown  claimants,  and  the  real  property 
recovered  thereby  is  afterwards  sold  and  conveyed,  under 
the  direction  of  the  commissioners  of  the  land  office,  the 
judgment  is  conclusive  upon  the  title  of  that  property,  as 
against  aU  persons,  except  those  who  commence  an  action 
of  ejectment  for  the  recovery  thereof,  or  of  a  part  thereof, 
within  five  years  after  the  final  judgment  was  rendered  in 
the  action  in  favor  of  the  people,  and  the  judgment-roll 
was  filed  thereupon.  But  section  375  of  this  act  applies  to 
such  an  action. 


ge^rS^  §  1981.  The  attorney-general  must,  from  time  to  time, 
ooT^eT"  ^^^  *  report  to  the  commissioners  of  the  land  office,  of 
misrion-  ^  ^^  property  recovered  by  the  people,  in  any  action 
Sad  of-    brought  pursuant  to  this  article. 

floe. 

Action  to  §  1982.  Where  personal  property  is  forfeited  to  the  peo- 
per^nai  pie,  upou  a  couvictiou  or  outlawry  for  treason,  the  attorney- 
fortew!?  g^'^^ral  must  bring,  and  may  maintain,  an  action  to  recover 
the  same,  or  the  value  thereof,  or  such  other  action,  founded 
upon  the  forfeiture,  as  might  be  maintained  by  a  private 
person,  who  had  acquired  title  to  the  property. 


ARTICLE  SIXTEL 

MlBCELLANEOUB  PBOVIBIONS,  RELATING  TO  ACTIONS,   ETC.,  IN  BeHALF   OF  THE 

People. 

Sec.  1983.  Scire  facias,  quo  warranto,  etc.,  aboliebed. 

1984.  Actions  to  be  brought  in  tbe  name  of  the  people. 

1985.  Judgment  for  costs  may  be  taken  against  the  people. 

1986.  Relator ;  «when  to  be  joined  as  plaintiff;   compensation  of  attorney- 

general. 
1967.  Costs ;  how  collected  against  corporation  and  usurpers  of  franchise. 

1988.  Joinder  of  causes  of  action  against  same  person. 

1989.  Consolidation  of  actions  against'  several  defendants. 

1990.  When  people,  municipal  corporation,  etc.,  not  required  to  give  secaritj 
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§  1983.  The  writ  of  scire  facias,  the  writ  of  quo  war-  soire 
rantOy  and  proceedings  by  information  in  the  nature  of  warranto, 
quo  warranto,  have  been  abolished.    The  relief,  formerly  aboUahed. 
obtained  by  means  of  either  of  those  writs,  may  be  obtained 
by  action,  where  an  appropriate  action  therefor  is  pre- 
scribed in  this  act. 


§  1984.  An  action,  brought  as  prescribed  in  this  title,  Aotioof 
except  an  action  to  recover  a  penalty  or  forfeiture,  expressly  brought 
given  by  law  to  a  particular  officer,  must  be  brought  in  the  nam©  ot 
name  of  the  people  of  the  State;   and  the  proceedings  pi©, 
therein  are  the  same,  as  in  an  action  by  a  private  person, 
except  as  otherwise  specially  prescribed  in  this  title. 


§  1 985.  "Where  judgment  is  rendered,  or  a  final  order  is  Jad^ 

moiit  fof 

made,  against  the  people,  in  a  civil  action  brought,  or  special  ^^^^ 
proceeding  instituted,  in  their  name,  by  a  public  officer,  pur-  ««ainst 
suant  to  a  provision  of  law,  it  must  be  to  the  same  effect,  pi«- 
and  in  the  same  form,  as  against  a  private  individual,  who 
brings  a  like  action,  or  institutes  a  like  special  proceeding, 
except  as  otherwise  specially  prescribed  by  law.     But  an 
execution  shall  not  be  issued  against  the  people. 


§  1986.  Where  an  action  is  brought  by  the  attorney-  Boiator; 
general,  as  prescribed  in  this  title,  on  the  relation  or  inform-  bej^ned 
ation  of  a  person,  having  an  interest  in  the  question,  the  iff f  oom- 
complaint  must  allege,  and  the  title  of  the  action  must  of  ^o? 
show,  that  the  action  is  brought  upon  the  relation  of  that  eS^**" 
person.     In  such  a  case,  the  attorney-general  must,  as  a 
condition  of  bringing  the  action,  require  the  relator  to  give 
satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.     Where  security  is  so  given, 
the  attorney-general  is  entitled  to  compensation  for  his 
services,  to  be  paid  by  the  relator,  in  like  manner  as  the 
attorney  and  counsel  for  a  private  person. 
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§§  1987^1990.  ACTIONS  BY  THE  PEOPLE.  [chap.  xvi. 

CoBtsf  ^  §  ISS'?-  Where  final  judgment  in  an  action,  brought  as 
iMt^d^^"  prescribed  in  this  title,  is  rendered  against  a  corporation, 
cOTpora-  ^^  persons  claiming  to  be  a  corporation,  the  court  may 
uBur^ra  direct  the  costs  to  be  collected  by  execution  against  any  of 
chxle!^''    tbe  persons  claiming  to  be  a  corporation ;  or  by  warrant  of 

attachment,  or  other  process,  against  the  person  of  any 

director  or  other  officer  of  the  corporation. 


Joinder  of      8  1988.  Where  two  or  more  causes  of  action  exist,  in 

oausoB  of 

action      favor  of  the  people,  against  the  same  person,  for  money 
Bame  per-  duc  upou,  or  damages  for  the  non-performance  of,  one  or 

more  contracts  of  the  same  nature,  the  attorney-general  must 

join  all  those  causes  in  one  action. 

conson-        §  1989.  Where  two  or  more  actions,  brought  in  behalf 
aotiouB     of  the  people,  upon  the  same  mortgage  or  other  contract, 
sever^      are  pending  against  separate  defendants,  claiming  or  def end- 
ante,        ing  under  the  same  title,  the  attorney-general  must,  upon 
the  request  of  the  defendants,  cause  them  to  be  consoli- 
dated into  one  action ;   and  only  one  bill  of  costs  can  he 
taxed  against  the  defendants. 


When  §  1990.  Each  provision  of  this  act,  requiring  a  party  to 

municipal  give  sccurity,  for  the  purpose  of  procuring  an  order  of 
tion,  etc..  arrcst,  an  injunction  order,  or  a  warrant  of  attachment,  or 
quired  to  as   a  couditiou  OT   obtaining  any  other  relief,  or  taking 
Beourity.   any  proceeding ;    or  allowing  the  court,  or  a  judge,  to  re- 
quire such  security  to  be  given ;  is  to  be  construed,  as  ex- 
cluding an  action  brought  by  the  people  of  the  State,  or 
by  a  domestic  municipal  corporation ;  or  by  a  public  officer? 
in  behalf  of  the  people,  or  of  such  a  corporation ;    except 
where  the  security,  to  be  given  in  such  an  action,  is  spe- 
cially regulated  by  the  provision  in  question. 
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CHAP.  xvLj  STATE  WEITS  GENBBALLT.  g  1991 


▲ST.  1. 


TITLE  n. 

Special  proceedings  institiUed  hy  State  wrU. 

Ajrticlb  1.  Provisions  applicable  to  two  or  more  State  writs. 

2.  The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify. 

3.  The  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to  inquire  into 

the  cause  of  detention. 

4.  The  writ  of  mandamus. 

5.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages. 

7.  The  writ  of  certiorari,  to  review  the  determination  of  an  inferior 

tribunal. 

ARTICLE  FIRST. 

Provisions  applicablk  to  Two  or  uorb  State  Wbtts. 

Ssc.  1901.  State  writs  enumerated. 

1992.  To  be  under  seal  of  court. 

1993.  State  writ  at  the  instance  of  the  people. 

1994  Kelator,  when  joined  with  people ;  parties,  how  stjled. 

1995.  Parties  may  appear  by  attorney. 

1996.  Allowance  to  be  indorsed  and  signed. 

1997.  Final  order  ;  certain  proceedings  same  as  in  actions. 

1998.  When  writ  returnable. 

1999.  How  served. 

2000.  Habeas  corpus,  how  served ;  fees  and  undertaking,  when  reqoired, 

2001.  Fees  to  persons  not  officers. 

2002.  Last  two  sections  qualified. 

2003.  Mode  of  serving  writ,  when  person  conceals  himself,  etc 

2004.  Person  served  to  obey  habeas  corpus. 

2005.  Id.;  as  to  certiorari. 

2006.  Time  of  returning  habeas  corpus. 

2007.  Punishment  for  non*payment  of  costs. 

§  1991.  The  writ  of  habeas  corpus  to  bring  up  a  person  state 
to  testify,  or  to  answer ;  the  writ  of  habeas  corpus,  and  the  mewtS" 
writ  of  certiorari,  to  inquire  into  the  cause  of  detention ; 
the  writ  of  mandamus ;  the  writ  of  prohibition  ;  the  writ 
of  assessment  of  damages,  which  is  substituted  for  the  writ 
heretofore  known  as  the  writ  of  ad  quod  damnum ;  and  the 
writ  of  certiorari  to  review  the  determination  of  an  inferior 
tribunal,  which  may  be  called  the  writ  of  review,  shall 
hereafter  be  styled,  collectively,  State  writs. 
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gg  1992-1996.  STATE  WBITS  GENERALLY.  [ohap.  XTt 

TIT  LB  2. 

To  be  an-  S  1992.  A  State  writ  must  be  issued  under  the  seal  of 
eourt  the  court,  by  which  it  is  awarded.  Where  it  is  allowed  by 
a  judge  out  of  court,  and  is  returnable  before  a  court  of 
record,  it  must  be  issued  under  the  seal  of  the  court  before 
which  it  is  returnable.  Where  it  is  returnable  before  a 
judge  out  of  court,  or  before  a  body  or  tribunal,  other  than 
a  court  of  record,  it  must  be  issued  under  the  seal  of  the 
supreme  court.  Where  the  seal  of  the  supreme  court  is  to 
be  used,  as  prescribed  in  this  section,  it  may  be  the  seal  of 
the  county  wherein .  the  writ  is  awarded,  or  wherein  it  is 
returnable. 


»*«•  §  1993.  Where  a  State  writ  is  required,  in  an  action  or 

*ta  *^of  ®P®^^^1  proceeding,  civil  or  criminal,  to  which  the  people 
J^p«>-  are  a  party,  or  in  which  they  are  interested,  it  may  be 
awarded  upon  the  application  of  the  attorney-general,  or  of 
the  district-attorney  having  charge  of  the  action  or  special 
proceeding ;  and  the  indoraement  of  the  allowance  thereof 
must  state,  that  it  was  issued  upon  such  an  application. 

Relator,        8  1994.  A  State  writ  must  be  issued  in  behalf  of  the 
joined      people  of  the  State ;    but  where  it  is  awarded  upon  the 


people;     application  of  a  private  person,  it  must  show  that  it  was 
Kj^^       issued  upon  the  relation  of  that  person.      The  oflScer  or 

other  person,  against  whom  the  writ  is  issued,  shall  be 

styled  the  defendant  therein. 


s^led. 


Parties  §  1995.  The  parties  to  a  special  proceeding,  instituted 
^fff  b7  by  State  writ,  may  appear  by  attorney,  with  like  effect  as 
™*^*  in  an  action  brought  in  the  supreme  court ;  but  a  return  to 
such  a  writ  must  be  made  under  the  hand  of  the  defend- 
ant, except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law,  or  where  the  court  or  judge,  for  good  cause 
shown  by  affidavit,  otherwise  directs.  Where  the  attorney- 
general  or  the  district-attorney  does  not  appear  for  the 
people,  the  attorney  for  the  relator  is  deemed  also  the 
attorney  for  the  people. 

Allow-  §  1996.  The  presiding  judge  of  a  court,  by  which  a  State 

iudorsed   writ  is  awaxdcd,  or  the  judge  who  allows  such  a  writ  out  of 
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court,  as  the  case  may  be,  must  sign  an  allowance  thereof 
indorsed  thereupon,  stating  the  date  of  the  allowance. 

§  1997.  The  final  determination  of  the  rights  of  the  par-  Finai 
ties  to  a  special  proceeding  instituted  by  State  writ,  is  certain 
styled   a  final  order.     The  provisions  of  this  act,  relating  mm  ^mt 
to   amendments,  motions,  and   intermediate  orders,  in  an  tiona. 
action,  are  applicable  to  similar  acts  in  such  a  special  pro- 
ceeding ;  except  where  special  provision  is  otherwise  made 
therein,  or  where  the  proceeding  is  repugnant  to  the  object 
of  the  State  writ,  or  the  mode  of  procedure  thereunder. 

§  1998,  Except  where    special  provision  is   otherwise  whea 
made  in  this  act,  a  State  writ  may.  be  made  returnable  tSuaw'e. 
forthwith,  or  on  a  future  day  certain,  as  the  case  requires. 

§  1999.  Except  where  special  provision  is  otherwise  How 
made  in  this  act,  a  State  writ  must  be  personally  seived, 
in  like  manner  as  a  summons,  issued  out  of  the  supreme 
coui-t ;  and  each  provision  of  this  act,  relating  to  the  per- 
sonal service  of  such  a  summons  upon  a  defendant,  applies 
to  the  service  of  a  State  writ. 


§  2000.  A  writ  of  habeas  corpus  can  be  served  only  by  Habeas 
an  elector  of  the  State.     Where  the  prisoner  is  in  custody  how"*' 
of  a  sheriff,  coroner,  constable,  or  marshal,  the  service  is  ?^1^^ 
not  complete,  unless  the  person  serving  the  writ  tenders  f^^^ 
to  the  officer,  the  fees  allowed  by  law  for  bringing  up  the  '®*'*™^ 
prisoner,  and  delivers   to   him   an  undertaking,  with   at 
least  one  surety,  in  a  sum  specified  therein,  to  the  effect, 
that  the  surety  will  pay  the  charges  of  carrying  back  the 
prisoner,  if  he  shall  be  remanded  ;  and  that  the  prisoner 
will  not  escape  by  the  way,  either  in  going  to,  remaining  at, 
or  returning  fi'om  the  place  to  which  he  is  to  be  taken. 
The  sum  so  specified  must  be,  at  least,  twice  the  sum  for 
which  the  prisoner  is  detained,  if  he  is  detained  for  a  spe- 
cific sum  of  money ;  if  not,  it  must  be  one  thousand  dollars. 
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§g  2001-2004.  STATE  WEITS  GENERALLY.  [chap,  xvl 

TITLB  2. 

Fees  to  §  200 1 .  A  court  OP  a  judge,  allowing  a  writ  of  habeas 

not  offl.  corpus,  directed  to  any  person  other  than  a  sheriff,  coroner, 
constable,  or  marshal,  may,  in  its  or  his  discretion,  require 
the  applicant,  in  order  to  render  the  service  thereof  com- 
plete, to  pay  the  charges  of  bringing  up  the  prisoner.  In 
that  case,  the  amount  of  the  charges,  not  to  exceed  the  fees 
allowed  by  law  to  a  sheriff  for  a  similar  service,  must  be 
specified  in  the  certificate  allowing  the  writ. 


i^tioT       §  2002.  The  last  two  sections  are  not  applicable  to  a  case, 
qualified,  where  the  writ  is  allowed  upon  the  application  of  the  attor- 
ney-general, or  a  district-attorney. 


Mode  of  §  2003.  A  writ  of  habeas  corpus  or  of  certiorari,  issued 
!Sit!"^  as  prescribed  in  article  second  or  article  third  of  this  title,  may 
person  be  scrved  by  delivering  it  to  the .  person  to  whom  it  is 
himself,  directed.  If  he  cannot  be  found,  with  due  diligence,  it  may 
be  served  by  leaving  it,  at  the  jail  or  other  place  in  which 
the  prisoner  is  confined,  with  any  under  officer,  or  other 
person  of  proper  age,  having  charge,  for  the  time,  of  the 
prisoner,  and  paying  or  tendering  to  him  the  fees  or  charges 
for  bringing  up  the  prisoner.  If  the  person,  upon  whom  the 
writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be 
served  by  affixing  it  in  a  conspicuous  place,  on  the  outside, 
either  of  his  dwelling-house,  or  of  the  place  where  the 
prisoner  is  confined.  In  that  case,  the  service  is  complete, 
without  tendering  the  fees  or  charges  for  bringing  up  the 
prisoner. 


obey        whom  Complete  service  of  a  writ  of  habeas  corpus  is  made, 


Penon  §  2004.  A  sheriff,  coroner,  constable,  or  marshal,  upon 

lervedto 
obey 

liAbeftfl 

oorpni.  as  prescribed  in  this  article,  must  obey  and  make  return  to 
the  writ,  according  to  the  exigency  thereof,  whether  it  is 
directed  to  him  or  not.  Any  other  person,  upon  whom  such 
a  writ  is  served,  having  the  custody  of  the  individual  f oi 
whose  benefit  it  was  issued,  must  obey  and  execute  it,  accord 
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UHAP.  XVI.]         HABEAS  COEPUS  TO  TESTIFY.  §§  2005^2007. 


ing  to  the  command  thereof,  without  requiring  any  bond,  or   ^'''- ' 
the  payment  of  any  charges,  except  such  as  are  specified  in 
the  certificate  allowing  the  writ. 

§  2005.  A  person,  upon  whom  a  writ  of  certiorari,  issued  m.;  as  to 
as  prescribed  in  this  title,  is  served,  must,  in  like  .manner,  rari- 
upon  payment  or  tender  of  the  fees  allowed  by  law  for 
maMng  a  return  to  the  writ,  and  for  copying  the  warrant, 
or  other  process  or  proceeding,  to  be  annexed  thereto,  obey 
and  return  the  writ,  according  to  the  exigency  thereof. 


§  2006.  Where  a  writ  of  habeas  corpus  is  returnable  on  Time  of 

,  ■''  ,  retamlng 

a  day  certain,  the  return  must  be  made  at  the  time  and  place  t^abeas 
specified  therein.  Where  such  a  writ  is  returnable  forth- 
with, at  a  place  within  twenty  miles  of  the  place  of  service, 
the  return  must  be  made,  and  the  prisoner  must  be  pro- 
duced, within  twenty-four  hours  after  service ;  and  the  like 
time  must  be  allowed,  for  each  additional  twenty  miles. 


§  2007.  For  non-payment,  upon  demand,  of  the  costs  PumaD 
awarded  by  a  final  order,  made  in  a  special  proceeding  insti-  non-pay 
tuted  by  State  writ,  except  where  a  peremptory  writ  of  oort»- 
mandamus  is  awarded,  after  the  issuing  of  an  alternative 
mandamus,  the  person  required  to  pay  the  same  may  be 
punished  for  a  contempt  of  the  court  awarding  them,  or  of 
which  the  judge  awarding  them  is  a  member,  as  if  the  final 
order  was  a  final  judgment  of  the  court. 


ARTICLE  SECOND. 

Thb  Writ  op  Habbas  Corpus,  to  briko  up  a  Person  to  tbatift. 

9008.  Habeas  corpus  to  testify  ;  when  allowed  hj  ooait  or  jadge. 

9009.  Id.;  when  allowed  by  judge. 

2010.  Id.;  In  suit  before  justice  of  the  peace,  etc. 

0011.  The  last  three  sections  qnalifled. 

9012.  Application  ;  how  made. 

2018.  Certain  prisoners  to  be  remanded. 

9014  OfDcer  to  obey  and  return  writ. 
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§§  2008-aOll.  HABEAS  OOEPUS  TO  TESTIFY.  [chap.  xti. 

HabeaB         §  2008.  A  court  of  pecord,  other  tiian  a  justices'  court 
testify  ^°  of  a  city,  or  a  judge  of  such  a  court,  or  a  justice  of  the 
when  ai-    supreme  court,  has  power,  upon  the  application  of  a  party 
court  o/  to  an  action  or  special  proceeding,  civil  or  criminal,  pena- 
judge.      jjjg  therein,  to  issue  a  writ  of  habeas  corpus,  for  the  pur- 
pose of  bringing  before  the  court,  a  prisoner,  detained  in  a 
jail  or  prison  within  the  State,  to  testify  as  a  witness  in  the 
action  or  special  proceeding,  in  behalf  of  the  applicant 


aS'owId^"  §  2009.  Such  a  writ  may  also  be  issued  by  a  justice  of 
by%dKe.  the  suprcmc  court,  upon  the  application  oi  a  party  to  a 
special  proceeding,  civil  or  crimmal,  pending  before  any 
officer  or  body,  authorized  to  examine  a  witness  therein.  In 
a  case  specified  in  this  section,  the  writ  may  also  be  issued 
by  a  judge  of  a  superior  city  court,  a  county  judge,  or  a 
special  county  judge,  residing  within  the  county  where  the 
officer  resides,  before  whom,  or  the  court  or  other  body  sits, 
in  or  before  which,  the  special  proceeding  is  pending. 


Id. ;  in  §  2010.  Such  a  writ  may  also  be  issued  by  a  justice  of 

fore  jus-  the  supreme  court,  upon  the  application  of  a  paoijy  to  an 
p^oejeto!  action,  pending  before  a  justice  of  the  peace,  or  in  a  justices' 
court  of  a  city,  or  a  district  court  of  the  city  of  New- York, 
to  bring  before  the  justice  or  court,  to  be  examined  as  a 
witness,  a  prisoner  confined  in  the  jail  of  the  county  where 
the  action  is  to  be  tried,  or  an  adjoining  county.  In  a  case 
specified  in  this  section,  the  writ  may  also  be  issued  by  a 
judge  of  a  superior  city  court,  a  county  judge,  or  a  special 
county  judge,  residing  within  the  county  where  the  justice 
resides,  or  the  court  is  located,  or  the  prisoner  is  confined, 
as  the  case  may  be. 


Theiagt  §  2011.  A  writ  shall  not  be  issued,  by  virtue  of  either  of 
gecffous  the  last  three  sections,  to  bring  up  a  prisoner,  sentenced  to 
qualified,  ^eath.  Nor  shall  it  be  issued  to  bring  up  a  prisoner  confined 
under  any  other  sentence  for  a  felony ;  except  by  and  in 
the  discretion  of  a  justice  of  the  supreme  court  or  a  iudge 
of  a  superior  city  court,  upon  such  notice  to  the  district 
attorney  of  the  county  wherein  the  prisoner  was  convicted, 
and  upon  such  terms  and  conditions,  and  under  such  regu- 
lations, as  the  judge  prescribes. 
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CHAP.  XVI.]         HABEAS  CORPUS  TO  TESTIFY.  §§  2012-2014. 

ART    2. 

§  2012.  An  application  for  a  writ,  made  as  prescribed  in  Appiica- 
either  of  the  foregoing  sections  of  this  article,  must  be  veri-  made.  ^^ 
fied  by  affidavit,  and  must  state  : 

1.  The  title  and  nature  of  the  action  or  special  proceed- 
ing, in  regard  to  which  the  testimony  of  the  prisoner  is 
desired ;  and  the  court,  or  body,  in  or  before  which,  or  the 
officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and 
necessary  to  the  applicant,  on  the  trial  of  the  action,  or  the 
hearing  of  the  special  proceeding,  as  he  is  advised  by  comi- 
sel  and  verily  believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a 
sentence  for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes 
the  application,  he  need  not  swear  to  the  advice  of  counsel- 

§  2013.  The  return  to  a  writ,  issued  as  prescribed  in  this  certain 
article,  must  state  for  what  cause  the  prisoner  is  held ;  and  ?o  be"  e' 
if  it  appears  therefrom,  that  he  is  held  by  virtue  of  a  man- 
date  in  a  civil  action  or  special  proceeding,  or  by  virtue  of 
a  commitment  upon  a  criminal  charge,  he  must,  after  having 
testified,  be  remanded,  and  again  committed  to  the  prison, 
from  which  he  was  taken. 


§  2014.  Any  officer  to  whom  a  writ,  issued  as  prescribed  officer  to 
in  this  article,  is  delivered,  must  obey  the  same,  according  reiuru 
to  the  exigency  thereof,  and  make  a  return  thereto  accord- 
ingly. If  he  refuses  or  neglects  so  to  do,  he  forfeits,  to  the 
people,  if  the  writ  was  issued  upon  the  application  of  the 
attorney-general  or  a  district-attorney,  or,  in  any  other  case, 
to  the  party  on  whose  application  the  writ  was  issued,  the 
sum  of  five  hundred  dollars.  But  where  the  prisoner  is 
confined  under  a  sentence  to  death,  a  return  to  that  effect 

is  a  sufficient  obedience  to  the  writ,  without  producing  him. 
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§  2015.  HABEAS  CORPUS,  ETC.  [ohap.  xvj. 

TITI1I& 

ARTICLE  THIRD. 

Thb  Writ  of  Habtbab  Oobfdb,  ahd  thb  Whit  of  Cbbtiosabi,  to  zh4)uibb 

INTO  THB  GaUBB  OF  DBTBNTIOK. 

Baa  2015.  Who  entitled  to  prosecate  the  writs. 

2016.  When  neither  writ  shall  be  allowed. 

2017.  Application ;  how  and  to  whom  nmde. 

2018.  Application  in  another  ooontj ;  proof  reqaired. 
2010.  Contents  of  petition. 

2020.  When  writ  must  be  granted ;  penalty  for  refiudag. 

2021.  Form  of  writ  of  habeas  oorpos. 

2022.  Form  of  writ  of  certiorari. 

2023.  When  writ  returnable  before  another  judge. 

2024.  When  writ  sofflcient. 

2026.  When  writ  to  iasne  without  application. 

2026.  Return ;  its  contents. 

2027.  Habeas  corpus ;  body  of  prisoner  to  be  produced,  unleni,  eto. 

2028.  Proceedings  on  disobedience  of  writ. 

2029.  Id.;  precept  to  bring  up  prisoner. 

2030.  Id.;  power  of  county  may  be  called. 

2031.  Proceedings  on  return  of  habeas  corpus. 

2032.  When  prisoner  to  be  remanded. 

2033.  When  to  be  discharged  in  dril  oases. 
2084.  The  last  section  qualified. 

2035.  Proceedings  on  irregular  commitment. 

20fS6.  Id.;  when  prisoner  may  be  committed  to  another  oflloor. 

2037.  Custody  of  prisoner  pending  the  proceedings. 

2038.  Notice  to  person  interested  in  detention. 

2089.  Prisoner  may  controvert  return ;  proofs  thereupon. 

2040.  Proceedings  upon  sickness,  etc,  of  prisoner. 

2041.  When  certiorari  to  issue  on  application  for  habeas  corpus. 

2042.  Proceedings  upon  its  return. 

2043.  Id.;  when  discharge  to  be  granted ;  when  proceedings  to  ceass. 

2044.  When  certiorari  does  not  prevent  habeas  corpus. 

2045.  Bail  on  certiorari ;  when  and  how  ordered. 

2046.  Id. ;  by  whom  and  how  taken. 

2047.  Discharge  of  prisoner  bailed. 

2048.  Order  substituted  for  writ  of  discharge ;  service  and  effect  thereol 

2049.  Enforcing  order  for  discharge ;  penalty,  etu. 

2050.  When  prisoner  discharged  not  to  be  re-imprlsoned ;  when  he  may  be 

2051.  Penalty  for  violating  the  last  section. 

2062.  Id.;  for  concealing  prisoner,  etc.,  to  avoid  writ. 

2053.  Id.;  for  aiding,  etc. 

2054.  Warrant  to  bring  up  prisoner  about  being  removed. 

2055.  When  offender  to  be  arrested. 

2056.  Execution  of  warrant ;  proceedings  to  relieve  prisoner. 
2067.  Id.;  proceedings  to  punish  offender. 

2058.  When  appeal  may  be  taken  in  cases  under  this  article. 

2059.  Id. ;  by  people. 

2060.  Prisoner  who  appeals  may  be  admitted  to  bail. 

2061.  Id. ;  recognizance,  etc. 

2062.  Id. ;  on  appeal  to  court  of  appeals. 
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Skc.  2063.  Custody  of  priaoner  until  he  gives  baiL  ^^^'  ^' 

2064.  When  recognizance  to  be  valid  for  an  adjournment,  etc. 

2065.  Penalty  for  refusing  copy  of  process,  etc. 

2066.  Application  of  this  article  to  other  writs  of  habeas  corpus. 

§  2015.  A  person  imprisoned  or  restrained  in  his  liberty,  whoen- 
witliin  the  State,  for  any  cause,  or  upon  any  pretence,  is  proaecute 
entitled,  except  in  one  of  the  cases  specified  in  the  next 
section,  to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 
as  prescribed  in  this  article,  for  the  purpose  of  inquiring  into 
the  cause  of  the  imprisonment  or  restraint,  and,  in  a  case 
prescribed  by  law,  of  delivering  him  therefrom.  A  writ  of 
habeas  corpus  may  be  issued  and  served  under  this  section, 
on  the  first  day  of  the  week,  commonly  called  Sunday ;  but 
it  cannot  be  made  returnable  on  that  day. 


§  2016.  A  person  is  not  entitled  to  either  of  the  writs  ^^ 
specified  in  the  last  section,  in  either  of  the  following  cases :  Jnjit  ^ 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  allowed. 
of  a  mandate,  issued  by  a  court  or  a  judge  of  the  United 
States,  in  a  case  where  such  courts  or  judges  have  exclusive 
jurisdiction  under  the  laws  of  the  United  States,  or  have 
acquired  exclusive  jurisdiction  by  the  commencement  of 
legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue 
of  the  final  judgment  or  decree,  of  a  competent  tribunal  of 
civil  or  criminal  jurisdiction ;  or  the  final  order  of  such  a 
tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt ;  or  by  virtue  of 
an  execution  or  other  process,  issued  upon  such  a  judgment, 
decree,  or  final  order. 


§  2017.  Application  for  the  writ  must  be  made,  by  a  Appiioi^. 
written  petition,  signed,  either  by  the  person  for  whose  and  to^^"* 
relief  it  is  intended,  or  by  some  person  in  his  behalf,  to  mad™ 
either  of  the  following  courts  or  oflBicers : 

1.  The  supreme  court,  at  a  special  or  general  term  thereof, 
where  the  prisoner  is  detained  within  the  judicial  district 
within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  oflBicer  authorized  to  perform  the  duties  of  a  jus- 
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tice  of  the  supreme  court  at  chambers,  being  or  residing 
within  the  city  or  county,  where  the  prisoner  is  detained ; 
or,  if  there  is  no  such  officer  within  that  city  or  county,  capa- 
ble of  acting,  or,  if  all  those  who  are  capable  of  acting  and 
authorized  to  grant  the  writ,  are  absent,  or  have  refused  to 
grant  it,  then  to  an  officer,  authorized  to  perform  those  duties, 
residing  in  an  adjoining  county. 

tioS"n*"  §  2018.  Where  application  for  either  writ  is  made  as 
oouSy'  prescribed  in  subdivision  third  of  the  last  section,  without 
qlSdred^'  *^®  county  where  the  prisoner  is  detained,  the  officer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by 
other  sufficient  evidence,  of  the  facts  which  authorize  him 
to  act  as  therein  prescribed ;  and  if  a  judge  in  that  county, 
authorized  to  grant  the  writ,  is  said  to  be  incapable  of 
acting,  the  cause  of  the  incapacity  must  be  specially  set 
forth.  If  such  proof  is  not  produced,  the  application  must 
be  denied. 


cJontents       §  2019.  The  petition  must  be  verified  by  the  oath  of  the 
♦ion.        petitioner,  to  the  effect  that  he  believes  it  to  be  true ;  and 
must  state,  in  substance : 

1.  That  the  jDci'son,  in  whose  behalf  the  writ  is  applied 
for,  is  imprisoned,  or  restrained  in  his  liberty ;  the  place 
where,  unless  it  is  unknown,  and  the  officer  or  pei-son  by 
whom,  he  is  so  imprisoned  or  restrained,  naming  both  par- 
ties, if  their  names  are  known,  and  describing  either  party, 
whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained, 
by  virtue  of  any  judgment,  decree,  final  order,  or  process, 
specified  in  section  2016  of  this  act. 

8.  The  cause  or  pretence  of  the  imprisonment  or  restmnt, 
according  to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man- 
date, a  copy  thereof  must  be  annexed  to  the  petition ;  unless 
the  petitioner  avers,  either,  that  by  reason  of  the  removal  or 
concealment  of  the  prisoner  before  the  application,  a  demand 
of  such  a  copy  could  not  be  made,  or  that  such  a  demand 
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was  made,  and  the  legal  fees  for  the  copy  were  tendered  to 
the  officer  or  other  person,  having  the  prisoner  in  his  custody, 
and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  peti- 
tion must  state  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the 
writ  of  habeas  corpus,  or  for  the  writ  of  certiorari. 


§  2020.  A  court  or  a  judge,  authorized  to  grant  either  writ,  ^©^ 
must  grant  it  without  delay,  whenever  a  petition  there-  ™'*®*^. 
for  is  presented,  as  prescribed  in  the  foregoing  sections  of  penaitv ' 
this  article,  unless  it  appears,  from  the  petition  itself,  or  the  ^s- 
documents  annexed  thereto,  that  the  petitioner  is  prohibited 
by  law  from  prosecuting  the  writ.     For  a  violation  of  this 
section,  a  judge,  or,  if  the  application  was  made  to  a  court, 
each  member  of  the  court,  who  assents  to  the  violation, 
forfeits  to  the   prisoner  one  thousand  dollars,   to  be   re- 
covered by  an  action  in  his  name,  or  in  the  name  of  the 
petitioner  to  his  use. 


us- 


§2021.  The  writ  of  habeas  corpus,  issued  as  prescribed  Form  of 
.  writ  of 

in  this  article,  must  be  substantially  in  the  following  form,  habeaa 
the  blanks  being  properly  filled  up :  '**"*' 

"The  People  of  the  State  of  New  York, 

To  the  Sheriff  of  '\  etc.  [or  "  to  A.  B  ".] 

"  We  command  you,  that  you  have  the  body  of  0.  D.,  by 

yon  imprisoned  and  detained,  as  it  is  said,  together  with 

the  time  and  cause  of  such  imprisonment  and  detention,  by 

whatsoever  name  the  said  C.  D.  is  called  or  charged,  before 

",  ["  the  supreme  court,  at  a  special "  (or  "  general  **) 

"  term  thereof,  to  be  held  ",  or  "  E.  F.,  justice  of  the  supreme 

court ",  or  otherwise,  as  the  case  may  be,]  "  at y  on 

",  [or  ^  immediately  after  the  receipt  of  this  writ  "J 

"  to  do  and  receive  what  shall  then  and  there  be  considered, 
concerning  the  said  0.  D.  And  have  you  then  there  this 
writ. 
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"  Witness, 


-,  one  of  the  justices  '^  (or  "  judges 


*^of  the  said  court "  [or  "  county  judge  ",  or  otherwise,  as 

case  may  be,]  "  the day  of ,  in  the 

eighteen  hundred  and ". 


J^J*        §  2022.  The  writ  of  ceiliiorari,  issued  as  prescribed    in 
oertiorari.  this  article,  must  be  substantially  in  the  following  form, 
the  blanks  being  properiy  filled  up : 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of  ",  etc.  [or  "  to  A.  B  ".] 
"  We  command  you,  that  you  certify  fully  and  at  large, 
to ",  ["  the  supreme  court,  at  a  special "  (or  "  gene- 
ral ")  "  term  thereof,  to  be  held  ",  or  "  E.  F.,  justice  of  the 

supreme  court ",  or  otherwise,  as  the  case  may  be,]  "  at 

J  on ",  [or  "  immediately  after  the  receipt  of 

this  writ ",]  "  the  day  and  cause  of  the  imprisonment  of  C.  D., 
by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
C.  D.  is  called  or  charged.  And  have  you  then  there  this 
writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ") 

"  of  the  said  court ",  [or  "  county  judge  ",  or  otherwise,  as  the 
case  may  be,]  "  the day  of >  in  the  year 


eighteen  hundred  and 


»j 


When 

writ 

tamable 

before 

mother 

Judge. 


§  2028.  If  application  for  either  writ  is  made  to  the 
supreme  court,  or  to  a  justice  thereof,  in  a  county  other  than 
that  where  the  person  is  imprisoned  or  confined,  the  writ 
may  be  made  returnable,  in  its  or  his  discretion,  before  any 
judge  authorized  to  grant  it,  in  the  county  of  the  imprison- 
ment or  confinement. 


When 

writfof- 

flfltent. 


§  2024.  The  writ  of  habeas  corpus  or  the  writ  of  cer- 
tiorari shall  not  be  disobeyed,  for  any  defect  of  form,  and 
particularly  in  either  of  the  following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner,  is 
designated,  either  by  his  name  of  office,  if  he  has  one,  or  by 
his  own  name ;  or,  if  both  names  are  unknown  or  uncertain, 
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px  an  assumed  appellation.  Any  person,  upon  whom  the 
^t  is  served,  is  deemed  to  be  the  person  to  whom  it  is 
Erected,  although  it  is  directed  to  him  by  a  wrong  name 
pt  description,  or  to  another  person. 

2.  If  the  prisoner  directed  to  be  produced,  is  designated 
by  name,  or  otherwise  described  in  any  way,  so  as  to  be 
identified  as  the  person  intended. 


§  2025.  Where  a  justice  of  the  supreme  court,  in  court  when 
or  out  of  court,  has  evidence,  in  a  judicial  proceeding  taken  imw 
before  him,    that  any  person  is  illegally  imprisoned   or  ^gSSS 
lestrained  in  his  liberty,  within  the  State ;  or  where  any 
other  judge,  authorized  by  this  article  to  grant  the  writs,  has 
evidence,  in  like  manner,  that  any  person  is  thus  imprisoned 
or  restrained,  within  the  county  where  the  judge  resides ;  he 
must  issue  a  writ  of  habeas  corpus  or  a  writ  of  certiorari, 
for  the  relief  of  that  person,  although  no  application  there- 
for has  been  made. 


§  2026.  The  person  upon  whom  either  writ  has  been  duly  Betomt 
wved,  must  state,  plainly  and  unequivocally,  in  his  return :  teoS?' 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served, 
or  at  any  time  theretofore  or  thereafter,  he  had  in  his 
cnatody,  or  under  his  power  or  restraint,  the  person  for 
whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  served, 
And  still  has  him,  the  authority  and  true  cause  of  the  impris- 
onment or  restraint,  setting  it  forth  at  length.  If  the  pris- 
oner is  detained  by  virtue  of  a  mandate,  or  other  written 
authority,  a  copy  thereof  must  be  annexed  to  the  return, 
^^  upon  the  return  of  the  writ,  the  original  must  be  pro- 
faced,  and  exhibited  to  the  court  or  judge. 

5.  If  he  so  had  the  prisoner  at  any  time,  but  has  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the  return 
^ust  conform  to  the  return  required  by  the  second  subdivi- 
'^oii  of  this  section,  except  that  the  substance  of  the  man- 
date or  other  written  authority  may  be  given,  if  the  origi- 
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nal  is  no  longer  in  his  hands ;  and  that  the  return  must 
state  particularly  to  whom,  at  what  time,  for  what  cause, 
and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  malring  it,  and, 
unless  he  is  a  sworn  pubUc  officer,  and  makes  his  return  in 
his  official  capacity,  it  must  be  verified  by  his  oatL 

^roSs*-  §  2027.  The  person,  upon  whom  a  writ  of  habeas  corpus 
^^riioner  ^^  heeu  duly  served,  must  also  bring  up  the  body  of  the 
duoe/"^  prisoner  in  his  custody,  according  to  the  command  of  the 
eS®^      writ ;  unless  he  states,  in  his  return,  that  the  prisoner  is  so 

sick  or  infirm,  that  the  production  of  him  would  endanger 

his  life  or  his  healtL 

irT^^'  §  2028.  Where  a  person,  who  has  been  duly  served  with 
disobedi-  either  writ,  refuses  or  neglects,  without  sufficient  cause 

enoe  of  \  ... 

^^^  shown  by  him,  fully  to  obey  it,  as  prescribed  in  the  last  two 
sections,  the  court  or  judge,  before  which  or  whom  it  is 
made  returnable,  upon  proof  of  the  due  service  thereof,  must 
forthwith  issue  a  warrant  of  attachment,  directed  generally 
to  the  sheriff  of  any  county  where  the  delinquent  may  be 
found,  or,  if  the  delinquent  is  a  sherifE,  to  any  coroner  of 
his  county,  or  to  a  particular  person  specially  appointed  to 
execute  the  warrant,  and  designated  tha:^in ;  command- 
ing such  officer  or  other  person  forthwith  to  apprehend  the 
delinquent,  and  bring  him  before  the  court  or  judge.  Upon 
the  delinquent  being  so  brought  up,  an  order  must  be  made, 
committing  him  to  close  custody  in  the  jail  of  the  county  in 
which  the  court  or  judge  is;  or,  if  he  is  a  sheriff,  in 
the  jail  of  a  county,  other  than  his  own,  designated  in 
the  order ;  and,  in  either  case,  without  being  allowed  the 
liberties  of  the  jaiL  The  order  must  direct  that  he  stand 
conmiitted,  until  he  makes  return  to  the  writ,  and  complies 
with  any  order,  which  may  be  made  by  the  court  or  judge, 
in  relation  to  the  person  for  whose  relief  the  writ  was  issued. 

Id.:  Fr«.  §  2029.  .The  court  or  judge  may  also,  in  its  or  his  discre* 
brfng  ap   tiou,  at  the  time  when  the  warrant  of  attachment  is  issued,  or 

pri.on«.  ^^ 
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jrwards,  issue  a  precept  to  the  sheriff,  coroner,  or  other 
m,  to  whom  the  warrant  is  directed,  commanding  him 
thwith  to  bring  before  the  court  or  judge  the  person  for 
Aose  benefit  the  writ  was  granted,  who  must  thereafter 
dn  in  the  custody  of  the  officer  or  person  executing  the 
^pt,  untU  discharged,  bailed,  or  remanded,  as  the  court 
V  jndge  directa 


§  2030.  The  sheriff,  coroner,  or  othec  person,  to  whom  a  id.; 
warrant  of  attachment  or  precept  is  difeiQ;ted,  iU3  prescribed  ooimty 
m  either  of  the  last  two  sections,  majv  in  the .  execution  oaiied. 
hereof,  call  to  his  aid  the  power  of  the  coimty,  as  a  sheriff 
may  do,  in  the  execution  of  a  mandate  issued  from  a  court 
rf  record. 


§  2031.  The  court  or  judge,  before  which  or  whom  a  pris-  Proceed 
oaer  is  brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  return  of 
prescribed  in  this  article,  must,  immediately  after  the  return  oorpuB. 
rf  the  writ,  examine  into  the  facts  alleged  in  the  return, 
and  into  the  cause  of  the  imprisonment  or  restraint  of  the 
prisoner ;  and  must  make  a  final  order  to  discharge  him 
tWefrom,  if  no  lawful  cause  for  the  imprisonment  or  re- 
straint,  or  for  the  continuance  thereof,  is  shown ;  whether 
&e  same  was  upon  a  commitment  for  an  actual  or  supposed 
criminal  matter,  or  for  some  other  cause. 


§  2032.  The  court  or  judge  must  forthwith  make  a  final  When 
order  to  remand  the  prisoner,  if  it  appears  that  he  is  detained  toiie 
in  custody  for  either  of  the  following  causes,  and  that  the 
"Die  for  which  he  may  legally  be  so  detained  has  not 
expired : 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge 
^^  the  United  States,  in  a  case  where  such  courts  or  judges 
'lave  exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal,  of  civil  or  criminal  jurisdiction ;  or  the  final 
^rder  of  such  a  tribunal,  made  in  a  special  proceeding,  insti- 
^ted  for  any  cause,  except  to  punish  him  for  a  contempt ; 
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or  by  virtue  of  aa  execution  or  other  process,  issued  upon 
such  a  judgment,  decree,  or  final  order. 

8.  For  a  criminal  contempt,  defined  in  section  8  of  tliis 
act,  and  specially  and  plainly  charged  in  a  conmiitment, 
made  by  a  court,  officer,  or  body,  having  authority  to  com- 
mit for  the  contempt  so  charged. 


whjm  to  §  2088.  If  it  appears  upon  the  return,  that  the  prisoner 
Qkamd  ig  in  custody  by  virtue  of  a  mandate  in  a  civil  cause,  he  can 
be  discharged,  only  in  one  of  the  foUowing  cases : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the 
officer  who,  issued  the  mandate,  has  been  exceeded,  either 
as  to  matter,  place,  sum,  or  person. 

2.  Where,  although  the  oiiginal  imprisonment  was  law- 
ful,  yet  by  some  act,  ormasion,  or  event,  which  has  taken 
place  afterwards,  the  prisoner  has  become  entitled  to  be 
discharged. 

8.  Where  the  mandate  is  defective  in  a  matter  of  sub- 
stance required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was 
issued  in  a  case  not  aDowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner 
undc^  the  mandate,  is  not  the  person  empowered  by  law  to 
detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment, 
decree,  or  order  of  a  court,  or  by  a  provision  of  law. 


TteiMt        §  2084.  But  a  court  or  judge,  upon  the  return  of  a  writ 

^!SdUM.  issued  as  prescribed  in  this  article,  shall  not  inquire  into 

the  legality  or  justice  of  any  mandate,  judgment,  decree,  or 

final  order,  specified  in  the  last  section  but  one,  except  as 

therein  stated. 


ftw»ed-       §  2035.  If  it  appears  that  the  prisoner  has  been  legally 

teregaiw   committed  for  a  criminal  offence,  or  if  he  appears,  by  the 

t.      testimony  offered  with  the  return,  or  upon  the  hearing 

thereof,  to  be  guilty  of  such  an  offence,  although  the  com- 
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ndtment  is  irregular,  the  court  or  judge,  before  whicli  or 
whom  he  is  brought,  must  forthwith  make  a  final  order,  to 
discharge  him  upon  his  giving  bail,  if  the  case  is  bailable ;  or, 
if  it  is  not  bailable,  to  remand  him.  Where  bail  is  given 
pursuant  to  an  order,  made  as  prescribed  in  this  section, 
the  proceedings  are  the  same  as  upon  the  return  to  a  writ 
of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 


§  2036.  Where  a  prisoner  is  not  entitled  to  his  dischai^e^  m.;  wImd 
and  is  not  bailed,  he  must  be  remanded  to  the  custody,  O]  may  ST 
placed  under  the  restraint,  from  which  he  was  taken,  unless  tedtS 
the  person,  in  whose  custody  or  under  whose  restraint  he  otnoer! 
was,  is  not  lawfully  entitled  thereto ;  in  which  case,  the 
order  remanding  him  must  conunit  him  to  the  custody  of 
the  officer  or  person  so  entitled. 

§  2087.  Pending  the  proceedings,  and  before  a  final  order  Ou«ody 
is  made  upon  the  return,  the  court  or  judge,  before  which  or  er  pend- 
whom  the  prisoner  is  brought,  may  either  commit  him  to  proceed 
the  custody  of  the  sheriff  of  the  county  wherein  the  pro- 
ceedings are  pending,  or  place  him  in  such  care  or  custody, 
as  his  age  and  other  circumstances  require. 

§  2038.  Where  it  appears,  from  the  return  to  either  writ,  Kottoe  tc 
that  the  prisoner  is  in  custody  by  virtue  of  a  mandate,  an  Intl^Mteti 
order  for  his  discharge  shall  not  be  made,  until  notice  of  tion. 
the  time  when,  and  the  place  where,  the  writ  is  returnable, 
or  to  which  the  hearing  has  been  adjourned,  as  the  case 
may  be,  has  been  either  personally  served,  eight  days  previ- 
ously, or  given  in  such  other  manner,  and  for  such  previous 
length  of  time,  as  the  court  or  judge  prescribes,  as  follows : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil 
action  or  special  proceeding,  to  the  person  who  has  an  inter- 
est in  continuing  the  imprisonment  or  restraint,  or  his 
attorney. 

2.  In  every  other  case,  to  the  district-attorney  of  the 
county,  within  which  the  prisoner  was  detained,  at  the 
time  when  the  writ  was  served. 
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For  the  purpose  of  an  appeal,  the  person  to  whom  notice 
is  given,  as  prescribed  in  the  first  subdivision  of  this  sec- 
tion, becomes  a  party  to  the  special  proceeding. 


PriBoner       ft  2089.  A  prisoner,  produced  upon  the  return  of  a  writ  of 

may  con-         ^  *  '  x  jt 

trovert  habeas  corpus,  may,  under  oath,  deny  any  material  all^a- 
proofB  tion  of  the  return,  or  make  any  allegation  of  fact,  showing 
*>"*•  either  that  his  imprisonment  or  detention  is  unlawful,  or 

that  he  is  entitled  to  his  discharge.  Thereupon  the  court 
or  judge  must  proceed,  in  a  summary  way,  to  hear  the  evi- 
dence, produced  in  support  of  or  against  the  imprisonment 
or  detention,  and  to  dispose  of  the  prisoner  as  the  justice 
of  the  case  requires. . 


^J^„  §  2040.  Where  the  return  to  a  writ  of  habeas  corpus 
e^of**  states  that  the  prisoner  is  so  sick  or  infirm,  that  the  produc- 
priBoner.  ^jj^^  ^f  ^^  would  endanger  his  life  or  health,  and  the  return 
is  otherwise  sufficient,  the  court  or  judge,  if  satisfied  of  the 
truth  of  that  statement,  must  decide  upon  the  return,  and 
dispose  of  the  matter,  as  if  a  writ  of  certiorari  had  been 
issued. 


^rttorari      §  2041.  Where  an  application  is  made  for  a  writ  of  habeas 
J^  a"*u.   corpus,  as  prescribed  in  this  article,  and  it  appears  to  the 
habeiw'"'  co^iTt  or  judgc,   upou  the  petition  and  the  documents 
corpoi.     annexed  thereto,  that  the  cause  or  offence,  for  which  the 
party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of 
certiorari  may  be  granted,  instead  of  a  writ  of  habeas  cor- 
pus, as  if  the  application  had  been  made  for  the  former  writ. 


PJ»«^-^      §  2042.  Upon  the  return  to  such  a  writ  of  certiorari,  the 

itaKdtarn.  court  or  judge,  before  which  or  whom  it  is  returnable,  must 

proceed  as  upon  a  return  to  a  writ  of  habeas  corpus^  and 

must  hear  the  proofs  of   the  parties,  in  support  of  and 

against  the  return. 
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§  2043.  If  it  appears,  that  the  prisoner  is  unlawfully  im-  id. ;  when 
prisoned  or  restrained  in  his  liberty,  the  court  or  judge  must  t't^ 
make    a    final   order,   discharging  him  forthwitL      If   it  ^en^ 
appears  that  he  is  lawfully  imprisoned  or  detained,  and  is  towISS! 
not  entitled  to  be  bailed,  the  court  or  judge  must  make  a 
£nal  order,  dismissing  the  proceedings. 

§  2044.  Notwithstanding  .a  writ  of  certiorari  has  been  When 
issued  or  returned,  as  prescribed  in  this  article,  the  court  do6«  not 

•  .     .  •  prevent 

or  judge,  before  which  or  whom  it  is  returnable,  may  issue  6»beM 
a  writ  of  habeas  corpus,  which  is,  in  all  respects,  subject  to 
the  foregoing  provisions  of  this  article,  relating  to  the  latter 
writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari, 
or,  upon  the  return  thereof,  refuses  to  discharge  the 
prisoner,  the  latter  may  claim,  and  ib  entitled  to.  the  writ 
of  habeas  corpus,  as  prescribed  in  this  article. 


§  2045.  If,  upon  the  return  to  a  writ  of  certiorari,  issued  B«u<m 
as  prescribed  in  this  article,  it  appears,  that  the  person  ri;when 
imprisoned  or  detained  is  entitled  to  be  bailed,  the  court  oy  ordered 
judge  must  make  a  final  order,  fixing  the  sum  in  which  he 
is  to  be  admitted  to  bail ;  specifying  the  court,  and  the  term 
thereof,  at  which  he  is  required  to  appear ;   and  directing 
his  discharge,  upon  bail  being  given  accordingly,  as  required 
by  law.     If  sufficient  bail  is  immediately  offered,  the  court 
or  judge  must  take  it ;   otherwise,  bail  may  be  given  after- 
wards, as  prescribed  in  the  next  section. 

§  2046.  Upon  the  production  of  the  order,  or,  if  it  was  m.;  by 
made  by  a  court,  of  a  certified  copy  thereof,  to  a  justice  of  and  how 
the  supreme  court,  or  to  the  county  judge  or  special  county 
judge  of  the  county,  or  to  a  judge  of  a  superior  city  comt. 
of  the  city,  where  the  prisoner  is  detained,  the  judge  must 
take  the  recognizance  of  the  prisoner,  with  two  sureties,  in 
the  sum  so  fixed,  conditioned  for  the  appearance  of  the 
prisoner,  as  prescribed  in  the  order.  Each  peraon,  offer- 
ing himself  as  a  surety,  must  show,  by  his  oath,  to  the  sat- 
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iHfaction  of  the  judge,  that  he  is  a  householder  in  the 
county,  and  worth  twice  the  sum  in  which  he  is  required  to 
be  bound,  over  and  above  all  demands  against  hiuL  It  is 
not  necessary,  that  the  prisoner  should  appear  in  person 
before  the  judge,  to  acknowledge  the  recognizance;  but 
it  may  be  acknowledged  hj  the  prisoner,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county. 


S^priSSJ  §  2047.  The  judge  must  inmiediately  file  the  recognizance 
er  bailed,  ^th  the  clcrk  of  the  court,  before  which  the  prisoner  is 
bound  to  appear.  He  must  also  make  a  certificate  upon  the 
ordpr,  or  the  certified  copy  thereof,  to  the  efEect  that  it  has 
been  complied  with.  Upon  production  of  the  certificate,  the 
prisoner  is  entitle!  to  his  discharge  from  imprisomnent,  for 
any  cause  stated  in  the  return  to  the  certiorari. 


^g;^.  §  2048.  The  writ  of  discharge  is  abolished.   A  final  order 

for^t    ^  discharge  a  prisoner,  made  as  prescribed  in  this  article, 
obars^;     ^^^^7  ^  scrved  in  like  manner  as  an  injunction  order,  and 
and '^t  when  so  served,  it  may  be  enforced  in  the  same  manner  as 
thereot    ^  £j^  judgment  in  a  civil  action,  except  where  special  pro- 
vision for  its  enforcement  is  otherwise  made  in  this  act 
Where  such  an  order  directs  a  discharge,  upon  giving  bail, 
the  service  thereof  is  not  complete  until  service  of  the  cer- 
tificate, or  other  proof  prescribed  by  law,  showing  that  bail 
has  been  given,  as  required  thereby. 


i^'SJdir      §  2^*^-  Obedience  to  a  final  order  to  discharge  a  prisoner, 

fordU- 
)ham; 


etc. 


made  as  prescribed  in  this  article,  may  be  enforced  by  the 
court  which,  or  the  judge  who,  made  the  same,  by  attach- 
ment, as  for  a  neglect  to  make  a  return  to  a  writ  of  habeas 
corpus,  and  with  like  effect.  A  person  guilty  of  such  dis- 
obedience forfeits,  to  the  prisoner  aggrieved,  one  thousand 
two  hundred  and  fifty  dollars,  in  addition  to  the  damages 
which  the  ktter  sustains. 
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§  2050.  A  prisoner^  who  nas  been  discharged  by  a  final  when 
order,  made  upon  a  writ  of  habeas  corpus  or  certiorari,  SimIw^- 
issued  as  prescribed  in  this  article,  shall  not  be  again  be  re-im- 
imprisoned,  restrained,  or  kept  in  custody,  for  the  same  whoo  he ' 
cause.    But  it  is  not  deemed  to  be  the  same  cause,  in  either 
of  the  following  cases : 

1.  Where  he  has  been  discharged  from  a  commitment  on 
a  criminal  charge ;  and  is  afterwards  committed  for  the 
same  offence,  by  the  lawful  order  or  other  mandate  of  the 
court,  wherein  he  was  boimd  by  recognizance  to  appear,  or 
in  which  he  has  been  indicted  or  convicted  for  the  same 
offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for 
defect  of  proof,  or  for  a  material  defect  in  the  commit- 
ment ;  and  is  afterwards  arrested  on  sufficient  proof,  and 
committed  by  a  lawful  mandate,  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  for  an  illegality  in  the  judgment,  final 
order,  or  other  mandate,  as  prescribed  in  this  article  ;  and 
is  afterwards  imprisoned,  by  virtue  of  a  lawful  judgment, 
final  order,  or  other  mandate,  for  the  same  cause  of  action. 

4  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  fix^m  imprisonment  by  virtue  of  an  order 
of  arrest ;  and  is  afterwards  taken  in  execution,  or  other 
final  process,  in  the  same  action  or  special  proceeding,  or 
arrested  in  another  action  or  special  proceeding,  after  the 
first  was  discontinued. 


§  2051.  If  a  court,  or  a  judge,  or  any  other  person,  in  the  P«M*3r 
execution  of  a  judgment,  order,  or  other  mandate,  or  oth-  ing  the 
erwise,  knowingly  violates,  causes  to  be  violated,  or  Sjpsists  tioD 
in  the  violation  of,  the  last  section,  he,  or  if  the  act  or  omis- 
sion was  that  of  a  court,  each  member  of  the  court  assent- 
ing thereto,  forfeits,  to  the  prisoner  aggrieved,  one  thousand 
two  himdred  and  fifty  dollars.     He  is  also  guilty  of  a  mis- 
demeanor ;  and,  upon  conviction  thereof  shall  be  punished  by 
fine,  not  exceeding  one  thousand  dollars,  or  by  imprisonment, 
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not  exceeding  six  months,  or  by  both,  in  the  discretion  of 
the  court. 


Id. ;  for 

eonoeal- 
ingpris- 
oaer,  etc., 
to  avoid 
writ. 


§  2052.  Any  one,  having  in  his  custody,  or  under  his 
power,  a  person  entitled  to  a  writ  of  habeas  corpus  or  a  writ 
of  certiorari,  as  prescribed  in  this  article,  or  a  person  for 
whose  relief  a  writ  of  habeas  corpus  or  a  writ  of  certiorari 
has  been  duly  issued,  as  prescribed  in  this  article,  who,  with 
intent  to  elude  the  service  of  the  writ,  or  to  avoid  the  effect 
thereof,  transfers  the  prisoner  to  the  custody,  or  places  him 
under  the  power  or  control,  of  another,  or  conceals  him,  or 
changes  the  place  of  his  confinement,  is  guilty  of  a  misde- 
meanor ;  and,  upon  conviction  thereof  shall  be  punished  as 
specified  in  the  last  section. 


Id.;  for 

aiding, 

eto. 


§  2053.  A  person  who  knowingly  assists  in  the  violation 
of  the  last  section,  is  guilty  of  a  misdemeanor ;  and,  upon 
conviction  thereof,  shall  be  punished  as  specified  in  the  last 
section  but  one. 


wwmmt  §  2054.  Where  it  appears,  by  proof  satisfactory  to  a 
op  prison-  court  or  judgc,  authorized  to  grant  either  writ,  that  a  per- 
t>«in«  ^  son  is  held  in  unlawful  confinement  or  custody,  and  that 
there  is  good  reason  to  believe,  that  he  will  be  carried  out  of 
the  State,  or  suffer  irreparable  injury,  before  he  can  be  re- 
lieved by  a  wi'it  of  habeas  corpus  or  a  writ  of  certiorari ;  the 
court  or  judge  must  issue  a  warrant,  reciting  the  facts, 
directed  to  a  particular  sheriff,  or  generaUy  to  any  sheriff 
or  constable,  or  to  a  person  specially  designated  therein ; 
and  commanding  him  to  take,  and  forthwith  to  bring  before 
the  court  or  judge,  the  prisoner,  to  be  dealt  with  according 
to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be 
under  the  seal  thereof ;  if  by  a  judge,  it  must  be  under  his 
hand. 


^ndor        §  2066,  Where  the  proof,  specified  in  the  last  section,  is 
Jjjjjj^    also  sufficient  to  justify  an  arrest  of  the  person  having  the 
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prisoner  in  his  custody,  as  for  a  criniinal  offence,  committed 
in  taking  or  detaining  him,  the  warrant  must  also  contain 
a  direction  to  arrest  that  person,  for  the  offence. 


§  2056.  The  officer  ot  otlier  person,  to  whom  the  warrant  J'^eo"^ 
is  directed  and  deliyered;,  must  execute  it  by  bringing  the  p^^j^j 
prisoner  therpin  flamed!,  and  also,  if  so  commanded  in  the  ji^fje^ 
warrant,  th6  pfe j^'oi^  who  detains  him,  before  the  court  or  p™on«r. 
judge  issumg  it ;  ah^' thereupon  the  person  detaining  the 
prisoner  must  make  a  return,  in.  like  manner,  and  the  like 
proceedings  must  be  takehj  as  if  a  writ  of  habeas  corpus 
had  b^en  issued  in  the  first  instance. 


ro- 


§  2057.  If  the  person,  ha ving  the  prisoner  in  his  custody,  J^^^" 

to  pan 
offender 


in 

is  brought  before  the  court  or  judge,  as  for  a  cidminal  to  punfah 


offence,  he  is  entitled  to  be  examined,  and  must  be  commit- 
ted, bailed,  or  discharged,  by  the  court  or  judge,  as  in  any 
other  criminal  case  of  the  same  nature. 


§  2058.  An  appeal  may  be  taken  from  an  order  refusing  when 
to  grant  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  ^be^ 
prescribed  in  this  article,  or  from  a  final  order,  made  upon  awes 
the  return  of  such  a  writ,  to  discharge  or  remand  a  prisoner,  article. 
or  to  dismiss  the  proceedings.  Where  a  final  order  is  made, 
to  discharge  a  prisoner,  upon  his  giving  bail,  an  appeal 
therefrom  may  be  taken,  before  bail  is  given ;  but  where 
the  appeal  is  taken  by  the  people,  the  discharge  of  tha 
prisoner  upon  bail  shall  not  be  stayed  thereby.    An  appeal 
does  not  lie,  from  an  order  of  the  court  or  judge,  before 
which  or  whom  the  writ  is  made  returnable,  except  as  pre^ 
scribed  in  this  section. 


§  2059.  An  appeal  from  a  final  order,  discharging  a  pris-  id. ;  by 

oner  committed  upon  a  criminal  accusation,  or  from  the  ^"^ 

affirmance  of  such  an  order,  may  be  token,  in  the  name  of 

the  people,  by  the  attorney-general  or  the  district-attorney. 
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Priaoner  §  2060.  Where  a  prisoner,  who  stands  charged,  upon  a 
pe^*may  criminal  accusation,  with  a  bailable  offence,  has  perfected, 
ted  to      or  intends  to  take,  an  appeal  from  a  final  order  dismissing 


baU. 


the  proceedings,  remanding  him,  or  otherwise  refusing  to 
discharge  him,  made  as  prescribed  in  this  article,  the  court  or 
judge,  upon  his  application,  either  before  or  after  the  final 
order,  must,  upon  such  notice  to  the  district-attorney  as  the 
court  or  judge  thinks  proper,  make  an  order,  fixing  the  sum 
in  which  the  applicant  shall  be  admitted  to  bail,  pending  the 
appeal ;  and  thereupon,  when  his  appeal  is  perfected,  he  must 
be  admitted  to  bail  accordingly. 

Id.;  reo-  S  2061.  The  recognizance  for  that  purpose  must  be  con- 
auce.  etc.  ditioned,  that  the  prisoner  will  appear,  at  a  general  term 
of  the  appellate  court  to  be  held  at  a  time  and  place  desig- 
nated in  the  order,  and  abide  by  and  perform  the  judgment 
or  order  of  the  appellate  court.  It  must  be  taken  and 
approved  by  a  justice  of  the  supreme  court,  or  by  the  court 
or  judge  fi'om  whose  order  the  appeal  is  taken,  or  by  the 
county  judge  of  the  county  in  which  the  order  was  made, 
or,  in  the  city  of  New- York,  by  a  judge  of  the  court  of 
common  pleas  for  that  city  and  county.  In  all  other  respects, 
the  proceedings  are  the  same  as  prescribed  in  this  article, 
where  it  appears,  upon  the  return  of  a  writ  of  certiorari, 
that  the  prisoner  is  entitled  to  be  admitted  to  bail. 


Id. ;  on         §  3062,  Where  a  prisoner,  who  stands  charged  with  an 
^art  of    offence,  specified  in  the  last  section,  has  perfected  an  appeal, 
*^      '    to  the  court  of  appeals,  from  a  final  order  of  the  supreme 
court,  or  of  a  superior  city  court,  affirming  an  order  refus- 
ing his  discharge,  or  reversing  an  order  granting  his  dis- 
charge ;  the  court,  from  whose  order  the  appeal  is  taken, 
or  a  judge  thereof,  must,  upon  his  application,  admit  him 
to  bail,  as  prescribed  in  the  last  section ;  except  that  the 
recognizance  must  be  conditioned  to  appear,  at  a  general 
term  of  the  court  from  which  the  appeal  is  taken,  to  abide 
by  and  perform  its  judgment  or  order,  made  after  the  deter- 
mination of  the  appeal 
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§  2063.  Where  the  sum,  in  which  a  prisoner  shall  be  ad-  Ougtody 
mitted  to  bail,  has  been  fixed,  as  prescribed  in  either  of  the  er  uutu 
last  two  sections,  he  must  remain  in  the  custody  of  the  sheriff  bail 
of  the  county  in  which  he  then  is,  until  he  is  admitted  to 
bail,  as  therein  prescribed ;  or,  if  he  does  not  give  the  requi- 
site bail,  until  the  time  to  appeal  has  expired,  or  the  appeal 
is  disposed  of,  and  the  further  direction  of  the  court,  made 
thereupon. 


§  2064.  Where  no  order  or  other  direction  of  the  court,  re-  when 
latingtothe  disposition  of  the  prisoner,  is  made  at  the  term  S^^^ 

•  /9-i.  •  .  **i-i*  ,•         valid  for 

specined  in  a  recognizance,  given  as  prescribed  in  section  an  ad- 
2061  or  section  2062  of  this  act,  the  matter  is  deemed  ment,  et& 
adjourned,  without  an  order  to  that  effect,  to  the  next 
general  term  of  the  same  court ;  or,  in  the  supreme  court, 
to  the  next  general  term  thereof  to  be  held  in  the  same 
department ;  and  thereafter  to  each  successive  general  term, 
until  such  an  order  or  direction  is  made.  The  prisoner  is 
bound  to  attend  at  each  successive  general  term ;  and  the 
recognizance  is  valid  for  his  attendance  accordingly,  with- 
out any  notice  or  other  formal  proceedings. 


§  2065.  An  officer  or  other  person,  who  detains  any  Paoait> 
one   by  virtue  of  a  mandate,  or  other  written  authority,  ^^ 
must,  upon  reasonable  demand,  and  tender  of   his  fees,  oflM.eia 
deliver  a  copy  thereof  to  any  person  who  applies  therefor, 
for  the  purpose  of  procuring  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  in  behalf  of  the  prisoner.     If  he  know- 
ingly refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

§  2066.  Except   as   otherwise   expressly   prescribed   by  AppUoa^ 
statute,  the  provisions  of  this  article  apply  to  and  regulate  the  thig  arti- 
proceedings  upon  every  common  law  or  statutory  writ  of  Sther 
habeas  corpus,  as  far  as  they  are  applicable ;  and  the  author-  habeas* 
ity  of  a  court  or  a  judge,  to  grant  such  a  writ,  oi'  to  pro-  °^^"®' 
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ceed  thereupon,  by  statute  or  the  common  law,  must  he 
exercised  in  conformity  to  this  article,  in  any  case  therein 
provided  for. 


ARTICLE  FOUBTH. 

ThB  WbIT  of  MANDAMUa. 

Saa  2067.  KindB  of  writ ;  how  aiteraative  writ  granted. 
9068.  When  writ  granted  at  speoial  term. 

2069.  Id. ;  at  general  term  of  sapreme  court. 

2070.  When  peremptory  mandamus  to  issue  in  flmt  inatanoa. 

2071.  Alternative  writ ;  how  served. 
2073.  Writ ;  how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return ;  how  made. 

2075.  Motion  to  set  aside  writ. 

2076.  Contents  of  alternative  writ ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Farther  return  cannot  be  oompeUed;  demurrer  to  rotunu 

2079.  Issue  of  fact ;  when  it  arises. 

2080.  Application  of  certain  provisions  of  chapter  sixth. 

2081.  Service  of  notice  of  filing  return,  and  demurrer. 

2082.  Subsequent  proceedings  the  same  as  in  an  action. 

2083.  Issue  of  fact ;  how  triable. 

2084.  Id. ;  where  triable. 

2086.  Issue  of  law  upon  general  term  mandamus ;  how  and  where  trlmble. 

2086.  Costs. 

2087.  Appeals. 

2088.  When  relator  to  recover  damages. 

2080.  Stay  of  proceedings ;  enlargement  of  time. 
2000.  Fine  in  certain  cases. 

SI^"k*L      §  2067.  A  writ  of  mandamus  is  either  alternative  or 

writ;  now        " 

tivTwrit  P^reniptory-    Th®  alternative  writ  may  be  granted  upon 
granted,    m^  affidavit,  or  other  written  proof,  showing  a  proper  case 

therefor ;  and  either  with  or  without  previous  notice  of  the 

application,  as  the  court  thinks  proper. 

When  §  2068.  Except  where  special  provision  therefor  is  other- 

ip-anted     wiflc  made   in   this   article,   a  writ  of  mandamus  can  be 
at^eeiai  gj-^j^^^j^  Qj^jy  ^^  a  Special  term  of  the  court.    In  the  supreme 
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court,  the  special  term  must  be  one  held  within  the  judi- 
cial district,  embracing  the  county,  wherein  an  issue  of  fact, 
joined  upon  an  alternative  writ  of  mandamus,  is  triable,  as 
prescribed  in  this  article. 


§  2069.  A  writ  of  mandamus  may  be  granted,  at  a  gener-  id. ;  at 
al  term  of  the  supreme  court  only,  directed  generally  to  any  fSmot 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  SSSt™* 
or  directed  to  one  or  more  judges  of  the  same  court,  named 
therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a 
judge  thereof.     Such  a  writ  can  be  granted  only  at  the 
general  term  of  the  judicial   department,  eiiibracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceed- 
ing is  brought,  in  the  course  of  which  the  matter  sought  to 
be  enforced  by  the  mandamus  originated,  unless  that  gener- 
al term  is  not  in  session ;  in  which  case,  it  may  be  granted 
at  the  general  term  of  an  adjoining  judicial  department.  • 

§  2070.  A  peremptory  writ  of  mandamus  may  be  issued,  when 
in  the  first  instance,  where  the  applicant's  right  to  the  man-  toiy  man- 
damus depends  only  upon  questions  of  law,  and  notice  of  iMue  in 
the  application  has  been  given  to  a  judge  of  the  court,  or  to  stanoel 
the  corporation,  board,  or  other  body,  officer,  or  other  person, 
to  which  or  to  whom  it  is  directed.     The  notice  must  be 
served,  at  least  eight  days  before  the  application  is  heard ; 
unless  a  shorter  time  is  prescribed  by  an  order  to  show 
cause,  made,  where  the  application  is  to  the  special  term, 
by  the  court,  or  a  judge  thereof ;  or,  where  the  application 
is  to  the  general  term,  by  the  general  term,  or  a  general 
term  justice,  of  that  judicial  department.     In  such  a  case, 
the  application  must  be  founded  upon  affidavits,  or  other 
written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.     Where  the  court,  board,  or 
other  body  to  be  served,  consists  of  three  or  more  mem- 
ber, the  notice   or  order  to  show  cause,  and  the  papers 
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upon  which  the  application  is  to  be  made,  may  be  served,  as 
prescribed  in  the  next  section  for  service  of  an  alternative 
writ  of  mandamus.  Except  as  prescribed  in  this  section, 
or  by  special  provision  of  law,  a  peremptory  mandamus 
cannot  be  issued,  until  an  alternative  mandamus  has  been 
issued  and  duly  served,  and  the  return  day  thereof  has 
elapsed. 

Aitema-^  §  2071.  An  alternative  writ  of  mandamus  must  be  served, 
how  *  by  showing  the  original  writ,  and  delivering  a  copy  thereof, 
to  the  peraon  to  be  served.  Where  it  is  directed  to  a  court, 
or  to  the  judge  or  judges  of  a  court,  it  must  be  served, 
either  in  term  time  or  in  vacation,  upon  the  judge  or  judges 
of  the  court ;  except  that,  where  the  court  consists  of  three 
or  more  judges,  service  upon  a  majority  of  them  is  suffi- 
cient. Where  it  is  to  be  served  upon  a  board  or  body, 
other  than  a  corporation,  service  must  be  made  upon  a 
majority  of  the  members  thereo:^  unless  the  board  or  body 
was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law;  in  which  case,  service 
upon  him  is  sufficient.  Where  the  vmt  is  to  be  served 
upon  a  corporation,  service  thereof  may  be  made  upon  any 
officer,  upon  whom  a  summons,  issued  out  of  the  supreme 
court,  may  be  served.  Where  one  or  more  of  the  persons, 
upon  whom  to  make  service,  as  prescribed  in  this  section, 
cannot,  after  due  diligence,  be  found,  the  exhibition  of  the 
original  writ  may  be  dispensed  with,  and  service  may  be 
made  upon  him  or  them,  as  prescribed  by  law  for  the 
service  of  a  summons,  issued  out  of  the  supreme  court. 

Writ;  §  2072.  An  alternative  writ  must  be  made  returnable 

iarnabie.  twenty  days  after  the  service  thereof,  at  the  office  of  the 
clerk  of  the  court,  or,  in  the  supreme  court,  the  clerk  of 
the  county,  designated  therein,  in  which  an  issue  of  fact 
joined  thereupon  is  triable.  A  peremptory  writ  must  be 
made  returnable  at  a  general  or  a  special  term,  desig- 
nated therein,  to  which  application  for  the  alternative  writ 

might  have  been  made, 
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§  2073.  Where  the  first  writ  of  mandamus  has  been  duly  Return  or 
served,  a  return  must  be  made  to  the  same,  as  therein  to  flm 
required,  unless  it  is  an  alternative  writ,  and  a  demurrer 
thereto  is  taken.  In  default  of  a  return,  the  person  or  per- 
sons, upon  whom  the  writ  was  served,  may  be  punished, 
upon  the  application  of  the  people,  or  of  the  relator,  for  a 
contempt  of  court. 

§  2074.  The  return  to  an  alternative  writ  of  mandamus  Becnm: 
must  be  annexed  to  a  copy  of  the  writ ;  and  must  be  filed,  made 
in  the  office  of  the  clerk,  where  it  is  returnable,  within  the 
time  specified  in  the  writ.  The  return  to  a  peremptory 
writ  of  mandamus  must  be  likewise  annexed  to  a  copy 
thereof ;  and  must,  before  the  expiration  df  the  first  day  of 
the  term  at  which  it  is  returnable,  be  either  delivered  in 
open  court,  or  filed  in  the  office  of  the  clerk  of  the  court,  or, 
in  the  supreme  court,  the  clerk  of  the  county  wherein  the 
term  is  to  be  held. 


§  2075.  An  alternative  writ  of  mandamus  cannot  be  Motion  to 
quashed  or  set  aside  tipoti  motion,  for  any  matter  involving  whu 
the  merits.  A  motion  to  set  aside  such  a  writ,  for  any 
other  cause,  or  to  set  aside  or  quash  a  peremptory  writ  of 
mandamus,  or  to  set  aside  the  service  of  either  writ,  must 
be  made  at  a  term,  whereat  the  writ  might  have  been 
crranted. 


S  2076.  The  statement,  contained  in  an  alternative  writ  contentt 

•  T  m     A        0  •        •  "I  •  ^^  altem* 

OX  mandamus,  of  the  facts  constituting  the  grievance,  to  •tiy« 
redress  which  it  is  issued ;  the  joinder  therein  of  two  or  denmrret 
more  such  grievances ;  and  the  command  of  the  writ,  are 
subject  to  the  provisions  of  chapter  sixth  of  this  act,  respect- 
ing the  statement,  in  a  complaint,  of  the  facts  constituting 
a  cause  of  action ;  the  joinder  therein  of  two  or  more  causes 
of  action ;  and  the  demand  of  judgment  thereupon.  The 
person,  upon  whom  the  writ  is  served,  instead  of  making  a 
return  thereto,  may  file  in  the  office  where  the  writ  is  return 

able,  a  demurrer  to  the  writ ;  or  he  may  file  a  demurrer  to 
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a  complete  statement  of  facts  contained  in  the  writ,  as  con- 
stituting a  separate  grievance,  and  make  a  return  to  the 
remainder  of  the  writ.  A  demurrer  may  be  thus  taken,  in  a 
case  where  a  defendant  may  demur  to  a  complaint,  or  to  a 
cause  of  action  separately  stated  in  a  complaint,  as  pre- 
scribed in  chapter  sixth  of  this  act ;  and  it  must  be  in  like 
foruL 


9wmnnd  §  2077.  The  provisions  of  chapter  sixth  of  this  act,  relat- 
or ratnrn.  ing  to  the  form  and  contents  of  an  answer,  containing  denials 
and  allegations  of  new  matter,  except  those  provisions 
which  relate  to  the  verification  of  an  answer,  and  to  a  coun- 
terclaim contained  therein,  apply  to  a  return  to  an  altern- 
ative writ  of  mandamus,  showing  cause  against  obeying 
the  comn[iand  of  the  writ  For  the  purpose  of  the  appli- 
cation, each  complete  statement  ^f  facts,  assigning  a  cause 
why  the  command  of  the  writ  ought  not  to  be  obeyed,  is. 
regarded  as  a  separate  defence,  and  must  be  separately 
stated,  and  numbered. 

^rther        §  2078.  A  person,  who  has  made  a  return  to  an  altema- 
cannot     tivc  maudamus,  cannot  be  compelled  to  make  a  further 
e®^5     return.     The  people,  or  the  relator,  may  demur  to  the 
to  retom.  retum,  or  to  any  complete  statement  of  facts,  therein  sepa- 
rately assigned  as  a  cause  for  disobeying  the  command  of 
the  writ,  on  the  ground  that  the  same  is  insufficient  in 
law,  upon  the  face  thereol 


iMoa  of        §  2079.  An  issue  of  fact  arises  upon  a  denial,  contained 

wh^it     in  the  retum,  of  a  material  allegation  of  the  writ,  or  upon  a 

material  allegation  of  new  matter,  contained  in  a  retum ; 

unless  a  demurrer  thereto  is  taken.     Where  the  people  or 

the  relator  demur  to  a  complete  statement  of  facts,  sepa^ 

rately  assigned  as  cause  for  disobeying  the  command  of 

the  writ,  an  issue  of  fact  arises,  with  respect  to  the  remain 

der  of  the  return. 
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§  2080.  Oral  pleadings  upon  a  writ  of  mandamus  are  ApoUca. 
abolished,  and  no  pleadings  are  allowed,  except  as  pre-  oenain 
Bcribed  in  the  foregoing  sections  of  this  article.    The  pro-  8)m  of 
visions  of  title  second  of  chapter  sixth  of  this  act  apply  to  rixiS  *' 
the  writ  and  the  return ;  except  that  it  is  not  necessary 
to  serve  a  copy  of  either,  upon  the  attorney  for  the  adverse 
party,  or  to  verify  either,  .and  that  neither  can  be  amended, 
without  special  application  to  the  court,  or  stricken  out  as 
sham. 


§2081.  Where  a  return  to  an  alternative  writ  of  manda-  Service  oi 
mus  has  been  filed,  the  attorney  for  the  defendant  making  it  ming  re- 
must  serve,  upon  the  attorney  for  the  people  or  the  relator,  demurrer. 
a  notice  of  the  filing  thereof.  Where  the  people  or  the  relator 
demur  to  the  return,  or  to  a  part  thereof,  a  copy  of  the 
demurrer  must  be  served  upon  the  attorney  for  the  defend- 
ant, within  twenty  days  after  the  service  of  such  a  notice. 
Where  the  defendant  demurs  to  the  writ,  or  to  a  part  thereof 
a  copy  of  the  demurrer  must  be  served  upon  the  attorney 
for  the  people  or  the  relator,  within  the  time  prescribed  by 
law  for  filing  it 


§  2082.  Except  as  otherwise  expressly  prescribed  in  this  subae 
act,  the  proceedings,  after  issue  is  joined,  upon  the  facts  or  prooeed- 
upon  the  law,  are,  in  all  respects,  the  same  as  in  an  action ;  Sme  as  in 

J  r  •   •  j»  i  "L  •  X.        1    J*         i      ji_  j«  •      ftn  action. 

and  each  provision  oi  this  act,  relating  to  the  proceedmgs  in 

an  action,  apply  thereto.  For  the  purpose  of  the  application, 

the  writ,  the  return,  and  the  demurrer  are  deemed  to  be 

pleadings  in  an  action ;  and  the  final  order  is  deemed  to  be 

a  final  judgment,  and  may  be  entered  and  docketed,  and 

enforced,  with  respect  to  such  parts  thereof  as  are  not  enforced 

by  a  peremptory  mandamus,  as  a  final  judgment  in  an  action. 

But  before  the  final  order  can  be  docketed,  or  an  execution 

issued  thereupon,  an  enrollment  must  be  filed  thereupon,  as 

a  judgment-roll  in  an  action.     For  that  purpose,  the  clerk 

must  attach  together  and  file  in  his  office,  a  certified  copy 

of  the  final  order ;  the  writ  and  the  return,  or  copies  thereof ; 
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together  with  the  same  papers,  which  are  required  by  law 
to  be  incorporated  into  a  judgment-roll  in  an  action.  Where 
the  final  order  is  in  favor  of  the  people  or  the  relator,  it 
must  award  a  peremptory  mandamus,  to  be  forthwith 
issued. 


teot;  how  §  ^^^^'  An  issue  of  fact,  joined  upon  an  alternative  writ 
*'***^  of  mandamus,  must  be  tried  by  a  jury,  aa  if  it  was  an  issue 
joined  in  an  action  specified  in  section  968  of  this  act ;  unless 
a  jury  trial  is  waived,  or  a  reference  is  directed  by  consent 
of  parties.  Where  the  writ  was  issued  upon  the  relation 
o|  a  private  person,  the  rel§.tor  or  the  ^^f ^ndant  is  entitled 
to  a  verdict  report,  or  decision,  wherp  he  would  be  entitled 
thereto,  if  tne  i^sue  wa^  joined  in  an  action,  ]3f  oijght  by  the 
relator  against  the  de^dant,  to  recover  damages  for  making 
a  false  return. 


'*  I 


where  §  ^^^^'  A^  issuc  of  fact,  joined  upon  an  alternative  writ 

^w^  of  mandamus,  granted  at  a  special  term  of  the  supreme 
court,  is  trial)le  in  the  county,  wherein  it  is  alleged  in  the 
writ,  that  the  material  facts  took  place,  unless  the  court 
directs  it  to  be  tried  elsewhere.  An  issue  of  fact,  joined 
upon  an  alternative  writ  of  mandamus,  granted  at  a  general 
term,  is  triable  in  the  county,  which  determines  the  judicial 
department,  wherein  the  application  for  the  writ  must  be 
made;  unless  the  general  term  directs  it  to  be  tried  in 
another  county  of  the  same  judicial  department.  Where  the 
writ  was  granted  at  the  general  term,  the  general  term  may 
detail  a  general  term  justice,  of  the  same  or  another  judicial 
department,  to  preside  at  the  trial.  Upon  the  trial  of  an 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
the  verdict,  report,  or  decision  must  be  returned  to,  and 
the  final  order  thereupon  must  be  made  by,  the  general  oi 
the  special  term,  as  the  case  requires. 


uivirapon       §  2085.  An  issuc  of  law,  joined  upon  an  alternative  writ 
Km**     ^^  mandamus,  granted  at  the  general  tprm,  must  be  tried, 
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and  the  final  order  thereupon  must  be  made,  at  the  general  manda- 

term.  ^^^  where 

triable- 

§  2086.  Where  an  alternative  writ  of  mandamus  has  oom. 
been  issued,  costs  may  be  awarded,  as  in  an  action ;  except 
that)  upon  making  a  final  order,  the  costs  are  in  the  discre- 
tion  of  the  court.  Where  a  peremptory  mandamus  is 
granted,  without  a  previous  alternative  mandamus,  costs, 
not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  to  either  party,  as  upon  a  motion* 


§  2087.  An  appeal  from  an  order  granting  a  peremptory  Appeato. 
writ  of  mandamus,  where  an  alternative  writ  of  mandamus 
was  not  previously  issued,  must  be  taken  as  from  a  final  order 
made  in  a  special  proceeding.  An  appeal  from  a  final  order 
made  upon  an  alternative  mandamus,  must  be  taken,  as  an 
appeal  from  a  judgment ;  and  each  provision  of  l^w,  relat- 
ing to  an  appeal  from  a  judgment,  either  to  the  general  term 
or  to  the  court  of  appeals,  is  applicable  thereto.  But  where 
an  appeal  is  taken,  as  prescribed  in  this  section,  from  an 
order  of  the  general  term,  granting  a  peremptory  manda- 
mus, made  upon  an  original  application,  or  from  a  final  order, 
made  upon  an  alternative  mandamus,  granted  at  the  gen- 
eral term,  the  execution  of  the  order  appealed  from  shall  not 
be  stayed,  except  by  the  order  of  the  same  general  term, 
made  upon  such  terms,  as  to  security  or  otherwise,  as  jus- 
tice  requires. 

§  2088.  Where  a  return  has  been  made  to  an  alternative  ^^'^^^  » 
writ  of  mandamus,  issued  upon  the  relation  of  a  private  w«over 
person,  the  court,  upon  making  a  final  order  for  a  peremp- 
tory mandamus,  must  also,  if  the  relator  so  elects,  award  to 
the  relator,  against  the  defendant  who  made  the  return,  the 
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'^""'"  same  damages,  if  any,  which  the  relator  might  recover,  in 
an  action  against  that  defendant,  for  a  false  return.  The 
relator  may  require  his  damages  to  be  assessed  upon  the 
trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in 
an  action.  Such  an  assessment  of  damages  bars  an  action 
for  a  false  return. 

Stay  of  §  2089.  The  proceedimrs  upon  a  writ  of  mandamus, 
ugs;  en-  crranted  at  a  special  term,  may  be  stayed,  and  the  time  for 
of  time,  making  a  return,  or  for  doing  any  other  act  thereupon,  as 
prescribed  in  this  article,  may  be  enlarged,  as  in  an  action, 
by  an  order  made  by  a  judge  of  the  court,  but  not  by  any 
other  officer.  Where  the  writ  was  granted  at  the  general 
term,  an  order  staying  the  proceedings,  or  enlarging  the 
time  to  make  a  return,  can  be  made  only  by  a  general  term 
justice  of  the  same  department ;  and  where  notice  has  been 
given  of  an  application  for  a  mandamus  at  a  general  term, 
or  an  order  has  been  made  to  show  cause,  at  a  general  term, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings 
shall  not  be  granted,  before  the  hearing,  by  any  court  or 
judge. 

fine  in         S  2090.  Where  a  final  order  awards  a  peremptory  manda- 

oertaln  x.  x        j 

mus,  directed  to  a  public  officer,  board,  or  other  body,  com- 
manding him  or  them  to  perform  a  public  duty,  enjoined 
upon  him  or  them  by  special  provision  of  law,  if  it  appears 
to  the  court,  that  the  officer,  or  one  or  more  members  of  the 
board  or  body,  have,  without  just  excuse,  refused  or  neg- 
lected to  perform  the  duty  so  enjoined,  the  court,  besides 
awarding  to  the  relator  his  damages  and  costs,  as  prescribed 
in  this  article,  may,  in  the  same  order,  impose  a  fine,  not 
exceeding  two  hundred  and  fifty  dollars,  upon  the  officer, 
or  upon  each  member  of  the  board,  who  has  so  refused  or 
neglected.  The  fine,  when  collected,  must  be  paid  into  the 
treasury  of  the  State ;  and  the  payment  thereof  bars  any 
action  for  a  penalty,  incurred  by  the  person  so  fined,  by  rear 

son  of  his  refusal  or  neglect  to  perform  the  duty  so  enjoined 
aoo 
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ARTICLE  FIFTH. 

Ths  Writ  of  Pbohibitioh. 

tac.  9091.  Kinds  of  writ ;  how  granted. 

2003.  When  writ  granted  at  gpedal  term. 
8098.  Id.;  at  general  teon  of  the  supreme  oonrt. 
d094L  Alternative  writ  mnst  issue  first ;  its  contents. 

9095.  Id.;  when  returnable ;  how  served. 

9096.  Absolute  writ  issues,  unless  return  made. 

9097.  Legal  objectionB,  how  taken ;  motion  to  quash  or  set  aside  writ. 

9098.  Return  by  party ;  proceedings  when  he  adopts  judge's  return. 

9099.  Proceedings  after  return ;  trial  by  jury. 

9100.  Final  order ;  costs. 

9101.  Appeals. 

9109.  Stay  of  proceedings ;  enlargement  of  time. 

§  2091.  A  writ  of  prohibition  is  either  alternative   or  Kinds  of 
absolute.     The  alternative  writ  may  be  granted  upon  an  ^utod7 
affidavit,  or  other  written  proof,  showing  a  proper  case 
therefor,  and  either  with  or  without  previous  notice  of  the 
application,  as  the  court  thinks  proper. 

§  2092.  Except  where  special  provision  therefor  is  other-  when 
wise  made  in  this  article,  an  alterhative  writ  of  prohibition  Sauted 
can  be  granted  only  at  a  special  term  of  the  court     In  the  ferm^^'"^ 
supreme  court,  the  special  term  must  be  one  held  within  the 
judicial  district,  embracing  the  county,  wherein  the  action 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course 
of  which  the  matter,  sought  to  be  prohibited  by  the  writ, 
originated. 


§  2098.  An  alternative  writ  of  prohibition  may  be  granted  id. ;  at 
at  a  general  term  of  the  supreme  court  only,  directed  gen-  term  of 
erally  to  any  judge  holding,  or  to  hold,  a  special  term  of  the  preme 
same  conrt,  or  directed  to  one  or  more  judges  of  the  same 
court,  named  therein,  in  any  case  where  such  a  writ  may  be 
issued  out  of  the  supreme  court,  directed  to  any  other  court, 
or  to  a  judge  thereof.     Such  a  writ  can  be  granted  only  at 
the  general  term  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceed- 
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ing  is  brought,  in  the  course  of  which  the  matter,  sought  to 
be  prohibited  by  the  writ,  originated,  unless  that  general 
term  is  not  in  session ;  in  which  case,  it  may  be  granted  at 
the  general  term  of  ^^  adjoining  judicial  department. 


tive  writ 

mast 

Issue 


§  2094.  Except  as  otherwi9^  speci^ly  pf  ascribed  by  law, 
an  absolute  writ  of  prohibition  cannot  be  issued,  until  an 
oontentL  alternative  writ  has  bpen  jsaued  and  duly  served,  and  the 
return  day  thereof  ha^  elapsed.  The  alternative  writ  must  be 
directed  to  the  court  in  which,  or  to  the  judge  before  whom, 
and  also  to  the  party  in  whose  favor,  the  p^'qpeedi^gs  to 
be  restrained  were  taken,  or  are  about  to  be  taken.  It  must 
command  the  court  or  judge,  and  also  the  party,  to  desist 
and  refrain  from  any  further  prpceedings  in  the  action  or 
special  proceeding,  or  with  respect  to  the  particular  matter 
or  thing  described  therein,  aa  the  pase  may  be,  until  the 
fu^har  ^iv&ctiqn  of  the  court  issuing  the  writ ;  and  also  to 
show  cause,  at  the  time  whpu,  and  th^  plapfl  wjierp,  the  writ 
is  made  returnable,  why  they  should  not  be  absolutely 
restrained  ivm  any  furtive?  prpcfie^gp  in  ^hat  ^tion, 
special  proceeding,  or  matter.  The  wr|t  nepd  not  contain 
any  e|;aten}ent  of  tlje  facts  pr  legal  objectioi^s,  upon  which 
the  f e|p.tqr  f  ou^4s  Hs  claim  tp  riel^ef  • 


Id. ;  when  §  2095.  The  writ  must  be  made  returnable,  either  forth- 
able;  how  with  or  at  a  day  certain,  before  the  term  which  granted  it, 
or  upon  the  first  day  of  a  future  term,  therein  specified,  at 
which  application  for  the  writ  might  have  been  made. 
Where  it  is  granted  at  the  general  term  of  a  judicial  de- 
partment, adjoining  that  wherein  the  matter  originated,  it 
may,  in  the  discretion  of  the  court,  be  made  returnable  at 
the  general  term  of  either  department.  The  writ  must  be 
served  upon  the  court  or  judge,  and  also  upon  the  party, 
as  prescribed  by  law  for  the  service  of  an  alternative  wril 
of  mandamus.  A  copy  of  the  papers,  upon  which  it  was 
granted,  must  be  delivered  with  each  copy  of  the  writ. 
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§  2096.  Where  the  alternative  writ  has  been  duly  served  Absolute 
upon  the  court  or  judge,  and  upon  the  party,  the  relator  is  issues, 
entitled  to  an  absolute  writ,  unless  a  return  is  made  by  the  return 
court  or  judge,  and  by  the  party,  according  to  the  exigency 
of  the  alternative  writ,  or  within  such  further  time  as  may 
be  granted  for  the  purpose.  The  return  must  be  annexed 
to  a  copy  of  the  writ ;  and  it  must  be  either  delivered  in 
open  couii;,  or  filed  in  the  office  of  the  clerk  of  the  court 
issuing  the  writ ;  or,  in  the  supreme  court,  the  clerk  of  the 
county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return* 
In  default  thereoJ^  the  judge,  or  the  members  of  the  court, 
may  be  punished,  upon  the  appKcation  of  the  people  or  of 
the  relator,  for  a  contempt  of  the  court  issuing  the  writ 
A  return  to  an  alternative  writ  of  prohibition  cannot  be 
compelled  in  any  other  case. 


§  2097.  An  alternative  writ  of  prohibition  cannot  be  J^^jIod. 
quashed  or  set  aside,  upon  motion,  for  any  matter  involving  ^ 
the  merita     An  objection  to  the  legal  sufficiency  of  the  motion  •■< 

•  o  «/  ^      qaash  Of 

papers,  upon  which  the  writ  was  granted,  may  be  taken  in  ?^J*^* 
the  return.     A  motion  to  quash  an  absolute  writ  of  pro- 
hibition, or  to  set  aside  an  alternative  writ,  for  any  matter 
not  involving  the  merits,  must  be  i^de  at  a  term  where  the 
writ  might  have  been  granted. 


§  2098.  A  return  to  an  alternative  writ,  when  made  by  a  Betarii 
party,  must  be  verified  by  his  affidavit,  as  required  for  the  prooeei 

IDflTS  wh©ll 

verification  of  a  pleading  in  a  court  of  record ;  unless  it  he  adopts 
consists  only  of  objections  to  the  legal  sufficiency  of  the  rernpr. 
papers  upon  which  the  writ  was  granted.  Where  the  party 
unites  with  the  court  or  judge  in  a  return,  or  annexes,  to  the 
court's  or  the  judge's  return,  an  instrument  in  writing,  sub- 
scribed by  him,  to  the  effect  that  he  adopts  it,  and  relies 
upon  the  matters  therein  contained,  as  sufficient  cause  why 
the  court  or  judge  should  not  be  restrained,  as  mentioned  in 

the  writ,  he  is  thenceforth  deemed  the  sole  defendant  in  the 
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special  proceeding ;  except  that  where  a  final  order  is  made, 
awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  or  the  Judge. 


^^°afSr  §  2099.  Pleadings  are  not  allowed  upon  a  writ  of  prohi- 
te£?b'  l^itio^-  Where  an  alternative  writ  has  been  issued,  the 
lory  cause  may  be  disposed  of  without  further  notice,  at  the 
term  at  which  the  writ  is  returnable.  If  it  is  not  then  dis- 
posed  of,  it  may  be  brought  to  a  hearing,  upon  notice,  at  a 
subsequent  term.  In  the  supreme  court,  it  must  be  heard 
at  a  general  term  of  the  same  judicial  department,  or  at  a 
special  term  held  in  the  same  judicial  district,  as  the  case 
may  be.  The  relator  may  controvert,  by  affidavit,  any  alle- 
gation of  new  matter  contained  in  the  return.  The  court 
may  direct  the  trial  of  any  question  of  fact  by  a  jury,  in 
like  manner  and  with  like  effect,  as  where  an  order  is  made 
for  the  trial,  by  a  jury,  of  issues  of  fact,  joined  in  an  action 
triable  by  the  court.  Where  such  a  direction  is  given,  the 
proceedings  must  be  the  same,  as  upon  the  trial  of  issues  so 
joined  in  an  action. 

Final  8  2100.  Where  a  final  order  is  made  in  favor  of  the 

costs.'  relator,  it  must  award  an  absolute  writ  of  prohibition  ;  and 
it  may  also  direct  that  all  proceedings,  or  any  specified  pro- 
ceeding, theretofore  taken  in  the  action,  special  proceeding, 
or  matter,  as  to  which  the  prohibition  absolute  issues,  be 
vacated  and  annulled.  The  writ  of  consultation  is  abol- 
ished«  Where  a  final  order  is  made  against  the  relator,  it 
must  authorize  the  court  or  judge,  and  the  adverse  party,  to 
proceed  in  the  action,  special  proceeding,  or  matter,  as  if 
the  alternative  writ  had  not  been  issued.  Costs,  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded 
to  either  party,  as  upon  a  motion. 

Appeals.        §  2101.  A  final  order,  made  as  prescribed  in  the  last  sec- 
tion, can  be  reviewed  only  by  appeal.     Where  the  order 
was  made  by  the  general  term,  the  execution  of  the  order 
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appealed  from  shall  not  be  stayed,  except  by  an  order  of 
the  same  general  term,  made,  upon  such  terms^  as  to  security 
or  otherwise,  as  justice  requires. 

§  2102.  The  proceedings  upon  a  writ  of  prohibition,  ^Jg^. 
gi'anted  at  a  special  term,  may  be  stayed,  and  the  time  for  ^^„J^^ 
making  a  return,  or  for  doing  any  other  act  thereupon,  as  <>'  *^«- 
prescribed  in  this  article,  may  be  enlarged,  as  in  an  action, 
by  an  order  made  by  the  judge  of  the  court,  but  not  by 
any  other  officer.     Where  the  writ  was  granted  at  the  gen- 
eral term,  an  order  staying  the  proceedings,  or  enlarging 
the  time  to  make  a  return,  can  be  made  only  by  a  general 
term  justice  of  the  judicial  department  within  which  the 
writ  is  returnable ;  and  where  notice  has  been  given  of  an 
application  for  a  prohibition  at  a  general  term,  or  an  order 
has  been  made  to  show  cause  at  a  general  term,  why  a  pro- 
hibition should  not  issue,  a  stay  of  proceedings  shall  not 
be  granted,  before  the  hearing,  by  any  court  or  judge. 


ABTIOIiB  SIXTH. 

Thb  Writ  ov  ^aaatasMBaspr  of  Damabwb, 

Sbo.  2108.  WHt  defined. 

2104.  Applicatiom  therefor. 

2105.  When  made  bj  attorney-general  or  diBtrict^ttona?. 

2106.  Writ ;  to  whom  directed. 

2107.  Oontenta  of  writ. 

2108.  Notice  of  execution. 
2100.  Jnry;  how  procared. 

2110.  Juror  to  be  sworn. 

2111.  Jury  to  make  inquisition. 

2112.  Notice  of  application  to  court  thereupon. 
2118.  Oourt  maj  set  aside  inquisition. 

2114.  Order  en  cmifirming  inquisition. 

2115.  State  treasurer  to  pay  damages,  etc.,  to  govuroor. 

2116.  Govenier  to  paj  damages  into  court. 

2117.  Inyestment  of  money  so  paid.  ' 

2118.  How  obtained  by  claimant. 

2119.  Taking  lands  by  United  States. 

§  2103.  The  writ,  heretofore  known  as  the  writ  of  ad  J^^V. 
quod  damnum,  shall  hereafter  be  styled  the  writ  of  assess- 
ment of  damages. 

ton 
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Appiioa-  §  2104.  Whenevertlie  governor  of  the  State  is  authorized 
therefor,  by  law,  to  take  possession  of  any  real  property  within  the 
State,  for  the  use  of  the  people  of  the  State,  and  he  cannot 
agree  with  the  owner  or  owners  thereof  for  its  purchase,  he 
may  cause  application  to  be  made  to  the  supreme  court,  at 
a  special  term  thereof,  for  a  writ  of  assessment  of  dam* 
ages,  whicli  must  be  granted  accordingly. 


\Yhen  §  2105.  The  attorney-general,  or  the  district-attorney  of 

attorney-  the  county  in  which  the  real  property  is  situated,  must, 
district-    when  the  governor  so  directs,  make  the  application,  in  the 
name  of  the  governor ;  and  must  conduct  the  subsequent 
proceedings,  under  the  governor's  direction. 


Bttomey. 


Writ;  to       §  2106.  The  writ  must  be  directed  to  the  sheriff  of  the 

whom  ,  ,  •  ,       , 

directed,  couuty  in  wMch  the  real  property  to  be  taken  is  situated, 
unless  the  court  directs  the  damages  for  the  taking  to  be 
assessed  by  a  jury  of  another  county ;  in  which  case,  the 
writ  must  be  issued  to  the  sheriff  of  the  county,  from  which 
the  jury  is  directed  to  be  taken. 


Oontenti  §  2107.  The  writ  must  describe  the  real  property  to  be 
taken,  with  the  like  certainty  as  is  requit*ed  in  a  complaint  in 
an  action  of  ejectment.  It  inust  command  the  sheriff,  to 
whom  it  is  directed,  to  inquire,  by  the  oaths  of  twelve  men  of 
his  county,  qualified  to  act  as  trial  jurors  in  a  court  of  record, 
whether  the  owner  or  owners  of  the  real  property,  or  any 
of  them,  will  sustain  any  damages  by  the  taking  thereof, 
for  the  use  of  the  people  of  the  State;  and,  if  so,  the 
amount  thereof ;  and  that  he  return  the  writ  to  the  supreme 
court,  without  delay,  with  the  finding  of  the  jury  thereupon. 


Notice  of       §  2108.  The  sheriff,  immediately  after  the  delivery  of  the 

tJoT*       writ  to  him,  must  give  notice  of  the  time  when,  and  the 

place  where,  the  writ  will  be  executed,  by  publishing  the 

notice,  once  in  each  week,  for  at  least  three  successive  weeka, 

in  a  newspaper  printed  in  his  county. 
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§  2109.  The  sheriff  must  notify  twelve  men  of  his  county,  j^^y  .* 
qualified  to  act  as  trial  jurors  in  a  court  of  record,  to  attend  ©u^"^ 
at  the  time  and  place,  and  for  the  purpose,  specified  in  the 
notice.  Each  juror  must  be  notified,  as  a  juror  is  notified 
to  attend  a  term  of  the  circuit  court.  Upon  his  failure  to 
attend,  whes  duly  notified,  his  attendance  may  be  compelled 
by  attachment,  and  proceedings  may  be  taken  against  him, 
and  he  may  be  punished  thereupon,  by  the  supreme  court, 
as  where  a  juror,  duly  notified,  fails  to  attend  at  a  circuit 
court.  The  sheriff  may  require  the  attendance  of  a  tales- 
man,  in  place  of  a  juror  notified  and  not  appearing;  or  he 
may  adjourn  the  proceedings,  for  the  purpose  of  punishing 
the  defaulting  juror,  or  compelling  his  attendance. 


§  2110.  When  a  jury  has  been  procured,  the  sheriff  must,  J"^*^ 
before  the  jurors  proceed  to  the  inquiry  commanded  by  the 
writ,  administer  to  each  of  them  an  oath,  that  he  will  dili- 
gently inquire  cohcemiiig  the  matters  specified  in  the  writ, 
and  will  give  a  true  verdict,  according  to  the  best  of  his 
judgment,  without  favor  or  partiality. 


§  2111.  After  being  sworn  as  prescribed  in  the  last  Jvarto 

section,  the  jury  must  view  all  the  real  property  described  qaMtion 

in  the  writ,  and  consider  the  value  thereol    They  may,  in 

the  discretion  of  a  majority  of  them,  hear  such  testimony 

as  may  be  offered  by  any  person  appearing,  respecting  the 

value.     They  must  thereupon  assess  the  danu^es^  which 

the  owner  or  owners  of  the  real  property  will  sustain,  by 

being  deprived  thereol     When  the  i-eal  property  consists 

of  two  or  more  distinct  parcels,  owned,  or  claimed  to  be 

owned,  by  different  persons,  the  jury  must  assess  separately 

the  value  of  each   distinct  parcel,  if   the  writ   requires 

them  so  to  do,  or  if  a  majority  of  them  think    proper 

80  to  do.     If  they  cannot  agree,  after  a  reasonable  time,  the 

sheriff  may  discharge  them,  and  publish  a  new  notice,  and 

procure  a  new  jury.     When  the  jurors  have  agreed,  they 

must  make  an  inquisition,  stating  the  sum  to  be  paid,  by 
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the  people  of  the  State,  for  taking  each  distinct  parcel,  or 
the  whole,  as  the  case  requires.  The  inquisition  must  be 
signed  by  each  juror,  and  by  the  sheriff ;  and  the  sherifiE 
must  immediately  thereafter  file  the  inquisition  and  the 
writ)  with  his  return  to  the  writ,  in  the  office  of  the  clerk 
of  the  county  in  which  the  real  property  is  situated. 

Notice  of  8  2112.  Within  three  months  after  the  writ,  and  the 
clTJrt^  return  thereto,  with  the  inquisition  thereupon,  have  been 
there-  filed,  as  prescribed  in  the  last  section,  the  attorney-general, 
or  district-attorney,  having  charge  of  the  proceedings,  must 
cause  to  be  publidied,  a  notice,  directed,  generally,  to  all  the 
owners  and  persons  interested  in  the  real  property ;  describ- 
ing the  property,  in  general  and  concise  terms;  stating 
when  and  where  the  writ,  return,  and  inquisition  were  filed ; 
and  requiring  the  persons  notified  to  show  cause,  at  a  special 
term  of  the  supreme  court,  to  be  held  at  a  time  and  at  a 
place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed ;  or,  if  the  governor  so  directs,  why  the  inqui- 
sition should  not  be  set  aside.  The  notice  must  be  pub- 
lished,  at  least  once  in  each  week,  for  three  successive  weeks, 
in  a  newspaper  printed  in  the  county,  and  also  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published. 

voun  §  2118.  At  the  time  and  place  specified  in  the  notice, 

B«tde  the  court  must  examine  into  the  inquisition,  and  hear  such 
tion.  allegations,  and  affidavits,  or  other  written  proofe,  as  may  be 
presented  in  behalf  of  the  people,  or  any  owner,  or  person 
interested.  If  the  court  then,  or  at  the  time  and  place  to 
which  the  matter  is  adjourned,  determines  that  the  inquisi- 
tion is,  in  any  respect,  excessive,  unjust,  or  otherwise  mate- 
rially defective,  it  may  set  aside  the  whole  or  any  pai-t 
thereof;  and  may  direct  that  another  writ  issue,  or  another 
inquisition  be  taken,  to  supply  the  defects. 

wntai?'      §  2114.  If  it  appears  to  the  court,  that  the  writ  has  been 
d5on.^'**^  duly  executed,  an  order  must  be  made,  and  entered  in  the 
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office  of  the  clerk  of  the  county,  in  which  the  real  property  "^'  ** 
to  be  taken  is  situated,  declaring  that  the  people  of  the  State, 
apon  paying  into  court  the  amount  of  the  damages  assessed 
by  the  inquisition,  shall  be  entitled  to  an  absolute  estate  in 
the  real  property  described  in  the  writ,  and  in  the  appurte- 
nances belonging  thereto. 


8  2115,  The  State  treasurer,  on  the  warrant  of  the  comp-  state 
troller,  must  pay  to  the  governor,  out  of  any  money  m  the  to  pay 
treasury,  appropriated  for  that  purpose,  sufficient  money  to  etc.,  to 
pay  the  damages  assessed,  pursuant  to  the  foregoing  pro- 
visions of  this  article,  and  the  costs  and  expenses  of  the 
proceedings. 


§  2116.  Immediately  after  the  receipt  by  the  governor,  Governor 
as  prescribed  in  the  last  section,  of  sufficient  money  to  pay  gtmaget 
the  damages,  he  must  pay  it  into  court ;  and  thereupon  the  «>»". 
absolute  title  to  the  real  property  so  to  be  taken,  vests  in 
the  people  of  the  State. 


§  2117.  If  an  application  for  the  money  paid  into  court  inTeei 
is  not  made,  as  prescribed  in  the  next  section,  within  sixty  mon^  lo 
days  after  the  payment  into  court,  the  general  term  of  the 
supreme  court  in  that  judicial  department,  may  provide,  by 
order,  for  the  investment,  under  the  direction  of  the  court, 
of  the  money,  and  of  the  interest  to  arise  therefrom,  in  per- 
manent securities,  for  the  benefit  of  the  owners. 

§  2118.  A  person  claiming  to  have  been  an  owner  of,  or  Howob- 
interested  in,  the  property,  when  it  was  so  taken,  may  present  Sa^la^ 
to  the  supreme  court,  at  a  general  term  thereof,  held  in  the 
judicial  department  embracing  the  county,  wherein  the 
property  is  situated,  a  petition,  praying  for  payment  to  him 
of  the  whole  or  any  part  of  the  money  so  paid  into  court, 
or  of  the  income  remaining  uninvested,  or  both ;  or  for  the 
transfer  to  him  of  the  whole  or  any  part  of  the  securities, 
in  which  it  has  been  invested.  The  court  must  thereupon 
[27]  ao9 
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take  such  measures,  as  it  deems  proper,  to  ascertaiii  the 
rights  and  interests  of  the  petitioner,  and  of  all  other  per- 
Bons,  who  were  ownen  of  or  interested  in  the  property,  or 
who  are  personal  representatives,  or  heirs,  of  owners  or  per- 
sons so  interested,  and  to  cause  notice  of  the  application  to  be 
given  to  those  persons ;  and  it  must  cause  the  money  to  be 
paid,  or  the  securities  to  be  transferred,  to  the  several  per- 
sons entitled  thereto,  in  accordance  with  the  rights  and  in- 
terests thus  ascertained 

Mdng  §  2119.  When  the  legislature  of  the  State  consents  to 
IS?  ^®  taking  of  any  real  property  within  the  State,  for  the 
use  of  the  people  of  the  United  States,  a  writ  of  assess- 
ment of  damages  may  be  issued ;  and  the  proceedings  there- 
upon must  be  in  accordance  with  the  provisions  of  this 
article ;  except  that  the  application  for  the  writ  must  be 
made,  and  the  subsequent  proceedings  must  be  conducted, 
by  the  attorney  of  the  United  States,  for  the  district  embrac- 
ing the  county  wherein  the  real  property  is  situated. 


ABTIOIiE    SEVENTH. 

Tee  Writ  ov  Ckbtiorari,  to  betibw  the  Dstsrminatioh  ov  as  inferior 

TRIB01IAL. 

Ssa  2120.  Cases  where  writ  may  issue. 

2121.  Cases  where  it  cannot  Issue. 

2122.  The  aame. 

2123.  When  issued  from  supreme  court  or  superior  dtjr  court. 

2124.  When  from  another  court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.;  in  case  of  disability. 

2127.  Application  for  writ ;  whero  and  how  niad«. 

2128.  When  notice  necessary ;  service  thereof. 

2129.  To  whom  writ  directed. 

2180.  Mode  of  serviee. 

2181.  Stay  of  prooeedlags. 

2182.  When  and  where  writ  returnable. 
2188.  Subsequent  proceedings  as  in  an  action. 

2184.  Return ;  when  and  how  made. 

2185.  Id.;  how  compelled ;  fees  for  making. 

2186.  Id.;  after  term  of  office  expired. 

2187.  When  third  person  may  be  brought  ht 

2188.  Hearing  upon  return.. 
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Sk.  2139.  Id.;  upon  affidavits.  ^^■^• 

2140.  Questions  to  be  determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  maj  be  awarded. 

2143.  Costs. 

2144.  Entrj  and  enrollment  of  final  order. 

2145.  Effect  thereof . 

2146.  "  Body  or  officer  ";  "  determination  ";  what  they  include. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id. ;  to  civil  cases  only. 

§  2120.  The  writ  of  certiorari  regulated  in  this  article,  Cases 
except  the  writ  specified  in  section  2124  of  this  act,  is  issued  writ  may 
to  review  the  determination  of  a  body  or  officer.     It  can     - 
be  issued  in  one  of  the  following  cases  only ; 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or 
the  issue  thereof  is  expressly  author^ed,  by  a  statute. 

2.  Where  the  ^vrit  may  be  issued  at  common  law,  by  a 
court  of  general  jurisdiction,  and  the  right  to  the  writ,  or 
the  power  of  the  court  to  issue  it,  is  not  expressly  taken 
away  by  a  statute. 

§  2121.  A  writ  of  certiorari  cannot  be  issued,  to  review  cases 
a  determination,  made,  after  this  article  takes  eflfect,  in  a  JSmot**' 
civil  action  or  special  proceeding,  by  a  court  of  record,  or  a  ^^^ 
judge  of  a  court  of  record. 


§  2122.  Except  as  otherwise  expressly  prescribed  by  a  The  same 
statute,  a  writ  of  certiorari  cannot  be  issued,  in  either  of 
the  following  cases : 

1.  To  review  a  determination,  which  does  not  finally 
determine  the  rights  of  the  parties,  with  respect  to  the  mat- 
ter to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed, 
by  an  appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination, 
is  expressly  authorized,  by  statute,  to  rehear  the  matter, 
upon  the  relator's  application ;  unless  the  determination 
to  be  reviewed  was  made  upon  a  reheanng,  or  the  time  with- 
in which  the  relator  can  procure  a  rehearing  has  elapsed. 
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When  ifr-       §  2128.  A  writ  of  certiorari  can  be  issued  only  out  of  the 

lued  from  ...  .  .     • 

Bupreme    Supreme  court,  or  a  superior  city  court ;  except  m  a  case 
Bup6rior    where  another  court  is  expressly  authorized  by  statute,  to 

city  .  , 

oonrt.         issue  it. 


^^  §  2124.  Any  court  of  record,  exercising  jurisdiction  of 

SS^*'  an  appellate  nature,  may  issue  a  writ  of  certiorari,  requiring 
the  body  or  officer  whose  proceedings  are  under  review,  to 
make  a  return  to  the  court  issuing  the  writ,  at  a  time  and 
place,  fixed  by  the  court,  and  designated  in  the  writ,  for 
the  purpose  of  supplying  any  diminution,  variance,  or  other 
defect,  in  the  record  or  other  papers,  before  the  court  issu- 
ing the  writ,  in  any  case  where  justice  requires  that  the 
defect  should  be  supplied,  and  adequate  relief  cannot  be 
obtained  by  means  of  an  order. 

Limita-         S  2125.  Subject  to  the  provisions  of  the  next  section,  a 

tion  of  ?^.,  .,  ..  ,  T 

time  for  wTit  oi  Certiorari  to  review  a  determination  must  be  granted 
and  served,  within  four  calendar  months  after  the  determiua. 
tion  to  be  reviewed  becomes  final  and  binding,  upon  the 
relator,  or  the  person  whom  he  represents,  either  in  law  or 
in  fact. 

Id.;  In  §  2126.  The  court,  at  a  general  term  thereof,  may  gi*ant 

dUabii-  the  writ,  at  any  time  within  twenty  months  after  the  expi- 
ration of  the  time  limited  in  the  last  section,  where  the 
relator,  or  the  person  whom  he  represents,  was,  at  the  time 
when  the  determination  to  be  reviewed  became  final  and 
binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  uj)oii 
conviction  of  a  criminal  offence,  for  a  term  less  than  foi* 
life. 

Appiioa-  §  2127.  An  application  for  the  writ  must  be  made 
wri";°'  by,  or  in  behalf  of,  a  person  aggrieved  by  the  deter- 
iTnd^ow    mination  to  be  reviewed  ;  must  be  founded  upon  an  affi- 


made. 
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davit,  or  a  verified  petition,  which  may  be  accompanied  by 
other  written  proof ;  and  must  show  a  proper  case  for  the 
issuing  of  the  writ.  It  can  be  granted  only  at  a  general  or 
special  term  of  the  court ;  and  the  granting  or  refusal  thereof 
is  discretionary  with  the  court. 


§  2128.  Until  provision  is  made,  in  the  general  rules  of  whenn» 


practice,  for  requiring,  or  dispensing  with  notice  of  the  ap-  ewary; 
plication  for  the  writ^  the  court,  to  which  the  application  thereof, 
for  the  writ  is  made,  may,  in  its  discretion,  require  or  dis- 
pense with  notice.  A  notice,  when  it  is  necessary,  must 
be  served,  with  copies  of  the  papers  upon  which  the  appli- 
cation is  to  be  made,  upon  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed,  or  upon  such  other  person  as 
the  cornet  directs,  as  prescribed  in  this  article  for  the  serv- 
ice of  a  writ  of  certiorari  The  service  must  be  made,  at 
least  eight  days  before  the  application,  unless  the  courts 
by  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  affi- 
davits or  other  written  proofs,  upon  the  merits,  in  opposi- 
tion to  the  application. 

§  2129.  The  writ  must  be  directed  to  the  body  or  officer,  to  whom 
whose  determination  is  to  be  reviewed ;  or  to  any  other  per-  TwLt' 
son  having  the  custody  of  the  record  or  other  papers  to  be 
certified ;  or  to  both,  if  necessary.  Where  it  is  brought  to 
review  the  determination  of  a  board  or  body,  other  than  a 
court,  if  an  action  would  lie  against  the  board  or  body,  in 
its  associate  or  official  name,  it  must  be  directed  to  the 
board  or  body,  by  that  name ;  otherwise  it  must  be  di- 
rected to  the  members  thereof,  by  their  names. 

§  2130.  A  writ  of  certiorari  must  be  served  as  follows,  Mode  of 
except  where  different  directions,  respecting  the  mode  of  ^ 
service  thereof,  are  given  by  the  court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name, 
or  by  his  or  their  official  title  or  titles,  or  to  a  municipal 

213 


K  3131-2182. 


OEBTIOaABI  TO  EEVIEW,  BTO.        [ohap.  xti 


■ r • 

TXTlfia 


I. 

corporation,  it  must  be  served,  upon  each  officer  or  other  per- 
son,  to  whom  it  is  so  directed,  or  upon  the  corporation,  in  the 
same  manner  as  a  summons  in  an  action  brought  in  the 
supreme  court,  except  as  prescribed  in  the  next  two  eub- 
divisions  of  this  section. 

2.  Where  it  is  directed  to  a  courts  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service 
upon  the  court,  or  the  judges  thereof,  may  be  made  by 
filing  the  writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or 
body,  or  upon  the  members  thereof,  it  may  be  served  as 
prescribed  in  section  2071  of  this  act,  for  service,  upon  a 
like  board  or  body,  of  an  alternative  writ  of  mandamus. 


stay  of 
prooeed- 

IDgB. 


§  2181.  Except  as  prescribed  in  this  section,  a  writ  of 
certiorari  does  not  stay  the  execution  of  the  determination 
to  be  reviewed,  or  affect  the  power  of  the  body  or  officer, 
to  which  or  to  whom  it  is  addressed.  The  court,  which 
grants  the  writ,  may,  in  its  discretion,  and  upon  such  terms, 
as  to  security  or  otherwise,  as  justice  requires,  direct,  by  a 
clause  in  the  writ,  or  by  a  separate  order,  that  the  execu- 
tion of  the  determination  be  stayed,  pending  the  certiorari, 
and  until  the  further  direction  of  the  court.  A  bond,  under- 
taking, or  other  security,  given  to  procure  such  a  stay,  is 
valid  and  effectual,  according  to  its  terms,  in  favor  of  a 
person  beneficially  interested  in  upholding  the  determina- 
tion to  be  reviewed,  who  is  admitted  as  a  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this 
act. 


When 
and 
where 
writ  re- 
turnable. 


§  2132.  A  writ  of  certiorari  must  be  made  returnable, 
within  twenty  days  after  the  service  thereof,  at  the  office 
of  the  clerk  of  the  court.  If  it  was  issued  from  the  supreme 
court,  it  must  be  made  returnable  at  the  office  of  the  clerk 
of  the  county,  designated  therein,  wherein  the  determination 
to  be  reviewed  was  made ;  and  if  the  county,  designated  in 
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the  writ,  is  not  the  proper  coanty,  the  courts  upon  motion,  /" 

may  amend  the  writ  accordingly.  Thereupon  all  papers  on 
file  must  be  transferred  to  the  clerk  of  the  county,  where 
the  writ  is  made  returnable  by  the  amendment. 


§2188.  After  a  writ  of  certiorari  has  been  issued,  the  subee- 
'  queut 

time  to  make  a  return  thereto  may  be  enlarged,  or  any  other  PJ***^!^ 
order  may  be  made,  or  proceeding  taken,  in  the  cause,  in  ^  ^^^^ 
relation  to  any  matter  not  provided  for  in  this  article,  as  a 
similar  proceeding  may  be  taken  in  an  action,  brought  in 
the  same  court,  and  triable  in  the  cotmty  where  the  writ  is 
returnable. 


8  2134.  The  clerk,  with  whom  a  writ  of  certiorari  is  Return; 

1  .*•.•     when  ftnc 

filed,  and  each  person,  upon  whom  a  wnt  of  certiorari  is  bow 
served,  as  prescribed  in  section  2130  of  this  act,  must 
make  and  annex  to  the  writ,  or  to  the  copy  thereof  served 
upon  him,  a  return,  with  a  transcript  annexed,  and  cer- 
tified by  him,  of  the  record  or  proceedings,  and  a  state- 
ment of  the  other  matters,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  in  the  office  where  the  writ 
is  returnable,  according  to  the  command  thereof. 

§  2135.  If  a  return  is  defective,  the  court  may  direct  a  id.i  how 
further  return.    An  omission  to  make  a  return,  as  required  peued? 

fees  tot 

by  a  writ  of  certiorari,  or  by  an  order  for  a  further  return,  m»kin? 
may  be  punished,  as  a  contempt  of  the  court.     But  a  judge    ' 
or  clerk  shall  not  be  thus  punished,  unless  the  relator,  before 
the  time  when  the  return  is  required,  pays  him,  for  his 
return,  the  sum  of  two  dollars,  and,  in  addition,  ten  cents 
for  each  folio  of  the  copies  of  papers  required  to  be  returned. 


§  2186.  A  writ  of  certiorari  may  be  issued  to,  and  a  id; after 
letum  to  a  writ  of  certiorari  may  be  made  by,  an  oflicer,  offioe 
wh«o  term  rf  oiBo.  h.,  «pi»l    S»ei  «  oiLr  may  b^  "*" 
punished  for  a  failure  to  make  a  return  to  the  writy  as 
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required  thereby;  or  to  make  a  farther  return,  as  required 
by  an  order  for  that  purpose. 


^n  ^^  §  2187.  Upon  the  application  of  a  person,  specially  and 
loii  may  beueficiaUy  interested  in  upholding  the  determination  to  be 
tooaght  reviewed,  the  court  may,  in  its  discretion,  admit  him  as  a 
party  defendant  in  the  special  proceeding,  upon  such  terms 
as  justice  requires.  And  a  general  term  of  the  court,  at 
which  the  cause  is  noticed  for  hearing,  and  is  placed  upon  the 
calendar,  may,  in  a  proper  case,  direct  that  notice  of  the 
pendency  of  the  special  proceeding  be  given  to  any  person, 
in  such  a  maimer  as  it  thinks  proper;  and  may  suspend  the 
hearing  until  notice  is  given  accordingly. 


Hearing  S  2138.  The  cause  must  be  heard  at  a  fi^neral  term  of 
return,  the  court.  In  the  supreme  court,  it  must  be  heard  at  a 
general  term,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  pai*ty 
may  notice  it  for  hearing,  at  any  time  after  the  return  is 
complete.  Except  as  prescribed  in  the  next  section,  it  must 
be  heard  upon  the  writ  and  return,  and  the  papers  upon 
which  the  writ  was  granted. 

i^upon  §  2189.  If  the  officer  or  other  person,  whose  duty  it  is  to 
'*•  make  a  return,  dies,  absconds,  removes  from  the  State,  or 
becomes  insane,  after  the  writ  is  issued,  and  before  making  a 
.  return,  or  after  making  an  insufficient  return;  and  it  appears 
that  there  is  no  other  officer  or  person,  from  whom  a  sufficient 
return  can  be  procured  by  means  of  a  new  certiorari ;  the 
court  may,  in  its  discretion,  permit  affidavits,  or  other  writ- 
ten  proo&,  relating  to  the  matters  not  sufficiently  returned, 
to  be  produced,  and  may  hear  the  cause  accordingly.  The 
court  may  also,  in  its  discretion,  permit  either  party  to  pro- 
duce affidavits,  or  other  written  proofs,  relating  to  any 
alleged  error  of  fact,  or  any  other  question  of  fact,  which 
is  essential  to  the  jurisdiction  of  the  body  or  officer,  to  make 
the  determination  to  be  reviewed,  where  the  facts,  in  rela- 
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tion  thereto^  are  not  sufficiently  stated  in  the  return,  and 
the  court  is  satisfied  that  they  cannot  be  made  to  appear,  by 
means  of  an  order  for  a  further  return. 


§  2140.  The  questions,  involving  the  merits,  to  be  deter-  ^SH®"' 
mined  by  the  court  upon  the  hearing,  are  the  following,  only :  termined. 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the 
subject-matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or 
officer,  in  relation  to  that  subject-matter,  has  been  pursued 
in  the  mode  required  by  law,  in  order  to  authorize  it  or  him 
to  make  the  determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated, 
to  the  prejudice  of  the  relator. 

4.  Whether  there  was  any  competent  proof  of  all  the 
facts,  necessary  to  be  proved,  in  order  to  authorize  the  mak- 
ing of  the  determination. 

5.  If  there  was  such  prooi^  whether  there  was,  upon  all 
the  evidence,  such  a  preponderance  of  proof,  against  the 
existence  of  any  of  those  facts,  that  the  verdict  of  a  jury, 
affirming  the  existence  thereof,  rendered  in  an  action  in  the 
supreme  court,  triable  by  a  jury,  would  be  set  aside  by  the 
courts  as  against  the  weight  of  evidence. 

§  2141.  The  court,  upon  the  hearing,  may  make  a  final  ^^ 
order,  annulling  or  confirming,  wholly  or  partly,  or  modify-  SSSn&* 
ing,  the  determination  reviewed,  as  to  any  or  aU  of  the 
parties. 

§  2142.  Where  the  determination  reviewed  is  annulled  or  Rertito- 
modified,  the  court  may  order  and  enforce  restitution,  in  niay  be 
like  manner,  with  like  effect  and  subject  to  the  same  condi- 
tions, as  where  a  judgment  is  reversed  upon  appeal 

§  2143.  Costs,  not  exceeding  fifty  dollars  and  disburse-  Oo«t. 
ments,  may  be  awarded  by  the  final  order,  in  favor  of  or 
against  either  party,  in  the  discretion  of  the  court 
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EntYand      §  2144.  The  final  order  of  the  court  upon  the  certiorari 
ment  of    must  bc  entered  in  the  office  of  the  clerk  where  the  writ 

Anal 

order,  was  returnable.  But  before  it  can  be  enforced,  an  enroll- 
ment thereof  must  be  filed.  For  that  purpose,  the  clerk 
must  attach  together,  and  file  in  his  office,  the  papers  upon 
which  the  cause  was  heard ;  a  certified  copy  of  the  final 
order ;  and  a  certified  copy  of  each  order,  which  in  any  way 
involves  the  merits,  or  necessarily  affects  the  final  order. 

* 

^eot  §  2146.  The  filing  of  the  enrollment  in  the  office  of  the 

clerk  where  the  final  order  is  entered,  as  prescribed  in  the 
last  section,  is  a  sufficient  authority  for  any  proceeding,  by 
or  before  the  body  which,  or  the  officer  who,  made  the  de- 
termination reviewed,  which  the  final  order  of  the  court 
directs  or  permits.  But  where  the  execution  of  the  final 
order  is  stayed  by  an  appeal  to  the  court  of  appeals,  the 
proceedings  below  are  stayed  in  like  manner. 

offl  °1^'^'      §  2146.  The  expression,  "  body  or  officer  ",  as  used  in  this 

^deter-'    article,  includes  every  court,  tribunal,  board,  corporation,  or 

what* '      other  person,  or  aggregation  of  persons^  whose  determina- 

o?aJ  ^'    ^^^  °^y  ^^  reviewed  by  a  writ  of  certiorari ;  and  the  word, 

^^  determination  ",  as  used  in  this  article,  includes  every  judg- 

ment)  order,  decision,  adjudication,  or  other  act  of  such  a 

body  or  officer,  which  is  subject  to  be  so  reviewed, 

Appiiw-        §  2147.  Where  the  right  to  a  writ  of  certiorari  is  expressly 
this  ar-     conferred,  or  the  issuing  thereof  is  expressly  authorized,  by 
oertahi     a  statute,  passed  before,  and  remaining  in  force  after,  this 
oases.       article  takes  effect,  this  article  does  not  vary,  or  affect  in  any 
manner,  any  provision  of  the  former  statute,  which  expressly 
prescribes  a  different  regulation,  with  respect  to  any  of  the 
proceedings  upon  the  certiorari  to  be  issued  thereunder. 
Id.-  to  §  2148.  This  article  is  not  applicable  to  a  writ  of  certio- 

ouiy.*^*^*  ran,  brought  to  review  a  determination  made  in  any  crimi- 
nal matter,  except  a  criminal  contempt  of  court. 
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CHAPTER  XVII. 

CERTAIN  SPECIAL  PROCEEDINGS  INSTITUTED 

WITHOUT  WRIT. 


TITLE        L— Pboossdhtob  bslatino  to  dtsoltent  dxbtobb  aitd 

TO  FBI80NSB8. 

TITLE  IL SiTlOCABT  FBOOEBDHrOS  TO  BBOOTEB  THE  P068BB8IOH 

OF  BXAL  PfiOPSBTT. 

TITLE        m.  —  PbOGBBDINOS    to    punish    a    OONTBMPT    of    €N>17BT« 

OTHEB  THAN  A  OBIHINAL  OONTBICPT. 

TITLE      IV.  — Pboobbdino8  to  collect  a  fine. 

TITLE       V.  —  Pboobbdino8  to  DisoorBE  the  death  of  a  tenant 

fob  life. 

TITLE      "VT.  —  Pbookedings  fob  the  appointment  of  a  oommittex 

OF  THE  PEB80N  AND  OF  THE  PBOPEBTT  OF  A 
LUNATIC,  IDIOT,  OB  HABITUAL  DBUNKABD;  OSN* 
XBAL  P0WEB8  AND  DUTIES   OF  THE  OOMMTTTEE. 

TITLE    Vn. — Pboceedinos  fob  the  dispobition  of  the  beal 

PBOPEBTT  OF  AN  INFANT,  LUNATIC,  IDIOT,  OB 
HABITUAL  DBUNKABD* 

TITLE  Vin.  —  ABBriBATioNs. 

TITLE        IX.  —  PbOOEEDINOB  to  FOBlfiOLOSB  A  KOBT(»AOE  BT  ADTEB- 

TI8BMENT. 

TITLE  X. — PBOOEEDINaB  TO  CHANGE    THE  NAKB  OF  AN    INm> 

VIDUAL. 

TITLE      XL — Pbooeedinos  fob  the  toluntabt  DiflsoLunoN  of 

A  OOBPOBATION. 

TITLE    XlL  —  Pboobbdincw   sufplehentabt  to  an  bxbouhob 

AOAorar  pbofbbtt. 
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TITLE  I. 

Proceedings  relating  to  insolvent  debtors  cmd  to  prisoTier^. 

Abtioui  1.  0iBcharge  of  an  insolyent  from  his  debto. 

2.  Exemption  from  aireatj  or  discharge  from  impzi0oii]iiei&t»  of  an  in 

Bolyent  debtor. 
8.  Discharge  of  an  imprisoned  Judgment  debtor  from  ImprisoDmieni. 
4.  Oare  of  the  property  of  a  person  confined  for  crime. 

ARTICLE   FIRST. 

DiBCHABOB  OF  AH  IireOLVBNT  FBOM  HIS  DSBflB. 

.  S148.  Who  majr  be  discharged. 

2160.  To  what  court  application  to  be  made. 

2161.  Ck>ntents  of  petition. 

2162.  Consent  of  creditors  to  be  annexed. 
2168.  Consent  of  executor,  administrator,  receiTer,  eta 
2164.  Id.;  of  corporation,  etc. 
2166.  Id.;  of  partnership. 

2166.  Elffect  of  consent  where  petitioner  is  a  Joint  debtor. 

2167.  Consent  of  purchaser  of  debt,  eta 

2168.  Consenting  creditor  must  relinquish  security. 

2160.  Penalty  if  creditor  swears  falsely. 
2100.  Affidavit  of  consenting  creditor. 

2161.  When  non-resident  creditor  to  annex  aoooonfty  ela 

2162.  Petitioner's  schedule. 
2168.  His  affidavit. 
2164L  Order  to  show  cause. 
2166.  How  order  published  and  served. 

2166.  Hearing. 

2167.  Putting  cause  on  calendar. 

2168.  Opposing  creditor  to  file  spedfications,  and  may  daoMid  Jvj  tateL 
2168.  Id. ;  to  file  proofs,  if  not  named  in  sohMuIe. 

2170.  Proceedings  if  Jurors  do  not  agree.  ^ 

2171.  When  insolvent  required  to  produce  his  non-resldeiil  wlfs. 

2172.  Eramination  of  insolvent. 
2178.  When  insolvent  cannot  be  discharged. 
2174.  When  assignment  to  be  directed. 
2176.  Assignment ;  contents,  and  to  whom  made. 

2176.  Id.;  trustees,  how  designated. 

2177.  Effect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2179.  2180.  Proceedings  where  trustee  refuses  to  give  certificate,  etc 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect  of  discharge. 

2188.  Id. ;  exception  as  to  foreign  contracts  or  creditors. 
2184.  Id. ;  as  to  debts,  etc.,  to  the  United  States  and  the  State. 
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61c.  2185.  iDflolvent  to  be  releftsed  from  impiiBonment 

2186.  Discharge ;  when  void. 

2187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest,  etc. 

§2149.  An  insolvent  debtor,  wHo  is  a  resident  of  the  who  may 
State  at  the  time  of  presenting  his  petition^  may  be  dis-  charged, 
chaiged  from  his  debts,  as  prescribed  in  this  article. 


§  2160.  Application  for  such  a  discharge  must  be  made,  To  what 
by  the  petition  of  the  insolvent,  addressed  to  the  county  »ppii<»- 
coort  of  the  county  in  which  he  resides ;  or,  if  he  resides  in  made, 
the  city  of  New- York,  to  the  court  of  common  pleas  for 
that  city  and  county. 


§  2151.  The  petition  must  be  in  writing;  it  must  be  Contenii 
signed  by  the  insolvent,  and  specify  his  residence ;  it  must  tion. 
set  f  orth,  in  substance,  that  he  is  unable  to  pay  all  his  debts 
in  full ;  that  he  is  wiUing  to  assign  his  property  for  the 
benefit  of  all  his  creditors,  and,  in  all  other  respects,  to 
comply  with  the  provisions  of  this  article,  for  the  purpose 
of  l)eing  discharged  from  his  debts ;  and  it  must  pray  that, 
upon  his  so  doing,  he  may  be  discharged  accordingly.  It 
must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to  the 
effect,  that  the  petition  is  in  all  respects  true,  in  matter  of 
fact. 


§  2152.  The  petitioner  must  annex  to  his  petition  one  or  consent 
more  written  instruments,  executed  by  one  or  more  of  his  o«*to*be 
creditors,  residing  in  the  United  States,  having  debts  owing  *^^®*^ 
to  him  or  them  in  good  faith,  then  due  or  thereafter  to 
become  due,  which  amount  to  not  less  than  two  thirds  of 
all  the  debts,  owing  by  the  petitioner  to  creditors  residing 
within  the  United  States.     Each  instrument  must  be  to  the 
effect,  that  the  person  or  corporation,  executing  it,  consents 
to  the  discharge  of  the  petitioner  from  his  debts,  upon  his 
complying  with  the  provisions  of  this  article. 
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Consent        §  2163.  An  ezecutop  or  adminiatrator  may  become  a  con- 
tor,  ad- '  senting  creditor,  under  the  order  of  the  surrogate's  eourt 
or,  re-      from  which  his  letters  issued.    A  trustee,  official  assignee, 
^^^'      or  receiver  of  the  property  of  a  creditor  of  the  petitioner, 
whether  created  by  operation  of  law  or  by  the  act  of  parties, 
may  become  a  consenting  creditor,  under  the  order  of  a 
justice  of  the  supreme  court.     A  ^rson  who  becomes   a 
consenting  creditor,  as  prescribed  in  this  section,  is  charge, 
able  only  for  the  sum  which   he  actually  receives,  as  a 
dividend  of  the  insolvent's  property. 


id.iof  §  2164.  Where  a  corporation  or  joint-stock  association 

60Tporf^  ^  ,  ■*■  ,  ,  •/ 

tion.  etc  becomes  a  consenting  creditor,  its  consent  must  be  executed 
under  its  common  seal,  and  may  be  attested  by  any  director 
or  other  officer  thereof,  duly  authorized  for  that  purpose ; 
who  may  make  any  affidavit,  required  of  a  creditor  in  the 
proceedings. 


Id  J  of         §  2155.  Where  a   partnership   becomes   a    consentini? 

partneiv  «  ^  ^  *^  ^       ^  o 

•hip.  creditor,  the  consent  may  be  executed  in  its  behal:^  and 
any  affidavit,  required  of  a  creditor  in  the  proceedings,  may 
be  made,  by  either  of  the  partners. 

Effect  of       §  2166.  A  creditor's  consent  does  not  affect  his  remedy 

where^*     against  any  person  or  persons  indebted  jointly  with  the 

STa  jolSr  petitioner ;  and  the  petitioner's  discharge  has  the  effect,  as 

debtor,     jj^t^^en  the  creditor  and  the  other  joint  debtors,  of  a  com. 

position  between  the  petitioner  and  the  creditor,  made  as 

prescribed  in  article  third  of  title  fifth  of  chapter  fifteenth 

of  this  act. 


Consent        §  2157.  Where  a  consenting  creditor  is  the  purchaser  or 

?bt*'  to  assignee  of  a  debt  against  the  petitioner,  or  the  executor, 

'  administrator,  trustee,  or  receiver  of  such  a  purchaser  or 

assignee,  he  is  deemed,  for  all  the  purposes  of  this  article, 

except  as  to  the  declaration  and  receipt  of  dividends,  a 

creditor  only  to  the  amount,  actually  and  in  good  faith  paid 
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for  the  debty  by  him,  or  by  ihe  decedent  or  other  person, 
from  i^hom  he  derives  title,  and  remaining  uncollected. 
This  section  is  not  affected  by  the  recovery  of  a  judgment 
for  the  debt,  after  the  purchase  or  assignment ;  but  in  that 
case,  tlie  consenting  creditor  may  include  the  uncollected 
costs,  as  if  they  were  part  of  the  sum  paid  for  the  debt 


§  2158.  A  creditor  who  has,  in  his  own  name,  or  in  trust  Oon- 
for  him,  a  mortgage,  judgment,  or  other  security,  for  the  creditor 
payment  of  a  sum  of  money,  which  is  a  lien  upon,  or  other-  reiinqaiab 
wiae  affects,  i^  or  personal  property  belonging  to  the  '^'^ 
petitioner,  or  transferred  by  him  since  the  lien  was  created, 
cannot  become  a  consenting  creditor,  with  respect  to  the 
debt  so  secured,  imless  he  adds  to  or  includes  in  his  consent, 
a  written  declaration,  under  his  hand,  to  the  effect,  that  he 
relinquishes  the  mortgage,  judgment,  or  other  security,  so 
far  as  it  affects  that  property,  to  the  trustee  to  be  appointed 
pursuant  to  the  petition,  for  the  benefit  of  all  the  creditors. 
Such  a  declaration  operates,  to  that  extent,  as  an  assign- 
ment to  the  trustee,  of  the  mortgage,  judgment,  or  other 
security ;   and  vests  in  him  accordingly  all  the  right  and 
interest  of  the  consenting  creditor  therein. 

§  2159.  If  a  creditor  knowingly  swears,  in  any  proceed-  Penalty  if 
ings  authorised  by  this  article,  that  the  petitioner  is,  or  Bwewe 
will  become,  indebted  to  him,  in  a  sum  of  money,  which  is 
not  really  due,  or  thereafter  to  become  due ;  or  in  more 
than  the  true  amount ;  or  that  more  was  paid  for  a  debt, 
which  was  purchased  or  assigned,  than  the  sum,  actually 
and  in  good  faith  paid  therefor ;  he  forfeits  to  the  trustee, 
to  be  recovered  in  an  action,  twice  the  sum,  so  falsely 
sworn  to. 


§  2160.  The  consent  of  a  creditor  must  be  accompanied  ^^davii 
\rith  his  affidavit,  stating  as  follows :  't^°' 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will 
become  indebted  to  him,  at  a  future  day  specified  therein, 
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in  a  sum  therein  specified ;  and,  if  he,  or  the  person  from 
whom  he  derives  title,  is  or  was  the  purchaser  or  assignee 
of  the  debt,  he  must  also  specify  the  sum,  actually  and  in 
good  faith  paid  for  the  debt,  as  prescribed  in  section  2157 
of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon 
written  security,  or  otherwise,  with  the  general  ground  or 
consideration  of  the  indebtedness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  received 
from  the  petitioner,  or  from  any  other  person,  payment  of 
a  demand,  or  any  part  thereof,  in  money  or  in  any  other 
way,  or  any  gift  or  reward  of  any  kind,  upon  an  express  or 
implied  trust,  confidence,  or  understanding,  that  he  should 
consent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator, 
trustee,  receiver,  or  assignee,  he  may  state  the  necessary 
facts,  in  his  affidavit,  upon  information  and  belief,  setting 
forth  therein  the  grounds  of  his  belief ;  but  in  that  case, 
the  consent  must  also  be  accompanied  with  the  affidavit  of 
the  insolvent,  to  the  effect,  that  all  the  matters  of  fact  stated 
in  the  affidavit  of  the  consenting  creditor,  are  true. 


When  §  2161.  A  consenting  creditor,  residing  without  the  State, 

dent  and  within  the  United  States,  must  annex  to  his  consent 

to  annex  the  original  accounts,  or  sworn  copies  thereof,  and  the  orig- 

eto.  inal  specialties  or  other  written  securities,  if  any,  upon 


which  his  demand  arose  or  depends. 


Petition-       §  2162.  The  petitioner  must  annex  to  his  petition  a  sched- 
lohednie.  ule,  containing : 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor, 
if  it  is  known ;  or,  if  it  is  not  known,  a  statement  of  that 
fact. 

8.  A  statement  of  the  sum  which  he  owes  to  each  creditor; 
and  the  nature  of  each  debt  or  demand,  whether  arising  on 
written  security,  on  account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his 
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indebtedneBS  to  each  creditor,  and  the  place  where  the 
indebtedness  accmed. 

5.  A  statement  of  any  existing  judgment^  moi-tgage;  or 
collateral  or  other  security,  for  the  payment  of  the  debt. 

6.  A  fuU  and  true  inventory  of  all  his  property,  in  law 
or  m  equity,  of  the  incumbrances  existing  thereon,  and  of 
all  the  books,  vouchers,  and  securities,  relating  thereto. 


§  2163.  An  affidavit,  in  the  following  form,  subscribed  his  affl- 
md  taken  by  the  petitioner  before  the  county  judge,  or,  in 
ihe  city  of  New- York,  before  the  judge  holding  the  term  of 
ihe  court,  at  which  the  order  specified  in  the  next  section 
is  made,  must  be  annexed  to  the  schedule : 

"  I, y  do  swear  "  (or  "  affirm",  as  the  case  may  be,)  "  that 

the  matters  of  fact,  stated  in  the  schedule  hereto  annexed, 
are,  in  all  respects,  just  and  true ;  that  I  have  not,  at  any 
time  or  in  any  manner  whatsoever,  disposed  of  or  made  over 
any  part  of  my  property,  not  exempt  by  express  provision 
of  law  from  levy  and  s^e  by  virtue  of  an  execution,  for  the 
future  benefit  of  myself  or  my  family,  or  disposed  of  or 
made  over  any  part  of  my  property,  in  order  to  defraud  any 
of  my  creditors ;  that  I  have  not,  in  any  instance,  created 
or  acknowledged  a  debt  for  a  greater  sum  than  I  honestly 
and  truly  owed ;  and  that  I  have  not  paid^  secured  to  be 
paid,  or  in  any  way  compounded  with,  any  of  my  creditors, 
with  a  view  fraudulently  to  obtain  the  prayer  of  my  peti- 
tion ". 


§  2164.  The  petition  and  other  papers,  specified  in  the  order  to 
foregoing  sections  of  this  article,  must  be  presented  to  the  oau^. 
court,  and  filed  with  the  clerk.  The  court  must  thereupon 
make  an  order,  requiring  aU  the  creditors  of  the  petitioner 
to  show  cause  before  it,  at  a  time  and  place  therein  speci- 
fied, why  an  assignment  of  the  insolvent's  property  should 
not  be  made,  and  he  be  thereupon  discharged  from  his  debts, 
as  prescribed  in  this  article ;  and  directing  that  the  order 
be  published  and  served,  as  prescribed  in  the  next  section. 
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How  §  2165.  The  order  must  be  published  and  served  in  the 

order  ^  ,* 

pubiuhed  following  manner : 

Beired.  1.  Thepetitionermustcauseacopythereofto  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices 
are  required  by  law  to  be  published ;  and  in  a  newspaper, 
designated  in  the  order,  published  in  the  county  ;  and  also, 
if  one  fourth  part  of  the  insolvent's  debts  accrued,  or  are  due, 
to  creditors  residing  in  the  city  of  New- York,  in  a  newspaper 
published  in  that  city,  designated  in  the  order.  The  pub- 
lication must  be  made,  at  least  once  in  each  of  the  ten  weeks, 
immediately  preceding  the  day  on  which  cause  is  to  be 
shown,  unless  all  the  creditors  reside  within  one  hundred 
miles  of  the  place  where  cause  is  to  be  shown ;  in  which 
case,  the  publication  must  be  made,  at  least  once  in  each  of 
the  six  weeks,  immediately  preceding  that  day. 

2.  The  petitioner  must  also  serve  upon  each  creditor, 
residing  within  the  United  States,  whose  place  of  residence 
is  known  to  him,  a  copy  of  the  order  to  show  cause,  either 
personally,  at  least  twenty  days  before  the  day  when  cause 
is  to  be  shown,  or  by  depositing  it,  at  least  forty  days 
before  that  day,  in  the  post-office,  inclosed  in  a  post-paid 
wrapper,  addressed  to  the  creditor  at  his  usual  place 
of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of 
the  order  must  be  served  upon  the  attorney-general,  who 
must  represent  the  State  in  the  subsequent  proceedings. 

Hearing.  §  2166.  On  the  day  specified  in  the  oixler,  and  before  any 
other  proceedings  are  taken  in  the  matter,  the  petitioner 
must  present  to  the  court,  and  file  with  the  clerk,  proof,  to 
the  satisfaction  of  the  court,  that  the  order  has  been  pub- 
lished and  served,  as  prescribed  in  the  last  section ;  and 
thereupon,  on  the  same  day,  or  upon  the  day  to  which  the 
hearing  is  adjourned,  the  court  must  hear  the  allegations 
and  proofs  of  the  parties  appearing.  Proof  of  personal  serv- 
ice of  a  copy  of  the  order  upon  any  person,  must  be  made, 
in  like  manner  as  proof  of  personal  service  of  a  snmmonfl, 
in  an  action  brought  in  the  supreme  court. 
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§  2167.  Where  the  insolveiit'a  difldhaige  is  opposed,  the  ^*^ 
court  may  direct  the  special  proceeding  to  be  placed  upon  oatend«. 
the  calendar  for  trial  In  that  case,  the  parties  must  appear, 
and  the  proceedings  are  the  same,  as  in  an  action,  except  as 
otherwise  prescribed  in  this  article ;  and  costs,  as  in  an 
action,  except  for  proceedings  before  notice  of  trial,  may  be 
awarded  to  either  party,  in  the  discretion  of  the  court. 


§  2168.  In  order  to  entitle  a  creditor  to  oppose  the  dis-  oppoaini 
charge  of  the  insolvent,  he  must,  on  the  day  fixed  to  show  to  me 
cause,  or  at  such  other  time  as  the  court  directs,  file  with  tions. 


the  clerk  a  specification  of  his  objections ;  and  he  may  then,  f  ®™*gf. 
but  not  afterwards,  demand  a  trial,  by  a  jury,  of  the  quest- 
ions of  fact  arising  thereupon.  If  a  trial  by  a  jury  is  not 
then  demanded,  the  questions  of  fact  must  be  tried  by  the 
court,  without  a  jury.  Where  one  of  two  or  more  opposing 
creditors  demands  a  trial  by  a  jury,  all  the  material  quest- 
ions of  fact,  arising  upon  the  objections  of  all  the  credit- 
ors, must  be  tried  in  like  manner,  and  at  the  same  time. 
The  court  may,  in  its  discretion,  direct  the  questions  to  be 
settled,  and  plainly  stated,  in  an  order,  as  where  an  order 
is  made  by  the  supreme  court,  in  an  action  pending  therein, 
for  the  trial  of  questions  of  fact  by  a  jury. 


§  2169.  Where  the  name  of  an  opposing  creditor  does  id.;toflii 
not  appear  in  the  schedule,  he  must  file,  with  the  specifica-  noT  ** 
tion  of  his  objections,  proof,  by  affidavit,   that  he  is   a  ScSedui^ 
creditor ;  and,  if  his  debt  is  not  set  forth  in  the  schedule,  he 
must  also  file  his  affidavit,  to  the  effect  specified  in  subdi- 
visions first  and  second  of  section  2160  of  this  act. 


§  2170.  There  shall  be  but  one  trial  by  jury.     If  the  p-^nwad. 
jurors  cannot  agree,  after  being  kept  together  for  such  a  time  luron  ^ 
as  the  court  deems  reasonable,  the  court  must  discharge 
them,  and  determine  the  questions  of  fact,  or  those  quest- 
ions as  to  which  the  jurors  have  not  agreed,  upon   the 
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evidence  taken  before  the  jury,  as  if  a  jury  liad  not  been 
demanded. 


inroivent  ^  Sl^l*  Where  the  petitioner's  wife  resides  without  the 
required  State,  the  couTt,  OT  a  judge  thereof  out  of  court,  may,  upon 
duoe  his  the  application  of  any  creditor,  make  an  order,  requiring 
dent  wife,  the  petitioner  to  bring  his  wife  before  the  court,  at  the  hear- 
ing or  trial,  to  the  end  that  she  may  be  examined  as  a  witness. 
A  copy  of  the  order  must  be  personally  served  upon  the  peti- 
tioner, at  least  three  weeks  before  the  hearing.  If  it  appears, 
upon  the  hearing,  that  service  could  not,  with  due  diligence, 
be  so  made,  in  consequence  of  the  petitioner's  sickness  or 
absence,  the  court  may,  in  its  discretion,  adjourn  the  hear- 
ing or  trial,  and  prescribe  the  time  and  manner  of  service 
of  the  order  for  the  adjourned  day.  If,  after  due  service^ 
the  petitioner's  wife  does  not  attend  at  the  time  and  place 
appointed,  the  petitioner  is  not  entitled  to  his  discharge, 
unless  he  proves,  to  the  satisfaction  of  the  court,  by  his 
affidavit,  or  upon  his  oral  examination,  or  otherwise,  that 
he  was  unable  to  procure  her  attendance. 

Exmnina-  §  2172.  At  the  hearing  or  trial,  the  petitioner  must  be 
tiuwiTent.  examined  under  oath,  at  the  instance  of  any  creditor,  touching 
his  property  or  debts,  or  any  other  matter  stated  in  his 
schedule,  or  any  changes  that  have  occurred  in  the  situation 
of  his  property,  since  the  making  of  the  schedule ;  and  par- 
ticularly whether  he  has  collected  any  debts  or  demands,  or 
made  any  transfers  of,  or  otherwise  aflEected,  his  real  or  per- 
sonal property.  Any  creditor  may  contradict  or  impeach, 
by  other  competent  evidence,  the  testimony  of  the  insolvent, 
or  of  his  wife. 

When  §2178.  In  either  of  the  following  cases,  the  petitioner 

ognot  be  jg  not  entitled  to  a  discharge : 

obufed.  1.  Where  it  appears,  upon  the  hearing  or  trial,  that,  after 
making  the  schedule  annexed  to  his  petition,  he  has  col- 
lected a  debt  or  demand,  or  transferred,  absolutely,  condi- 
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y,  or  otherwise,  any  of  his  property,  not  exempt  by 
iw  from  levy  and  sale  by  virtue  of  an  execution,  and  he 
lects  or  refuses  forthwith  to,  pay  over  to  the  clerk,  the 
amount  of  all  debts  and  demands  so  collected,  and  the 
value  of  all  property  so  transferred,  except  so  much  of 
money,  and  of  the  value  of  the  property,  as  appears  to 
i?e  been  necessarily  expended  by  him  for  the  support  of 
Ismaelf  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner, 
within  two  years  before  presenting  the  petition,  has,  in  con- 
[taiplation  of  his  becoming  insolvent,  or  of  his  petitioning 
for  his  discharge,  or  knowing  of  his  insolvency,  made  an 
ttfflgnment,  sale,  or  transfer,  either  absolute  or  conditional, 
;  of  any  of  his  property,  or  of  any  interest  therein,  or  con- 
'fessed  a  Judgment,  or  given  any  security,  with  a  view  of 
i  gmng  a  preference  to  a  creditor  for  an  antecedent  debt. 


§  2174.  An  order,  directing  the  execution  of  an  assign-  252. 
ment,  must  be  made  by  the  court,  where  it  appears,  by  the  g^^^^^ 
verdict  of  the  jury ;  or,  if  a  jury  has  not  been  demanded,  «*• 
or  the  jurors  have  been  discharged  by  reason  of  their  ina- 
bility to  agree,  where  it  satisfactorily  appears  to  the  court ; 
tt  follows : 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the 
consenting  creditors,  in  sums  which  amount,  in  the  aggre- 
gate, to  two  thirds  of  all  the  debts,  which  the  petitioner 
owed,  at  the  time  of  presenting  his  petition,  to  creditors 
residing  within  the  United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account 
rf  his  property. 

3.  That  he  has,  in  all  things,  conformed  to  the  matters 
Quired  of  him  by  this  article. 

§  2175.  The  order  must  designate  one  or  more  trustees^  Asfigii. 
^dents  of  the  State ;  and  must  direct  the  petitioner  to  exe-  ©ontentt 
«<ite,  to  bim  or  them,  an  assignment  of  aU  his  property,  at  law  ^ 
(*!'  m  equity,  in  possession,  reversion,  or  remainder,  ezoepk- 
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ing  only  so  much  thereof,  as  is  exempt  by  law  from  levy 
and  sale,  by  virtue  of  an  execution.  The  assignment  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  coimty,  and  must  be  re- 
corded in  the  clerk's  oflSce  of  the  county.  Where  it 
appears,  from  the  schedule  or  otherwise,  that  real  property 
will  pass  thereby,  it  must  be  also  recorded  as  a  deed,  in  the 
proper  office  for  recording  deeds,  of  each  county  where  the 
real  property  is  situated. 

te^8  *how  §  2176.  The  trustee  or  trustees  may  be  nominated  by  a 
^^  majority  in  amount  of  the  consenting  creditors.  If  no 
person  id  so  nominated,  one  or  more  persons  must  be  ap- 
pointed by  the  court  for  the  purpose.  The  nomination  may 
be  included  in  the  consent,  or  made  in  a  separate  paper,  or 
orally  upon  the  hearing  or  trial^  and  entered  in  the  minutes. 

JUbot  of  I  2177.  The  assignment  vests  in  the  trustee  or  trustees 
meat.  all  the  petitioner's  interest,  legal  or  equitable,  at  the  time 
of  its  execution,  in  any  real  or  personal  property,  not 
exempt  by  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion ;  and  any  contingent  interest  which  may  vest  within 
three  years  thereafter.  When  a  contingent  interest  so 
vests,  it  passes  to  the  trustee,  in  the  same  manner  as  it  would 
have  vested  in  the  petitioner,  if  he  had  not  made  an  assign- 
ment. 

JJJ|w*  §  2178.  Upon  the  production  by  the  petitioner  of  a  cer- 

^  ^^^  tificate  of  the  trustee  or  trustees,  duly  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  to  the  effect,  that  the  insolvent  hajs  assigned, 
for  the  benefit  of  all  his  creditors,  all  his  property  so  directed 
to  be  assigned,  and  all  the  books,  vouchers,  and  papers  relat- 
ing thereto,  and  that  he  has  delivered  so  much  thereof  as 
is  capable  of  delivery;  and  also  of  a  certificate  of  the 
county  clerk,  that  the  assignment  has  been  duly  recorded  in 
his  office ;  the  court  must  grant  to  the  insolvent  a  discharge 
from  his  debts,  which  has  the  effect  declared  in  the  follow 
ing  sections  of  this  article. 
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§  2179.  If  a  trustee  refuses  or  neglects,  upon  payment  Pfooeed- 
or  tender  by  the  petitioner  of  the  expense  of  so  doing,  to  wSere 
execute  or  acknowledge  a  certificate,  as  prescribed  in  the  leases 
last  section,  or  to  cause  the  assignment  to  be  recorded,  as  oenifl! 
therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the  **^  ^^ 
fiacts,  must  make  an  order,  requiring  the  trustee  to  show 
cause,  at  a  time  and  place  therein  specified,  why  the  peti- 
tioner should  not  be  discharged,  notwithstanding  his  neg- 
lect or  refusal ;  and  why  the  trustee's  appointment  should 
not  be  revoked. 

§  2180.  If,  upon  the  return  of  the  order,  it  appears  that  Thesama 
the  assignment  has  been  duly  executed,  and  that  the  peti- 
tioner has  .duly  delivered  all  his  property  directed  to  be 
assigned,  and  all  the  books,  vouchers,  and  papers  relating 
thereto,  which  are  capable  of  delivery,  the  court  may,  either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding 
the  n^lect  or  refusal  of  the  trustee ;  or 

2.  Make  an  order,  revoking  the  appointment  of  the 
trustee.  Upon  the  entry  of  such  an  order,  the  powers  of 
the  trustee,  and  his  interest  in  the  assigned  property,  cease. 
If  there  is  no  other  trustee,  the  court  must,  by  the  same  or 
another  order,  appoint  one  or  more  new  trustees.  Such  an 
appointment  has  the  same  effect,  as  if  the  person  or  persons 
80  appointed  were  named  as  trustees  in  the  original  assign- 
ment. 


§  2181.  The  discharge,  and  the  petition,  affidavits,  orders,  i>i»- 
scbedule,  and  other  papers,  upon  which  the  discharge  is  eto!jbobe 
granted,  exclusive  of  the  minutes  of  testimony,  must  be 
recorded  in  the  clerk's  office  of  the  county,  within  three 
months  after  the  discharge  is  granted.  In  default  thereof, 
the  dischai^ge  becomes  inoperative,  from  and  after  that  time. 
The  original  discharge,  the  record  thereof,  or  a  transcript 
of  the  record  duly  authenticated,  is  conclusive  evidence  of 
the  proceedings  and  facts  therein  contained.  The  other 
papers  specified  in  this  section,  the  record  thereof,  or  a 
transcript  of  the  record  duly  authenticated,  are  presump- 
tive evidence  of  the  proceedings  and  facts  therein  con- 
tained. 
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M^t^  §  2182.  Except  as  prescribed  in  the  next  two  sections,  a 
discharge,  granted  as  prescribed  in  this  article,  exonerates 
and  discharges  the  petitioner  from  every  debt,  due  at  the 
time  when  he  executed  his  assignment,  including  a  debt  con- 
tracted before  that  time,  though  payable  afterwards ;  and 
from  every  liability  incurred  by  him,  by  making  or  indorsing 
a  promissory  note,  or  by  accepting,  drawing,  or  indorsing  a 
bill  of  exchange,  before  the  execution  of  his  assignment ; 
or  incurred  by  him,  in  consequence  of  the  payment,  by  any 
party  to  such  a  note  or  bill,  of  the  whole  or  any  part  of  the 
money  secured  thereby,  whether  the  payment  is  made 
before  or  after  the  execution  of  the  assignment 


Id.;  ex- 
ception 


§  2183.  In  either  of  the  following  cases,  such  a  dischaj^ 
torSiga     ^^®®  ^^^  aflEect  a  debt  or  liability,  founded  upon  a  contract, 
or^SSti  unless  it  was  owing,  when  the  petition  was  presented,  to  a 
®^         resident  of  the  State ;  or  the  creditor  has  executed  a  con- 
sent to  the  discharge ;  or  has  appeared  in  the  proceedings ; 
or  has  received  a  dividend  from  the  trustee : 

1.  Where  the  contract  was  made  with  a  person,  not  a 
resident  of  the  State. 

2.  Where  it  was  made  and  to  be  performed  without  the 
State. 

8.  Where  the  creditor  was  not,  at  the  time  of  the 
charge,  a  resident  of  the  Stata 


Id.;  as  to       8  2184.  Such  a  dischargee  does  not  affect: 

debts, 

etc.,  to  1.  A  debt  or  duty  to  the  United  States ;  or 

Uuited          2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money 
and  the    received  or  collected  by  any  person  as  a  public  officer,  or 
in  a  fiduciary  capacity,  or  a  cause  of  action  specified  in  sec- 
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tion  1969  of  this  act,  or  a  judgment  recovered  upon  such 
a  cause  of  action. 

Except  as  prescribed  in  this  section,  the  discharge  exon- 
erates the  petitioner  from  a  debt  or  other  liability  to  the 
State,  in  like  manner  and  to  the  same  extent,  as  from  a 
debt  or  liability  to  an  individual 

§  2185.  If,  at  the  time  vrhen  the  discharge  is  granted,  ^^^^' 
the  petitioner  is  under  arrest,  by  virtue  of  an  execution  gj|2^- 
against  his  person  issued,  or  an  order  of  arrest  made,  in  an  g^J^*' 
action  or  special  proceeding,  founded  upon  a  debt  or  liability 
from  which  he  is  discharged,  as  prescribed  in  the  forego- 
ing sections  of  this  article,  he  must  be  released  from  iJxe 
arrest,  upon  producing  to  the  officer  his  discharge,  or  a  cer- 
tified copy  of  the  record  thereol    If  the  adverse  party 
wishes  to  test  the  validity  of  the  discharge,  he  may  procure 
a  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
as  the  case  requires. 

§  2186.  A  discharge,  granted  as  prescribed  in  this  arti-  du. 
cle,  is  void,  in  either  of  the  following  cases :  wSST 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the  ^ 
affidavit  annexed  to  his  petition  or  schedule,  or  upon  his 
examination,  in  relation  to  any  material  fact,  concerning  his 
property  or  his  debts,  or  to  any  other  material  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in 
any  way  transfers  or  assigns,  any  of  his  property,  or  collects 
any  debt  or  demand  owing  to  him,  and  does  not  give  a  just 
and  true  account  thereof,  upon  the  hearing  or  trial,  and  does 
not  pay  the  money  so  collected,  or  the  value  of  the  prop 
erty  so  sold,  transferred,  or  assigned,  as  prescribed  in  this 
article. 

3.  Where  he  secretes  any  part  of  his  property,  or  a  book, 

voucher,  or  paper  relating  thereto,  with  intent  to  defraud 

his  creditors. 

[801  283 


§  2187.  INSOLVENT'S  DISOHABGR  [chap.  xtii. 


toST 


4.  Where  lie  fraudulently  conceals  the  name  of  any 
creditor,  or  the  sum  owing  to  any  creditor,  or  fraudulently 
misstates  such  a  sunu 

5.  Where,  in  order  to  obtain  his  discharge,  he  procures 
any  person  to  become  a  consenting  creditor,  for  a  sum  not 
due  from  him  to  that  person  in  good  faith,  or  for  a  sum 
greater  than  that  for  which  the  holder  of  a  demand,  pur- 
chased or  assigned,  is  deemed  a  creditor,  as  prescribed  in 
this  article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any 
portion  of  the  debt  or  demand  of  a  creditor,  or  grants  or 
consents  to  the  granting  of  any  gift  or  reward  to  a  creditor, 
upon  an  express  or  implied  contract,  trust,  or  understand- 
ing, that  the  creditor  so  paid  or  rewarded  should  be  a  con- 
senting creditor,  or  should  abstain  or  desist  from  opposing 
the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary 
to  the  true  intent  of  this  articla 


in^audiiy      §  2187*  Where  a  person^  who  has  been  discharged  as  pre- 
proved  on  scribcd  in  this  article,  is  afterwards  arrested  by  virtue  of  an 

motion  to  .  •  •  • 

▼jwat«  order  of  arrest  made,  or  an  execution  issued,  in  an  action 
•rmu  founded  upon  a  debt  or  liability  from  which  he  is  so  dis- 
charged,  the  adverse  party  may  oppose  his  application  to 
be  released  from  the  arrest,  by  proof,  by  affidavit^  of  any 
cause  for  avoiding  the  discharge^  for  want  of  jurisdiction, 
or  as  specified  in  the  last  section.  If  such  a  cause  is 
established,  the  application  must  be  denied 
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ARTICLE  SECOND. 

EjUBHiTAOII  FBOH  ABBB8T,  OH  DlBOHABGB  FBOH  ImFBIBORMBIIT,  OV  AH 

iHBOLVBnT  DSBTOS. 

Itaa  2188.  Who  may  be  exempted,  and  by  what  court. 
2189.  Oontents  of  petition. 
2100.  Petitioner's  eohedole. 

2191.  His  affidavit. 

2192,  Order  to  show  cause. 
2198.  Hearing,  eta 

2194.  Order  directing  assignment ;  assignment  pursuant  tliereto. 

2196.  When  discharge  to  be  granted ;  effect  thereof. 
2198.  Discharge  to  be  recorded,  etc. 

2197.  Petitioner  to  be  released  from  imprisonment. 

2198.  Debts  not  aifoeted,  ete. 

2199.  Discharge,  when  Toid. 

§  2188.    An  insolvent  debtor  may  be  exempted  from  who  may 
arrest,  or  discharged  from  imprisonment,  as  prescribed  in  emj^ 
this  article.     For  that  purpose,  he  must  apply,  by  petition,  what  ^ 
to  the  county  court  of  the  county  in  which  he  resides,  or 
is  imprisoned ;  or,  if  he  resides  or  is  imprisoned  in  the  city 
of  New- York,  to  the  court  of  common  pleas  for  that  city 
and  county.     A  person,  who  has  been  admitted  to  the  jail 
Kberties,  is  deemed  to  be  imprisoned,  within  the  meaning  of 
this  article. 


§  2189.  The  petition  must  be  in  writing;  it  must  be  Contents 

aigued  by  the  insolvent,  and  specify  his  residence,  and  also,  tioo. 

if  he  is  in  prison,  the  county  in  which  he  is  imprisoned, 

and  the  cause  of  his  imprisonment.    It  must  set  forth,  in 

substance,  that  he  is  unable  to  pay  all  his  debts  in  full ; 

that  he  is  willing  to  assign  his  property  for  the  benefit  of 

all  his  creditors,   and  in  all  other  respects  to  comply  with 
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the  provisions  of  this  article,  for  the  purpose  of  being 
exempted  from  arrest  and  imprisonment,  as  prescribed 
therein ;  and  it  must  pray,  that  upon  his  so  doing,  he  may 
thereafter  be  exempted  from  arrest,  by  reason  of  a  debt, 
arising  upon  a  contract  previously  made ;  and  also,  if  he  is 
imprisoned,  that  lie  may  be  discharged  from  his  imprison- 
ment.  It  must  be  verified  by  the  affidavit  of  the  msolvent, 
annexed  thereto,  taken  on  the  day  of  the  presentation 
thereof,  to  the  effect,  that  the  petition  is  in  all  respects  true 
in  matter  of  fact 


Petition-       §  2190.  The  petitioner  must  annex  to  his  petition,  a 
Mhednie.  schedule,  in  aU  respects  similar  to  that  required  of  an  insolv- 
ent, as  prescribed  in  section  2162  of  this  act. 

Svit*'  §  2191.  An  affidavit,  in  the  following  form,  subscribed 
and  taken  by  the  petitioner,  before  the  county  judge,  or,  in 
the  city  of  New-York,  before  the  judge  holding  the  term 
of  the  court  at  which  the  order  specified  in  the  next  section 
is  made,  must  be  annexed  to  the  schedule  : 

"  1, ,  do  swear  "  (or  "  affijm  ",  as  the  case  may  be,) 

'^that  the  matters  of  fact,  stated  in  the  schedule  hereto 
annexed,  are,  in  all  respects,  just  and  true ;  that  I  have  not^ 
at  any  time,  or  in  any  mamier  whatsoever,  disposed  of  or 
made  over  any  part  of  my  property,  not  exempt  by  express 
provision  of  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion,  for  the  fiiture  benefit  of  myseK  or  my  family,  or  dis- 
posed of  or  made  over  any  part  of  my  property,  in  order  to 
defraud  any  of  my  creditors;  and  that  I  have  not  paid, 
secured  to  be  paid,  or  in  any  way  compounded  with,  any  of 
my  creditors,  with  a  view  that  they  or  any  of  them  shotQd 
abstain  from  opposing  my  discharge  "• 


Order  to       §  2192.  The  petition,  and  the  papers  annexed  thereto, 

cause.       must  be  presented  to  the  court,  and  filed  with  the  clerk. 

The  court  must  thereupon  make  an  order,  requiring  aU 

the  creditors  of  the  petitioner  to  show  cause  before  it,  at  a 
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time  and  place  therein  specified,  why  the  prayer  of  the  peti- 
tioner should  not  be  granted ;  and  directing  that  the  order 
be  published  and  served,  in  the  manner  prescribed  in  sec- 
tion 2165  of  this  act,  for  the  publication  and  service  of  an 
order,  made  as  therein  prescribed. 


§  2193.  The  provisions  of  sections   2166,   2167,  2168,  ^^ 
2169,  2170,  2172,  and  2178  of  this  act,  apply  to  a  special 
proceeding,  taken  as  prescribed  in  this  article. 


§  2194.  An  order,  directing  the  execution  of  an  assign-  ordop 

1  nil  !•  1^       directing 

ment,  must  be  made  by  the  court,  where  it  appears,  by  the  aseign- 
verdict  of  the  jury,  or,  if  a  jury  has  not  been  demanded,  or  aasign- 
the  jurors  have  been  discharged  by  reason  of  their  inability  pursuant 
to  agree,  where  it  satisfactorily  appears  to  the  court,  as 
follows : 

1 .  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  conceal- 
ment,  in  violation  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters 
required  of  him  by  this  article. 

The  provisions  of  sections  2175,  2176,  and  2177  of  this 
act  apply  to  the  order  prescribed  in  this  section,  and  to  the 
assignment  made  in  pursuance  thereof,  except  that  the 
trustee  or  trustees  must  be  nominated,  as  well  as  appointed, 
by  the  court. 


§  2195.  Upon  the  production  by  the  petitioner,  of  the  when 
certificates  of  the  trustee  or  trustees,  and  the  county  clerk,  to^be"^ 
to  the  effedt  prescribed  in  section  2178  of  this  act,  the  court  eSect 
must  grant  to  the  petitioner  a  discharge,  declaring  that  the 
petitioner  is  forever  thereafter  exempted  from  arrest  or 
imprisonment,  by  reason  of  any  debt  due  at  the  time  of  mak- 
ing the  assignment,  or  contracted  before  that  time,  though 
payable  afterwards ;  or  by  reason  of  any  liability  incurred  by 

237 


§§  3196-2199.  DISCHARGE  OP  CIVIL  PBISONER.    [chap.  xvn. 

him,  by  making  or  indorsing  a  promissory  note,  or  by  accept- 
ing, drawing,  or  indorsing  a  bill  of  exchange,  before  the 
execution  of  the  assignment ;  or  in  consequence  of  the  pay- 
ment, by  any  party  to  such  a  note  or  bill,  of  the  whole  or 
any  part  of  the  money  secured  thereby,  whether  the  pay- 
ment is  made  before  or  after  the  execution  of  the  assign- 
ment, with  the  exceptions  specified  in  section  2218  of  this 
act.  The  discharge  shall  have  the  effect  therein  declared, 
as  prescribed  in  this  section. 

DiMharRe      §  2196.  The  provisions  of  section  2181  of  this  act  apply 
recorded,  ^q  the  discharge,  and  to  the  petition  and  other  papers  upon 
which  it  was  granted. 

^**toi^"  §  2197.  li^  at  the  time  when  the  discharge  is  granted^ 
peieaaed  the  petitioner  is  imprisoned,  by  virtue  of  an  execution 
j^priaoD-  against  his  person  issued,  or  of  an  order  of  arrest  made,  in 
an  action  or  special  proceeding  founded  upon  a  debt, 
liability,  or  judgment,  as  to  which  he  is  exempted  from 
arrest  or  imprisonment,  as  prescribed  in  the  last  section  but 
one,  the  officer  must  forthwith  release  him,  on  production  of 
the  dischai^e,  or  a  certified  copy  of  the  record  thereof. 


^toinot  §  2198.  A  debt,  demand,  judgment,  or  decree,  against  an 
•««•  insolvent,  discharged  as  prescribed  in  this  article,  is  not 
affected  or  impaired  by  the  discharge;  but  it  remains 
valid  and  effectual,  against  all  his  property,  acquired  after 
the  execution  of  the  assignment.  The  lien,  acquired  by  or 
under  a  judgment  or  decree,  upon  any  property  of  the 
insolvent,  is  not  affected  by  the  discharge. 


Di«-  §  2199.  A  dischai^e,  granted  to  an  insolvent  as  pre- 

Tow^  scribed  in  this  article,  is  void,  in  the  same  cases,  so  far  as 
they  are  applicable,  in  which  a  discharge,  granted  as  pre- 
scribed in  article  first  of  this  title,  is  therein  declared  to  be 
void ;  and  the  validity  of  such  a  dischai^e  may  be  tested  is 

the  same  manner. 
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ARTICLE  THIRD. 

OlSCHAROB  OF  AN  DCFRISONJBD  JUDGMENT  DBBTOR  FBOM  ImPBISONIOENT. 

Bbc.  2200.  Who  may  be  discharged. 

2301.  To  what  court  application  to  be  made. 

2202.  When  petition  may  be  presented. 

2203.  Contents  of  petition  ;  schedule. 

2204.  Affidavit  of  petitioner. 

2205.  Notice  to  creditors. 

2206.  Id. ;  when  service  cannot  be  madf. 

2207.  Id. ;  when  State  a  creditor. 

2208.  Proceedings  on  presentation  of  petition'. 

2209.  Adjoarnment. 

2210.  Proceedings  on  adjoarned  day. 

2211.  Assignment ;  effect  thereof. 

2212.  Discharge ;  when  to  be  granted. 

2218.  Petitioner's  property  still  liable.  • 

2214.  When  creditor  may  issae  new  execntion  against  peiaon. 

2215.  Powers  and  duties  of  trustee. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

2217.  Effect  of  failure  so  to  apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discharged. 

§  2200.  A  person,  imprisoned  by  virtue  of  an  execution  who  ma^ 
to  collect  a  sum  of  money,  issued  in  a  civil  action  or  special  ohacged 
proceeding,  may  be  discharged  from  the  imprisonment,  as 
prescribed  in  this  article.     A  person  who  has  been  ad- 
mitted to  the  jail  liberties,  is  deemed  to  be  imprisoned, 
within  the  meaning  of  this  article. 


§  2201.  Application  for  such  a  discharge  must  be  made  To  whai 
by  petition,  addressed  to  the  court  from  which  the  execu-  appuoa. 
tion  issued ;  or  to  the  county  court  of  the  county  in  which  made 
he  is  imprisoned ;  or,  if  he  is  imprisoned  in  the  city  of  New- 
York,  to  the  court  of  common  pleas  for  that  city  aDd  county. 


§  2202.  A  person  so  imprisoned  may  apply  for  such  a  when 
discharge,  at  any  time ;  unless  the  sum,  or,  where  he  is  im-  may  be 
prisoned  by  vii-tue  of  two  or  more  executions,  the  aggregate  £Si^. 
of  the  sums,  for  which  he  is  imprisoned,  exceeds  five  hun- 
dred  dollars ;  in  which  case,  he  cannot  present  such  a  peti- 
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tion^  until  he  has  been  imprisoned,  by  virtue  of  the  execution 
or  executions,  for  at  least  three  months. 


Contents 
of  peti- 
tion; 
Mhedule. 


§  2203.  The  petition  must  be  in  writing;  it  must  be 
signed  by  the  petitioner ;  and  it  must  state  the  cause  of  his 
imprisonment,  by  setting  forth  a  copy,  or  the  substance, 
of  the  execution,  or,  if  there  are  two  or  more  executions,  of 
each  of  them.  The  petitioner  must  annex  thereto,  and  pre- 
sent therewith,  a  schedule,  containing  a  just  and  true  account 
of  all  his  property,  and  of  all  charges  affecting  the  same ;  as 
the  property  and  charges  existed  at  the  time  when  he  was 
first  imprisoned,  and  also  as  they  exist  at  the  time  when 
the  petition  is  prepared;  together  with  a  just  and  true 
account  of  all  deeds,  securities,  books,  vouchers,  and  papers, 
relating  to  the  property,  and  to  the  charges  thereupon. 


^^jit       g  2204.  An  affidavit,  in  the  following  form,  subscribed 
tioner.      and  takcu  by  the  petitioner,  on  the  day  of  the  presentation 
of  the  petition,  must  be  annexed  to  the  petition  and 
schedule : 

"  I, J  do  swear "  (or  "  affirm  ",  as  the  case  may  be,) 

^Hhat  the  matters  of  fact,  stated  in  the  petition  and  schedule 
hereto  annexed,  are,  in  all  respects,  just  and  true ;  and  that 
I  have  not,  at  any  time  or  in  any  manner  whatsoever,  dis- 
posed of  or  made  over  any  part  of  my  property,  not  exempt 
by  express  provision  of  law  from  levy  and  sale  by  virtue  of 
an  execution,  for  the  future  benefit  of  myself  or  my  family, 
or  disposed  of  or  made  over  any  part  of  my  property,  with 
intent  to  injure  or  defraud  any  of  my  creditors  ". 


^editonu  §  2205.  At  least  fourteen  days  before  the  petition  is  pre- 
sented, the  petitioner  must  serve,  upon  the  creditor  in  each 
execution,  by  virtue  of  which  he  is  imprisoned,  a  copy  of 
the  petition,  and  of  the  schedule ;  together  with  a  written 
notice  of  the  time  when,  and  place  where,  they  will  be  pre- 
sented.    If,   by  reason  of    changes   occurring  after  the 

service,  it  is  necessary,  before  presenting  the  petition  and 
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schedule,  to  correct  any  statement  contained  in  the  sched- 
ule, the  correction  may  be  made  by  a  supplemental  schedule, 
a  copy  of  which  need  not  be  served,  unless  the  court  so 
directs. 


§  2206.  The  papers,  specified  in  the  last  section,  may  id.;  when 
be  served,  either  upon  the  creditor  or  his  representative,  cannot  h% 
or  upon  the  attorney  whose  name  is  subscribed  to  the 
execntion ;  and,  in  either  case,  in  the  manner  prescribed  in 
this  act  for  the  service  of  a  paper  upon  an  attorney,  in  an 
action  in  the  supreme  court.  Where  it  is  made  to  appear, 
by  affidavit,  to  the  satisfaction  of  the  court,  that  service 
cannot,  with  due  diligence,  be  so  made  within  the  State, 
upon  either,  the  court  may  make  an  order,  prescribing  the 
mode  of  service,  or  directing  the  publication  of  a  notice  in 
lieu  of  service,  in  such  a  manner  and  for  such  a  length  of 
time,  as  it  thinks  proper ;  and  thereupon,  it  may  direct  an 
adjournment  of  the  hearing  to  such  a  time  as  it  thinks 
proper. 

• 

§  2207.  Where  the  State  is  a  creditor,  the  papers  must  id.;  when 
be  served  upon  the  attorney-general,  who  must  represent  creditor, 
the  State  in  the  proceedings. 

§  2208.  Upon  the  presentation  of  the  petition,  schedule,  prooeed- 
and  affidavit,  with  due  proof  of  service  or  publication,  as  {SSenu- 
prescribed  in  the  last  three  sections,  the  court  must  make  ^mioD. 
an  order,  directing  the  petitioner  to  be  brought  before  it,  on 
a  day  designated  therein ;  and  on  that  day,  or  on  such  other 
days  as  it  appoints,  the   court  must,  in  a  summary  way, 
hear  the  allegations  and  proo&  of  the  parties.     If  the  court 
is  satisfied  that  the  petition  and  schedule  are  correct,  and 
that  the  petitioner's  proceedings  are  just  and  fair,  it  must 
make  an  order,  directing  the  petitioner  to  execute,  to  one 
oi  more  trustees,  designated  in  the  order,  an  assignment  of 
all  his  property,  not  expressly  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution ;  or  of  so  much  thereof 
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as  is  sufficient  to  satisfy  the  execution  or  executions,  by 
virtue  of  wliicli  lie  is  imprisoned. 


4ent""*"  §  2209.  Upon  sufficient  cause  being  shown  by  a  creditor, 
the  court  may,  from  time  to  time,  adjourn  the  hearing ; 
but  not  to  a  day  later  than  three  months  after  the  present- 
ation of  the  petition. 

higfon*'  §  2210.  An  objection  to  a  matter  of  form  shall  not  be 
2d  day""  received  upon  an  adjourned  day ;  and,  unless  the  opposing 
creditor  satisfies  the  court  that  the  proceedings  on  the 
part  of  the  petitioner  are  not  just  and  fair,  the  court  must 
direct  an  assignment,  as  prescribed  in  the  last  section  but 
one,  and  must  grant  a  discharge,  as  prescribed  in  the  follow- 
ing sections  of  this  article. 

mliltf"  §  2211.  The  assignment  must  be  acknowledged  or 
thereof.  pr^v6<^>  a^L^i  certified,  in  like  manner  as  a  deed  to  be 
recorded  in  the  county,  and  must  be  recorded  in  the 
clerk's  office  of  the  county  where  the  petitioner  is  im- 
prisoned. Where  it  appears,  from  the  schedule  or  other- 
wise, that  real  property  will  pass  thereby,  the  assignment 
must  also  be  recorded  as  a  deed,  in  the  proper  office  for 
rfecording  deeds,  of  each  county  where  the  real  property 
is  situated.  The  assignment  vests  in  the  trustee  or  trust- 
ees, for  the  benefit  of  the  judgment  creditors  in  th<j 
executions,  by  virtue  of  which  the  petitioner  is  imprisoned, 
all  the  estate,  right,  title,  and  interest  of  the  petitioner  iii 
and  to  the  property,  so  directed  to  be  assigned. 

J>J|-  ,  §  2212.  Upon  the  production,  by  the  petitioner,  of  satis- 
whtn  to  factory  evidence,  that  the  petitioner  has  actually  delivered 
gnwited.  to  the  trustcc  or  trustees  all  the  property  so  directed  to  be 
assigned,  which  is  capable  of  delivery ;  or  upon  the  peti- 
tioner's giving  security,  approved  by  the  court,  for  the 
future  delivery  thereof;  the  court  must  make  an  order, 
discharging  the  petitioner  from  imprisonment,  by  virtue  of 
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each  execution,  specified  in  his  petition.  The  sheriff,  upon 
being  served  with  a  certified  copy  of  the  order,  must  dis- 
charge  the  petitioner  as  directed  therein,  without  any 
detention  on  account  of  fees. 


§  2213.  Notwithstanding  such  a  discharge,  the  judgment  Petition- 
creditor  in  the  execution  has  the  same  remedies,  against  2^,**"* 
the  property  of  the  petitioner,  for  any  sum  due  upon  his 
judgment,  which  he  had  before  the  execution  was  issued ; 
but  the  petitioner  shall  not,  except  as  is  otherwise  specially 
prescribed  in  the  next  section,  be  again  imprisoned  by 
virtue  of  an  execution  upon  the  same  judgment,  or  arrested 
in  an  action  thereupon. 


§  2214.  If  the  petitioner  is  convicted  of  perjury,  com-  WTien 
mitted  in  any  of  the  proceedings  upon  his  petition,  any  m^y'iSot 
judgment  creditor,  by  virtue  of  whose  execution  he  was  execution 
imprisoned,  may  issue  a  new  execution  against  his  person,  pewon. 


§2215.  The  trustee  must  collect  the  demands,  and  sell  Powem 
tt.n/i  tin 

the  other  property  assigned  to  hiuL     He  must  apply  the  ties  of 
proceeds  thereof,  after  deducting  his  conmiissions  and  ex- 
penses allowed  by  law,  as  follows : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprison- 
ment and  discharge  of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  credit- 
ors, by  virtue  of  whose  executions  the  petitioner  was 
imprisoned,  when  he  presented  his  petition ;  or,  if  there  is 
not  enough  to  pay  them  in  full,  to  the  payment,  to  each,  of 
a  proportionate  part  of  the  sum  due  upon  his  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the 
petitioner,  or  his  executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of 
written  notice  of  the  time  and  place  of  making  a  distribu- 
tion, as  prescribed  in  subdivision  second  of  this  section,  has 
the  same  effect  as  publishing  a  notice  thereof,  in  a  case  pre- 
scribed by  law. 
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Creditor  §  2216,  Where  a  person  has  been  imprisoned,  by  virtue 
^^lebtor'  of  an  execution|  for  the  space  of  three  months  after  he  was 
for*Su-  entitled,  by  the  provisions  of  this  article,  to  apply  for  a 
discharge ;  and  has  neither  made  such  an  application,  nor 
applied  for  his  discharge  under  the  provisions  of  article 
first  of  this  title ;  the  judgment  creditor,  by  virtue  of  whose 
execution  he  is  imprisoned,  may  serve  upon  the  prisoner  a 
written  notice,  requiring  him  to  apply  for  his  discharge, 
according  to  the  provisions  of  this  article. 


Effect  of  §  2217.  If  the  prisoner  does  not,  within  thirty  days  after 
to  apply,  personal  service  of  such  a  notice,  either  present  a  petition  to 
the  proper  court,  as  prescribed  in  article  first  of  this  title, 
or  serve,  upon  the  creditor  giving  the  notice,  a  copy  of  a 
petition  and  schedule,  with  a  notice  of  his  intention  to 
apply  for  his  discharge,  as  prescribed  iu  this  article ;  or  if, 
after  such  a  presentation  or  service,  he  does  not  diligently 
proceed  thereupon  to  a  decision,  he  shall  be  forever  barred 
from  obtaining  his  discharge  under  the  provisions  of  this 
article,  or  of  article  first  of  this  title. 

to^Uuited  §  2218.  Neither  of  the  following  named  persons  shall  be 
oto'^not  discharged  from  imprisonment,  under  the  provisions  of  this 
to^B.  article : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes 
or  for  money  received  or  collected  by  any  person,  as  a  pub- 
lie  officer  or  in  a  fiduciary  capacity,  or  a  cause  of  action 
specified  in  section  1969  of  this  act  or  a  judgment  recovered 
upon  such  a  cause  of  action. 

ARTICLE  FOURTH. 

GABB  of  THJt  PROPEBTT  OF  ▲  PERSON  OONFINBD  FOB  CRIXE. 

t 

SiBC.  8319.  When  and  to  what  ooart  application  to  be  made. 

2220.  Who  ma7  applj. 

2221.  Creditor  must  relinquish  securitj. 

2223.  Contents  of  petition. 

2228.  Copj  of  sentence  and  affidavit  to  be  presented. 

2224.  Proceedings  upon  presentation  of  the  papers. 

2225.  Id. ;  on  return  of  order  to  show  cause. 
2220.  Effect  of  order  appointing  trustee. 
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Sbc.  2327.  RemoTal  of  trustee ;  appointment  of  new  traatee.  '^**-  *• 

2228.  Prisoner's  propertj ;  how  applied. 

2229.  Id. ;  to  be  delivered  to  him  on  his  discharge. 

2280.  Application  of  this  article  to  persons  heretofore  sentenced. 

§  2219.  Where  a  person  is  imprisoned  in  a  State  prison,  ^en 
for  a  term  less  than  for  life :  or  in  a  penitentiary  or  what 

*  •^  court 

county  jail,  for  a  criminal  offence,  for  a  longer  term  than  appuoa- 
one  year ;  one  or  mgl^nistees,  to  take  charge  of  his  prop-  ni«Mie. 
erty,  may  be  appo&t^,  as  prescribed  in  this  article,  by  the 
county  court  of  the  county,  or  a  superior  city  court  of  the 
city,  where  he  reaicted  at  the  time  of  his  imprisonment ;  or, 
if  he  was  not  then  a  resident  of  the  State,  where  he  is 
imprisoned. 


§  2220.  A  petition  for  such  an  appointment  may  be  who  may 
presented  by  either  of  the  following  persons  : 

1 .  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 

3.  One  or  more  of  his  next  of  kin,  or,  where  he  owns  real 
property,  of  his  heirs  presumptive, 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant 
child  or  children. 


§  2221.  A  creditor  of  the  prisoner,  who  has  a  judgment,  Creditor 
mortgage,  or  other  security,  specified  in  section  2158  of  this  reiinqiusii 
act,  cannot  apply  for  such  an  appointment,  with  respect  to 
the  debt  so  secured,  unless  he  appends  to  or  includes  in  his 
petition,  the  declaration,  required  by  that  section  from  a 
consenting  creditor ;  which  declaration  has  the  same  effect 
as  the  declaration  of  a  consenting  creditor,  as  therein  speci- 
fied. 


§  2222.  The  petition  must  be  in  writing,  and  verified  by  oontentt 
the  affidavit  of  the  petitioner,  to  the  effect,  that  the  matters  tion. 
of  fact  therein  stated  are  true,  to  the  best  of  the  petitioner's 
knowledge  and  belief.    It  must  set  forth  the  facts,  showing 
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that  the  applicant  is  entitled  to  make  the  application,  and 
that  the  application  is  made  to  the  proper  court ;  the  name 
and  residence  of  each  person,  who  is  entitled  to  make  such 
an  application,  as  prescribed  in  the  last  section  but  one, 
except  the  fifth  subdivision  thereof ;  and  a  brief  description 
of  the  property,  real  and  personal,  of  the  prisoner,  and  the 
value  thereof.  If  the  applicant  is  a  creditor,  and  not  a  res- 
ident of  the  State,  he  must  annex  tqflKB^betition,  the  papers 
specified  in  section  2161  of  this  acft.'  fll^any  of  the  facts, 
herein  required  to  be  set  forth,  cannqt  be  ascertained  by 
the  petitioner,  after  the  exercise  of  due  diligence,  that  fact 
must  be  stated ;  and  the  court  may,  in  its  discretion,  issue 
a  subpoena,  requiring  any  person  to  attend  and  testify, 
respecting  any  matter,  which,  in  its  opinion,  ought  to  be 
more  fully  and  certainly  set  forth. 


ieiitenM        §  2223.  The  petition  must  be  accompanied  \vith  a  copy 

davit  to    ^^  *^®  sentence  of  conviction  of  the  prisoner,  duly  certified 

geuted      ^y  *^^  clerk  of  the  court  by  which  he  was  sentenced,  under 

the  seal  thereof ;  together  with  an  affidavit  of  the  applicant, 

stating  that  the  person  so  convicted  is  actually  imprisoned 

thereunder. 


Proceed-  g  2224.  Upou  the  presentation  of  the  papers,  the  court 
tioTof*"  ^^Jy  ^^  ^*®  discretion,  make  an  order,  either  appointing  one 
^^o  or  more  fit  persons  trustees  of  the  property  of  the  pris- 

oner;  or  requiring  all  creditors  of  the  pnsoner,  and  all 
persons  interested  in  his  estate,  to  show  cause,  at  a  time  and 
place  specified  therein,  why  such  an  appointment  should 
not  be  made.  In  the  latter  case,  the  order  must  direct  the 
manner  of  service  thereof,  by  publication  or  otherwise. 


Id. ;  on         §  2225.  Upon  the  return  of  an  order  to  show  cause,  made 
SJSrto    as  prescribed  in  the  last  section,  proof  of  the  service  thereof, 
as  required  thereby,  must  first  be  made ;  whereupon  the 
court  must  hear  the  allegations  and  proofs  of  the  creditors, 
and  other  persons  interested  in  the  estate,  who  appear. 
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ABT.  4. 

Where  the  prisoner  is  indebted  to  any  person,  the  court 
must  appoint  one  or  more  trustees,  unless  the  persons  inter- 
ested in  the  prisoner's  property  pay  the  debt,  or  give  such 
security,  as  the  court  prescribes,  for  the  payment  thereof, 
either  absolutely,  or  contingently  upon  a  recovery  in  an 
action;  in  which  case,  or  where  the  prisoner  is  not  in- 
debted, the  court  may  grant  or  deny  the  prayer  of  the  peti- 
tion, as  justice  requires. 


§  2226.  The  entry  of  the  order,  appointing  one  or  more  Effect  oi 
trustees,  and  the  filing  of  the  papers  upon  which  it  was  poiiuiSg" 
granted,  vest  in  the  trustee  or  trustees  all  the  right,  title 
and  interest  of  the  prisoner,  in  and  to  any  property,  real  or 
personal.  Where  the  prisoner  owns  real  property,  an  exem- 
plified copy  of  the  order  must  be  recorded,  in  the  proper 
office  for  recording  deeds,  in  each  county  where  the  real 
property  is  sitiiated. 

§  2227.  Upon  the  application  of  any  person,  entitled  to  itemovai 
apply  for  an  order,  appointing  trustees  of  the  prisoner's  ee; 
property,  and  upon  such  a  notice  as  the  court  prescribes,  to  n^o"^  "^ 
the  petitioner,  and  to  such  other  persons  interested,  as  the  trustee, 
court  thinks  proper  to  designate,  the  court,  by  which  the 
order  was  granted,  may,  in  its  discretion,  remove  any  trustee, 
and  appoint  another  in  his  place  ;  or  may  appoint  one  or 
more  additional  trustees.     The  new  trustee  or  trustees,  so 
appointed,  have  the  same  power  and  authority,  are  vested 
with  the  same  right,  title,  and  interest,  and  are  subject  to 
the  same  duties  and  liabilities,  as  if  he  or  they  had  been 
appointed  by  the  original  order. 


§  2228.  After  deducting  their  commissions  and  expenses,  Priaoner's 
allowed  by  law,  and  paying  the  prisoner's  debts,  the  trustees  So^^^^* 
may,  from  time  to  time,  under  the  direction  of  the  court  *pp"®^ 
by  which  they  were  appointed,  apply  the  surplus  of   any 
money  in  their  hands,  to  the  support  of  the  prisoner's  wife 
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and  cliildi*en9  and  of  such  other  relatiyes  as  he  is  bound 
to  support^  and  to  the  education  of  his  children. 

deify^Sied       §  2229.  When  the  prisoner  dies,  or  is  lawf  tdly  discharged 
hu*dS.°"  from  imprisonment,  the  trustee  or  trustees  must  deliver  over 
ohaive.     ^^  jjjjj^  Qj,  |.Q  ]j|g  legal  representatives,  all  his  property,  re- 
maining in  their  hands,  after  deducting  therefrom  their  law- 
ful expenses  and  commissions. 

uoQ  of*"  §  2230.  This  article  applies  to  a  prisoner  who  has  been 
article  to  sentenced  before  this  chapter  takes  effect,  and  to  his  prop- 
E^reto*  ®^y '  ^^^^P*  where  one  or  more  trustees  of  his  property  have 
teuoldf"  ^^^^  theretofore  appointed,  by  proceedings  taken  in  pursu- 
ance of  a  statute  then  in  force. 


TITLE  n. 

Summary  prooeedings  to  reconer  the  possession  of  real 

property. 

iStc.  3281.  When  tenant  may  be  remored. 

3889.  Person  holding  oyer  land  sold,  etc.,  may  be  reiaoved. 

3288.  Id.;  in  case  of  forcible  entry  or  detainer. 

3984.  Application;  to  whom  made. 

3386.  Petition  by  person  entitled  to  possessioii. 

3286.  Notice  to  be  given  in  certain  eases. 

3287.  Petition  by  neighbor  of  bawdy-house,  eto. 
3888.  Precept. 

3389.  Id.;  in  New- York  city. 

3240.  Id. ;  how  serred. 

3241.  Duty  of  person  to  whom  copy  of  precept  is  delivered. 
2242.  When  precept  to  be  served  on  landlord  of  bawdy-honae  etc. 
2248.  Proof  of  service  of  precept. 

2244.  Answer. 

2345.  Issues  upon  fordble  entry  or  detainer. 

3340.  In  K.  Y.  district  court,  cause  may  be  transferred  to  another  court  for 
trial. 

2247.  Trial. 

2248.  Adjournment. 

2249.  Final  c»der  upon  trial. 

2250.  Amount  of  costs;  how  collected. 

2251.  Warrant  to  dispossess  defendant. 

2252.  Execution  of  warrant. 

2258.  When  warrant  cancels  lease ;  exception. 
US 


CHAP.  XVII.]     TO  REOOVER  REAL  PROPERTY.  §  2281. 

Sec.  9254L  Warrant ;  when  and  how  stayed. 

2255.  Undertaking ;  how  disposed  of. 

2256.  Redemption  by  lessee. 
2267.  Id.;  by  creditor  of  lessee. 

2258.  The  last  two  seetlons  qualified. 

2259.  Order  to  be  made  thereupon ;  liability  of  person  redeeming. 

2260.  Appeal. 

2261.  Effect  of  appeal  limited  in  certain  cases. 

2262.  Warrant ;  how  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution ;  action  for  damages. 

2264.  Application  of  this  title ;  effect  of  final  order. 

2265.  How  proceedings  under  this  title  to  be  stayed. 

§  2231.  In  either  of   the  following  cases,  a  tenant  or  when 
lessee  at  will,  or  at  sufferance,  or  for  part  of  a  year,  or  for  may  be 
one  or  more  years,  of  real  property,  includifig  a  specific 
or  undivided  portion  of  a  house,  or  other  dwelling,  and  his 
assigns,   undertenants,   or  legal   representatives,   may   be 
removed  therefrom,  as  prescribed  in  this  title : 

1.  Where  he  holds  over  and  continues  in  possession  of 
the  demised  premises,  or  any  portion  thereof,  after  the 
expiration  of  his  term,  without  the  permission  of  the  land- 
lord. 

2.  Where  he  holds  over,  without  the  like  permission,  after 
a  default  in  the  payment  of  rent,  pursuant  to  the  agree- 
ment under  which  the  demised  premises  are  held,  and  a 
demand  of  the  rent  has  been  made,  or  at  least  three  days' 
notice  in  \\Titing,  requiring,  in  the  alternative,  the  payment 
of  the  rent,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  person  entitled  to  the  rent,  upon  the 
person  owing  it,  as  prescribed  in  this  title  for  the  service 
of  a  precept. 

3.  Where  he,  being  in  possession  under  a  lease  for  a  term 
of  three  years  or  less,  has,  during  the  term,  taken  the  benefit 
of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt, 
under  a  bankrupt  law  of  the  United  States. 

4.  Where  the  demised  premises,  or  any  part  thereof,  are 
used  or  occupied  as  a  bawdy-house,  or  house  of  assignation 
for  lewd  persons,  or  for  any  illegal  trade  or  manufacture,  or 
other  illegal  business. 
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Person^  §  2232.  Ill  either  of  the  following  cases,  a  person,  who 
overUnd  holds  over  and  continues  in  possession  of  real  property, 
may  be ^"  after  noticc  to  quit  the  same  has  been  given,  as  prescribed 
removed.  -^^  section  2236  of  this  act,  and  his  assigns,  tenants,  or  legal 

representatives,  may  be  removed  therefrom,  as  prescribed 

in  this  title : 

1.  Where  the  property  has  been  sold  by  virtue  of  an  exe- 
cution against  him,  or  a  person  under  whom  he  claims,  and 
a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  fore- 
closure, by  proceedings  taken  as  prescribed  in  title  ninth 
of  this  chapter,  of  a  mortgage  executed  by  him,  or  a  person 
under  whom  he  claims,  and  the  title  under  the  foreclosure 
has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an 
agreement  with  the  owner  to  occupy  and  cultivate  it  upon 
shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in 
the  agreement  for  his  occupancy,  has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded, 
has  intruded  into,  or  squatted  upon,  a  parcel  of  land,  in 
a  city  or  incorporated  village,  without  the  permission  of 
the  person  entitled  to  the  possession  thereof,  and  the  occu- 
pancy, thus  commenced,  has  continued  without  permission 
from  the  latter ;  or  after  a  permission  given  by  him  has  been 
revoked,  and  notice  of  the  revocation  given  to  the  person 
or  persons  to  be  removed. 

Id.;  in  8  2233.  An  entry  shall  not  be  made  into  real  property, 

case  o^  X       A         •» 

forcible  but  in  a  casc  where  entrj'-  is  given  by  law ;  and,  in  such  a 
detaiuer.  casc,  ouly  in  a  peaceable  manner,  not  with  strong  hand,  nor 
with  multitude  of  people,  A  person  who  makes  a  forcible 
entry  forbidden  by  this  section,  or  who,  having  peaceably 
entered  upon  real  property,  holds  the  possession  thereof  by 
force,  and  his  assigns,  undertenants,  and  legal  representa- 
tives, may  be  removed  therefrom,  as  prescribed  in  this  title. 

Appiica-        §  2234.  Application  for  the  removal  of  a  person  from 

whom  "    real  property,  as  prescribed  in  this  title,  may  be  made  to 

™*  ^'       the  county  judge  or  special  county  judge  of  the  county,  or 

a  justice  of  the  peace  of  the  city  or  town,  or  the  mayor  or 
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recorder  of  the  city,  wherein  the  real  property,  or  a  portion 
thereof,  is  situated.  Application  may  also  be  made,  if  the 
property,  or  a  portion  thereof,  is  situated  in  the  city  of  New- 
York,  to  the  city  judge,  or  Judge  of  the  court  of  general  ses- 
sions, of  that  city,  or  to  a  justice  of  the  marine  court  of  that 
city,  or  to  the  district  court  of  the  district  within  which  the 
property,  or  a  portion  thereof,  is  situated ;  if  in  the  city  of 
Brooklyn,  to  a  police  justice  of  that  city ;  if  in  the  city  of 
Albany,  or  the  city  of  Troy,  to  a  justice  of  the  justices' 
court  of  that  city ;  if  in  the  city  of  Yonkers,  to  the  city 
judge  of  that  city ;  if  in  the  city  of  Rochester,  to  a  judge 
of  the  municipal  court  of  that  city. 

§  2235.  The  application  may  be  made  by  the  landlord  Petition 
or  lessor  of  the  demised  premises  :  the  purchaser  upon  the  eutuied 

"*■"*■,■'•  to  posses 

execution  or  foreclosure  sale ;  the  person  forcibly  put  out  •*<>"• 
or  kept  out ;  the  person  with  whom,  as  owner,  the  agree- 
ment was  made,  or  the  owner  of  the  property  occupied 
under  an  agreement,  to  cultivate  the  property  upon  shares,  or 
for  a  shai*e  of  the  crops ;  or  the  pei-son  lawfully  entitled  to  the 
possession  of  the  property  intruded  into  or  squatted  upon,  as 
the  case  requires ;  or  by  the  legal  representative,  agent,  or 
assignee  of  the  landlord,  purchaser,  or  other  person,  so  enti- 
tled to  apply.  The  applicant  must  present  to  the  judge  or 
justice,  a  vmtten  petition,  verified  in  like  manner  as  a  veri- 
fied complaint  in  an  action  brought  in  the  supreme  court; 
describing  the  premises  of  which  the  possession  is  claimed, 
and  the  interest  therein  of  the  petitioner,  or  the  person 
whom  he  represents ;  stating  the  facts,  which,  according 
to  the  provisions  of  this  title,  authorize  the  application 
by  the  petitioner,  and  the  removal  of  the  person  in  posses- 
sion ;  naming,  or  otherwise  intelligibly  designating,  the  per- 
son or  persons  against  whom  the  special  proceeding  is  insti- 
tuted, and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  and  who  are  undertenants  or  assigns ;  and  praying 
for  a  final  order  to  remove  him  or  them  accordingly. 

§2236.  Where  the  person  to  be  removed  is  a  tenant  at  Notioe  to 
•  •  be  given 

will,  or  at  sufferance,  the  petition  must  state  the  facts,  show-  lu  oertaiu 

—  Oft8es> 
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ing  that  the  tenancy  has  been  terminated,  by  giving  nc 
tice,  as  required  by  law.  Where  the  application  is  made 
in  a  case  specified  in  section  2232  of  this  act,  the  peti- 
tion  must  state  that  a  notice,  in  behalf  of  the  applicant, 
requiring  all  persons  occupying  the  property  to  quit 
the  same,  by  a  day  therein  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  oi 
affixed  conspicuously  upon  the  property,  at  least  ten  days 
before  the  day  specified  therein. 


by  neigh-  §  2237.  An  owucr  or  tenant  of  real  property,  in  the  imme- 
bawdy-  ^iate  neighborhood  of  other  demised  real  property,  which 
eto"*^*  is  used  or  occupied  as  a  bawdy-house,  or  house  of  assignar 
tion  for  lewd  persons,  may  serve  personally  upon  the  owner 
or  landlord  of  the  premises,  so  used  or  occupied,  or  upon 
his  agent,  a  written  notice,  requiring  the  owner  or  landlord 
to  make  an  application  for  the  removal  of  the  person  so 
using  or  occupying  the  same.  If  the  owner  or  landlord,  or 
his  agent,  does  not  make  such  an  appHcation,  within  five 
days  thereafter ;  or,  having  made  it,  does  not  in  good  faith 
diligently  prosecute  it ;  the  person  giving  the  notice  may 
make  such  an  application,  stating  in  his  petition,  the  facts 
so  entitling  him  to  make  it.  Such  an  application  has  the 
same  effect,  except  as  otherwise  expressly  prescribed  in  this 
title,  as  if  the  applicant  was  the  landlord  or  lessor  of  the 
premises. 

Precept.  §  2238.  The  judge  or  justice,  to  whom  a  petition  is  pre- 
sented, as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  must  thereupon  issue  a  precept,  directed  to  the  person 
or  persons  designated  in  the  petition  as  being  in  possession 
of  the  property,  and  requiring  him  or  them  forthwith  to  re- 
move from  the  property,  describing  it,  or  to  show  cause,  before 
him,  at  a  time  and  place  specified  in  the  precept,  why  posses- 
sion of  the  property  should  not  be  delivered  to  the  petitioner 
or,  in  the  case  specified  in  the  last  section,  to  the  owner  or 
landlord.     The  precept  must  be  returnable,  not  less  than 

three  nor  more  than  five  days  after  it  is  issued ;  except  that^ 
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where  the  proceeding  is  taken,  upon  the  ground  that  a  ten-  '"'''^"  ^' 
ant  continues  in  possession  of  demised  premises,  after  the 
expiration  of  his  term,  without  the  permission  of  his  land- 
lord, and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept 
may,  in  the  discretion  of  the  judge  or  justice,  be  made 
returnable  on  the  day  on  which  it  is  issued,  at  any  time 
after  twelve  o'clock,  noon,  and  before  six  o'clock  in  the 
afternoon. 

§  2239.  In  the  city  of  New- York,  where  the  application  w.;  in 
is  made  to  a  district  court,  the  petition  must  be  filed  with,  York 
and  the  precept  must  be  issued  by,  the  clerk  of  the  court ;  ^^^^' 
and  the  precept  must  be  made  returnable  before  the  court, 
at  the  place  designated,  pursuant  to  law,  for  holding  the 
court ;  and  all  subsequent  proceedings  in  the  cause  must 
be  had  at  that  place,  except  as  otherwise  prescribed  in  sec- 
tion 2246  of  this  act.     If,  upon  the  return  of  the  precept 
or  upon  an  adjourned  day,  me  justice  is  unable,  by  reason 
of  aosence  from  the  court  room  or  sickness,  to  hear  the 
cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessaiy  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court 
of  the  city  may  act  in  his  place  at  the  same  court  room. 

§  2240.  The  precept  must  be  served  as  follows :  id.;  how 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  *®^® 
if  it  is  directed  to  a  corporation,  to  an  officer  of  the  cor- 
poration, upon  whom  a  summons,  issued  out  of  the  supreme 
court,  in  an  action  against  the  corporation,  might  be  served, 

a  copy  of  the  precept,  and  at  the  same  time  showing  him 
the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but 
is  absent  from  his  dwelling  house,  service  may  be  made  by 
delivering  a  copy  thereof,  at  his  dwelling  house,  to  a  pereon 
of  suitable  age  and  discretion,  who  resides  there;  or,  if  no 
such  person  can,  with  reasonable  diligence,  be  found  there, 
upon  whom  to  make  service,  then  by  delivering  a  copy  of 
the  precept,  at  the  property  sought  to  be  recovered,  either 
to  some  person  of  suitaTble  age  and  discretion  residing  there, 
or  if  no  such  person  can  be  found  there,  to  any  person  of 
suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be 
made,  as  prescribed  in  either  of  the  foregoing  subdivisions 
of  this  section,  by  affixing  a  copy  of  the  precept  upon  a 
conspicuous  part  of  the  property. 
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If  the  precept  is  returnable  on  tlie  day  on  which  it  is 
issued,  it  must  be  served  at  least  two  hours  before  the  hour 
at  which  it  is  returnable ;  in  every  other  case,  it  must  be 
served  at  least  two  days  before  the  day  on  which  it  is 
returnable. 


'^  rsou  to  §  2241.  A  person,  to  whom  a  copy  of  a  precept,  directed 
'^Jjo™  J  to  another,  is  delivered,  as  prescribed  in  this  title,  must, 
precept  ib  without  auv  avoidable  delay,  deliver  it  to  the  person  to 

delivered.  ...  .  .      , 

whom  it  is  directed,  if  he  can  be  found  within  the  same 
town  or  city ;  or,  if  he  cannot  be  so  found,  to  his  agent 
therein ;  and  if  neither  can  be  so  found,  after  the  exercise 
of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same, 
at  the  time  of  the  return  thereof,  with  a  written  statement 
indorsed  thereupon,  that  he  has  been  unable,  after  the  ex- 
ercise of  reasonable  diligence,  to  find  the  person  to  whom 
the  precept  is  directed,  or  his  agent,  within  the  town  or  city. 
A  person,  who  wilfully  violates  any  provision  of  this  sec- 
tion, is  guilty  of  a  misdemeanor;  and,  if  he  is  a  tenant 
upon  the  property,  forfeits  to  his  landlord  the  value  of 
three  years'  rent  of  the  premises  occupied  by  him.  A  copy 
of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to 
whom  it  is  directed. 


When  S  2242.  Where  the  case  is  within  section  2237  of  this 

Ereceptto         ^ 
e  ^^l^^  act,  the  precept  must  be  directed  to  and  served  upon  the 

bawd'-     ^^^^^^^  ^^  landlord,  or  his  agent,  and  also  upon  the  tenant 
house,      or  occupant  of  the  property.     Either  or  both  of  them  may, 
upon  the  return  day,  appear  and  show  cause  why  the  tenant 
or  occupant  should  not  be  removed  from  the  property 


Proof  of        §  2243,  At  the  time  when  the  precept  is  returnable,  the 

service  of  «^  ir  jt  j 

precept,  petitioner  must,  unless  the  adverse  party  appears,  make  due 
proof  of  the  service  thereof,  showing  the  time,  and  the 
place  and  manner  of  service ;  and,  unless  service  was  made 
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personally  upon  the  adverse  party,  or  by  affixing  a  copy  of  '"^"*** 
the  precept,  the  name  of  the  person  to  whom  a  copy  of 
the  precept  was  delivered,  if  his  name  can  be  ascertained 
with  reasonable  diligence.  Where  service  is  made  by  a 
sheriff,  constable,  or  marshal,  it  may  be  proved  by  his  cer- 
tificate, stating  the  facts. 

§  2244.  At  the  time  when  the  precept  is  returnable,  with-  Auswer. 
out  waiting  as  prescribed  in  an  action  before  a  justice  of 
the  peace,  or  in  a  district  court  of  the  city  of  New- York, 
the  person  to  whom  it  is  directed,  or  his  landlord,  or  any 
person  in  possession  or  claiming  possession  of  the  premises, 
or  a  part  thereof,  may  file,  with  the  judge  or  justice  who 
issued  the  precept,  a  written  answer,  verified  in  like  man- 
ner as  a  verified  answer  in  an  action  in  the  supreme  court, 
denying  generally  the  allegations,  or  specifically  any  mate- 
rial allegation,  of  the  petition. 

§  2245.  Where  the  application  is  founded  upon  an  alle-  laaues 
gation  of  forcible  entry  or  forcible  holding  out,  the  peti-  r^^we 
tioner  must  allege  and  prove   that  he  was  peaceably  in  leSmer. 
actual  possession  of  the  property,  at  the  time  of  a  forcible 
entry,  or  in  constructive  possession,  at  the  time  of  a  forcible 
holding  out ;  and  the  adverse  party  must  either  deny  the 
forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for 
three  years  together  next  before  the  alleged  forcible  entry 
or  detainer ;   and  that  his  interest  is  not  ended  or  deter- 
mined, at  the  time  of  the  trial. 

§  2246.  In  a  district  court  of  the  city  of  New- York,  at  in  n.  y. 
the  time  of  joining  issue,  the  justice  sitting  in  the  cause  courtf* 
may,  in  his  discretion,  upon  motion  of  either  party,  or,  if  ^**\*^™J? 
no  justice  is  present,  the  clerk  may,  by  consent  of  both  ferred  to 
parties,  make  an  order  transferring  the  cause  for  trial,  to  a  court  for 
district  court  of  an  adjoining  district,  which  thereupon  has  *"*^* 
the  same  jurisdiction  and  power,  at  its  own  court  house,  as 
if  the  property  was  situated  within  its  district. 

§  2247.  The  issues,  joined  by  the  petition  and  answer,  Trial. 
must  be  tried  by  the  judge  or  justice ;  unless  a  party,  or 
one  of  two  or  more  parties,  answering  as  prescribed  in  the 
last  two  sections,  files,  with  the  answer,  a  written  demand 
that  the  issues  so  joined  be  tried  by  a  jury  ;  and  at  the 
same  time  pays  to  the  judge  or  justice,  or  to  the  clerk,  the 
fees  of  the  jurors,  and   of  the  officer  for  notifying  them. 
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TiTM*  j^  ^jj^^  ^^^^^  ^jj^  issues  must  be  tried  by  a  jury,  in  like 
manner  aa  an  issue  of  fact  joined  in  an  action,  in  the  court 
of  which  the  judge  or  justice,  who  issued  the  precept,  is  the 
presiding  officer ;  and  all  the  provisions  of  this  act,  relat- 
ing to  procuring  and  empanelling  a  jury;  the  trial  of  an 
issue  of  fact  by  a  jury ;  and  the  proceedings  upon  such  a 
trial,  including  those  relating  to  the  mode  of  compelling 
the  attendance  of  a  witness,  and  to  the  punishment  of  a 
defaulting  witness  or  juror,  in  that  court,  apply  to  the  trial 
of  an  issue  so  joined,  except  as  otherwise  expressly  pre- 
scribed in  this  title. 


Adjouru- 
meiit. 


Final  or- 
der upon 
trial. 


§  2248.  At  the  time  when  issue  is  joined,  the  judge  or 
justice  may,  in  his  discretion,  at  the  request  of  either  party, 
and  upon  proof  to  his  satisfaction,  by  affidavit  or  orally, 
that  an  adjournment  is  necessary,  to  enable  the  applicant  to 
procure  his  necessary  ^vitnesses,  or  by  consent  of  all  the 
parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not 
more  than  ten  days ;  except  by  consent  of  all  parties. 

§  2249.  If  sufficient  cause  is  not  shown  upon  the  return 
of  the  precept ;  or  if  the  verdict  of  the  juiy,  or  the  decision 
of  the  judge  or  justice,  upon  a  trial  without  a  jury,  is  in 
favor  of  the  petitioner ;  the  judge  or  justice  must  make  a 
final  order,  awarding  to  the  petitioner  the  delivery  of  the 
possession  of  the  property ;  except  that,  where  the  case  is 
within  section  2237  of  this  act,  the  final  order  must  direct 
the  removal  of  the  occupant.  In  either  case,  the  final  order 
must  award  to  the  petitioner  the  costs  of  the  special  pro- 
ceeding. If  the  verdict  or  decision  is  in  favor  of  the  per- 
son answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special 
proceeding.  ,  • 


Amount 
of  costs ; 


§  2250.  Costs,  when  allowed,  and  the  fees  of   officers, 
howooi-    except  where  a  fee  is  specially  given  in   chapter  21   of 
this  act,  must  be  at  the  rate  allowed  by  law  in  an  action 
in  a  justice's  court,  or,  in  the  city  of  New- York,  in  a  dis- 
trict  court,  and  are  limited  in  like  manner;    unleps  the 

Application  is  founded  upon  an  allegation  of  forcible  entry 
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or  forcible  holding  out ;  in  which  case,  the  judge  or  jus- 
tice may  award  to  the  successful  party  a  fixed  stlm  as 
coste,  not  exceeding  fifty  dollars,  in  addition  to  his  dis- 
bursements. The  final  order  awarding  costs  may  be  dock- 
eted^ and  an  execution  may  be  issued  to  collect  the  costs 
awarded  thereby,  in  like  manner  as  if  the  final  order  was  a 
judgment^  rendered  in  the  court,  of  which  the  judge  or 
justice  is  the  presiding  officer. 


§  2251.  Where  the  final  order  is  in  favor  of  the  petitioner,  ^^j^^"* 
the  judge  or  justice  must  thereupon  issue  a  warrant,  under  §^5|®*^. 
his  hand,  directed  to  the  sheriff  of  the  county,  or  to  any  ^nt. 
constable  or  marshal  of  the  city  or  town,  in  which  the  prop- 
erty, or  a  portion  thereof,  is  situated,  describing  the  prop, 
erty,  and  commanding  the  officer  to   remove  all  persons 
tberefrom,  and  also,  except  where  the  case  is  within  section 
2237  of  this  act,  to  put  the  petitioner  into  the  full  posses- 
sion thereof. 


8  2252.  The  officer,  to  whom  the  warrant  is  directed  and  Exeou- 
delivered,   must  execute  it,   according  to    the  command  warrant, 
thereof,  between  the  hours  of  sunrise  and  sunset. 


§  2253.  The  issuing  of  a  warrant,  for  the  removal  of  a  When 
tenant  from  demised  premises,  cancels  the  agreement  for  cancels 
the  use  of  the  premises,  if  any,  lender  which  the  person  oeption. 
removed  held  them  ;  and  annuls  accordingly  the  relation  of 
landlord  and  tenant,  except  that  it  does  not  prevent  a  land- 
lord from  recovering,  by  action,  any  sum  of  money,  which 
was,  at  the  time  when  the  precept  was  issued,  payable  by 
the  terms  of  the  agreement,  as  rent  for  the  premises ;  or  the 
reasonable  value  of  the  use  and  occupation  thereof,  to  the 
time  when  the  warrant  was  issued,  for  any  period  of  time, 
with  respect  to  which  the  agreement  does 'not  make  any 
special  provision  for  payment  of  rent. 
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Warrant;  §  2254.  The  party,  against  whom  a  final  order  is  made, 
how"  *°^  requiring  the  delivery  of  possession  to  the  petitioner,  may, 
stayed.     ^^  ^^y.  ^-^^^  before  a  warrant  is  issued,  stay  the  issuing 

thereof ;  and  also  stay  an  execution  to  collect  the  costs,  as 
follows : 

1.  Where  the  final  order  establishes  that  a  lessee  or  ten- 
ant holds  over,  after  a  default  in  the  payment  of  rent,  he 
may  effect  a  stay,  by  payment  of  the  rent  due,  and  the  costs 
of  the  special  proceeding  ;  or  by  delivering  to  the  Judge  or 
justice,  or  the  clerk  of  the  court,  his  undertaking  to  the 
petitioner,  in  such  a  surp  and  with  such  sureties  as  the  judge 
or  justice  approves,  to  the  effect,  that  he  will  pay  the  rent 
and  costs,  wdthin  ten  days :  at  the  expiration  of  which  time 
a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  ten- 
ant has  taken  the  benefit  of  an  insolvent  act,  or  has  been 
adjudicated  a  bankrupt,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  by  delivering  to  the  judge 
or  justice,  or  the  clerk  of  the  court,  his  undertaking  to  the 
petitioner,  in  such  a  sum  and  with  such  sureties  as  the  judge 
or  justice  approves,  to  the  effect,  that  he  will  pay  the  rent 
of  the  premises,  as  it  has  become,  or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  pei'son, 
against  whom  it  is  made,  continues  in  possession  of  real 
property,  which  has  been  sold  by  virtue  of  an  execution 
against  his  property,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  delivering  to  the  judge  or 
justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he  claims 
the  possession  of  the  property,  by  virtue  of  a  right 
or  title,  acquired  after  the  sale,  or  as  guardian  or  tru.s- 
tee  for  another ;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge 
or  justice  approves,  to  the  effect,  that  he  will  pay  any  costs 
and  damages,-  which  may  be  recovered  against  him,  in  an 
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action  of  ejectment  to  recover  the  property,  brought  against   ""**  '* 
him  by  the  petitioner  within  six  months  thereafter;   and 
that  he  will  not  commit  any  waste  upon  or  injury  to  the 
property,  during  his  occupation  thereol 


§  2255.  Where  an  undertaking  is  given,  in  a  case  speci-  ^^T. 

poMdol 


fied  in  subdivision  first  of  the  last  section,  the  judge  or  SowSt- 


justice  must  deliver  it  to  the  person  against  whom  the 
final  order  was  made,  upon  his  producing  the  evidence  of 
payment,  mentioned  in  that  subdivision.  If  he  does  not 
produce  such  evidence  within  ten  days,  the  judge  or  justice 
must  deUver  it  to  the  petitioner.  In  every  other  case 
specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after 
his  approval  thereof. 


§  2256.  Where  the  special  proceeding  is  founded  upon 
an  allegation  that  a  lessee  holds  over,  after  a  default  in  the  u^" 
payment  of  rent,  and  the  unexpired  term  of  the  lease,  under 
which  the  premises  are  held,  exceeds  five  years,  at  the  time 
when  the  warrant  is  issued ;  the  lessee,  his  executor,  admin- 
istrator, or  assignee,  may,  at  any  time  within  one  year  after 
the  execution  of  the  warrant,  pay  or  tender  to  the  peti- 
tioner, his  heir,  executor,  administrator,  or  assignee,  or  if, 
within  five  days  before  the  expiration  of  the  year,  he  can- 
not, with  reasonable  diligence,  be  found  within  the  city  or 
town,  wherein  the  property,  or  a  portion  thereof,  is  situated, 
then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  pay- 
ment or  tender,  with  interest  thereupon,  and  the  costs  and 
charges  incurred  by  the  petitioner.  Thereupon  the  person, 
making  the  payment  or  tender,  shall  be  entitled  to  the 
possession  of  the  demised  premises,  under  the  lease,  and 
may  hold  and  enjoy  the  same,  according  to  the  terms  of 
the  original  demise,  except  as  otherwise  prescribed  in  the 

next  section  but  one. 
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Id. ;  i^        §  2267.  In  a  case  specified  in  the  last  section,  a  judgment 
of  lessee.  Creditor  of  the  lessee,  whose  judgment  was  docketed  in 
the  county,  before  the  precept  was  issued,  or  a  mortgagee 
of  the  lease,  whose  mortgage  was  duly  recorded,  in  the 
county,  before  the  precept  was  issued,  may,  at  any  time 
before  the  expiration  of  one  year  after  the  execution  of  the 
warrant,  unless  a  redemption  has  been  made  as  prescribed 
in  the  last  section,  file  with  the  judge  or  justice  who  issued 
the  waarant,  or  with  his  successor  in  office,  a  notice,  speci- 
fying his  interest  and  the  sum  due  to  him ;  describing  the 
premises;  and  stating  that  it  is  his  intention  to  redeem, 
as   prescribed  in  this  section.     K  a  redemption  is  not 
made  by  the  lessee,  his  executor,  administrator,  or  assignee, 
within  a  year  after  the  execution  of  the  warrant,  the  per- 
son so  filing  a  notice,  or,  if  two  or  more  persons  have  filed 
such  notices,  the  one  who  holds  the  first  lien,  may,  at  any 
time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a 
public  holiday,  next  succeeding  the  last  day  of  the  year, 
redeem  for  his  own  benefit^  in  like  manner  as  the  lessee, 
his  executor,  administrator,  or  assignee  might  have  so  re- 
deemed.'   Where  two  or  more  judgment  creditors  or  mort- 
gagees have  filed  such  notices,  the  holder  of  the  second 
Uen  may  so  redeem,  at  any  time  before  two  o'clock  of  the 
day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that 
in  which  the  holder  of  the  first  lien  might  have  redeemed ; 
and  the  holder  of  the  third  and  each  subsequent  lien,  may 
redeem,  in  like  manner,  at  any  time  before  two  o'clock  of 
the  day,  not  a  Sunday  or  a  public  hohday,  next  succeeding 
that  in  which  his  predecessor  might  have  redeemed.     But 
a  second  or  subsequent  redemption  is  not  valid,  unless  the 
person  redeeming  pays  or  tenders'  to  each  of  his  predeces- 
■ors  who  has  redeemed,  the  sum  paid  by  him  to  redeem, 
and  also  the  sum  due  upon  his  judgment  or  mortgage;  or 
deposits  those  sums  with  the  judge  or  justice,  for  the  benefit 
of  his  predecessor  or  predecessors. 

TheiMt        §  2958.  Where  a  redemption  is  made,  as  prescribed  in 

ttoM        either  of  the  last  two  sections,  the  rights  of  the  person 
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redeeming  are  subject  to  a  lease,  if  any,  executed  by  the 

petitioner,  since  the  warrant  was  issued,  so  far  that  the  new 

lessee,  his  assigns,  undertenants,  or  other  representatives, 

may,  upon  complying  with  the  terms  of  the  lease,  hold  the 

premises  so  leased  until  twelve  o'clock,  noon,  of  the  first 

day  of  May,  next  succeeding  the  redemption.     And,  in  all 

other  respects,  the  person  so  redeeming,  his  assigns  and 

representatives,  succeed  to  all  the  rights  and  liabilities  of 

the  petitioner,  under  such  a  lease. 


§  2259.  The  person  redeeming,  as  prescribed  in  the  last  ^^^^J^ 
three  sections,  or  the  owner  of  the  property  so  redeemed,  ^^gj^ 
may  present  to  the  judge  or  justice  who  issued  the  warrant,  wifty  of 
or  to  his  successor  in  office,  a  petition,  duly  verified,  setting  J^« 
forth  the  fiacts  of  the  redemption,  and  praying  for  an  order, 
establishing  the  rights  and  liabilities  of  the  parties  upon  the 
redemption.  Whereupon  the  judge  or  justice  must  make 
an  order,  requiring  the  other  party  to  the  redemption  to 
show  cause  before  him,  at  a  time  and  place  therein  speci- 
fied, why  the  prayer  of  the  petition  should  not  be  granted. 
The  order  to  show  cause  must  be  made  returnable,  not 
less  than  two  nor  more  than  ten  days,  after  it  is  granted ; 
and  it  must  be  served  at  least  two  days  before  it  is  return- 
able. Upon  the  return  thereof,  the  judge  or  justice  must 
hear  the  allegations  and  proofs  of  the  parties,  and  must 
make  such  a  final  order  as  justice  requires.  The  costs 
and  expenses  must  be  paid  by  the  petitioner.  The  final 
order,  or  a  certified  copy  thereof,  may  be  recorded  in  like 
manner  as*  a  deed.  A  person,  other  than  the  lessee,  who 
redeems  as  prescribed  in  the  last  three  sections,  succeeds  to 
aU  the  duties  and  liabilities  of  the  lessee,  accruing  after  the 
redemption,  as  if  he  was  named  as  lessee  in  the  lease. 


§  2260.  An  appeal  may  be  taken  from  a  final  order,  i-ppeai 
made  as  prescribed  in  this  title,  to  the  same  court,  within 
the  same  time,  and  in  the  same  manner,  as  where  an  appeal 
18  taken  from  a  judgment  rendered  in  the  court,  of  which 
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the  judge  or  justice  is  the  presiding  officer,  aad  with  like 
effect ;  except  as  otherwise  prescribed  in  the  next  two  sec- 
tiona 


|^^<rf  §  2261.  The  issuing  or  execution  of  the  warrant  can- 
™j^  ^  not  be  stayed  by  such  an  appeal,  or  by  the  giving  of  an 
undertaking  thereupon,  otherwise  than  as  prescribed  in 
the  next  section.  An  appeal  cannot  be  taken  to  the  court 
of  appeals,  from  a  final  determination  of  the  general  term 
of  the  supreme  court  or  of  a  superior  city  court,  upon  such 
an  appeal,  unless  the  latter  court,  by  an  order,  made  at  the 
general  term  where  the  final  order  is  made,  or  the  next 

■ 

general  term  thereafter,  allows  it  to  be  taken. 


Wsnwit;  S  2262.  Where  an  appeal  is  taken  from  a  final  order, 
SSJed  oa  awarding  delivery  of  ^ssession  to  tlie  petitioner,  which 
establishes  that  a  lessee  or  tenant  holds  over,  after  a  default 
in  the  payment  of  rent,  the  issuing  and  execution  of  the 
warrant  may,  except  in  the  city  and  county  of  New- York, 
be  stayed  by  the  order  of  the  county  judge.  Such  an 
order  can  be  made  only  upon  the  appellant's  giving  the 
security  required  to  perfect  the  appeal,  and  to  stay  the  exe- 
cution of  the  order  appealed  from,  and  also  an  undertaking 
to  the  petitioner,  in  a  sum,  and  with  sureties,  approved  by 
the  county  judge,  to  the  effect,  that  if,  upon  the  appeal, 
a  final  determination  is  rendered  against  the  appellant,  he 
will  pay  all  rent  accruing  or  to  accrue  upon  the  premises, 
or,  if  there  is  no  lease  thereof,  the  value  of  the  use  and 
occupation  of  the  premises,  subsequent  to  the  'institution 
of  the  special  proceeding. 

^urtiw  §  2263.  If  the  final  order  is  reversed  upon  the  appeal, 
jjjw]*^  the  appellate  court  may  award  restitution  to  the  party 
S^'fOT*  ^jii^'^dj  with  costs ;  and  it  may  make  any  order,  or  issue  any 
<i«iniuM«.  other  mandate,  necessary  to  carry  its  determination  into  effect 
The  person  dispossessed  may  also  maintain  an  action,  to  re* 
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cover  the  damages  which  he  has  sustained  by  the  dispos- 
session. 


§  2264.  This  title  does  not  impair  the  rights  of  a  land-  AppUoi^ 
lord,  lessor,  or  tenant,  in  a  case  not  therein  provided  for.  thu  titles 
Where  a  special  statutory  provision  confers  a  right  to  take  ^^ji 
proceedings,  in  the  manner  heretofore  prescribed  by  law, 
for  the  summary  removal  of  a  person  in  possession  of  real 
property,  the  proceedings  thereunder  must  be  taken  as  pre- 
scribed in  this  titla     A  final  order,  made  in  a  special 
proceeding,  taken  as  prescribed  in  this  title,  is  not  a  bar  to 
an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 


§  2365.  Where  a  petition  is  presented,  as  prescribed  in  How  _ 
this  title,  the  proceedings  thereupon  before  the  final  order,  uu^r** 
and,  if  the  final  order  awards  delivery  of  the  possession  to  to  be 
the  petitioner,  the  issuing  or  execution   of   the   warrant     ^ 
thereupon,  cannot  be  stayed  or  suspended  by  any  court 
or  judge,  except  in  one  of  the  following  methods : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an 
appeal,  in  a  case  and  in  the  manner  specially  prescribed  for 
that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against 
the  petitioner.  Such  an  injunction  shall  not  be  granted 
before  the  final  order  in  the  special  proceeding,  except  in  a 
case  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings, in  an  action  of  ejectment,  brought  by  the  peti- 
tioner, and  upon  the  like  terms ;  or  after  the  final  order, 
except  in  a  case  where  an  injunction  would  be  granted  to 
stay  the  execution  of  the  final  judgment  in  such  an  action, 
and  upon  the  like  terms. 


§  a266.  PUNISHMENT  OF  CONTEMPTS.       fcHAP.  xm. 


oma. 


TITLE  m. 

Proceedings  to  punish  a  contempt  qf  courts  other  than  a 

criminaZ  coTvt&fnpt. 

Sna  8206.  Oases  to  which  this  title  applies. 

3267.  When  ponishment  may  be  sammaiy. 

2268.  When  warrant  to  oommit  may  issue  without  notlet. 

2269.  Order  to  show  cause,  or  warrant  to  attach  oflRander. 

2270.  Notice  to  delinquent  officer  to  show  cause. 

2271.  Order  or  warrant ;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  conunitted  before  a  i«fer»e. 
2278.  Eflfoct  of  order  to  show  cause,  and  of  warrant. 

2274.  Copy  affidavit,  ele.,  to  be  served  with  warrant. 

2275.  Indorsement  upon  warrant. 

2276.  Warrant ;  how  executed. 

2277.  Undertaking  to  procure  disohiirge. 

2278.  When  habeas  corpus  may  issue. 

2279.  Sheriff  to  file  undertaking  with  letum. 

2280.  Interrogatories  and  proof  s. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;,  upon  return  of  habeas  corpus. 
2288.  Id.;  upon  return  of  order  to  show  cause. 
2284.  Amount  of  fine. 

2286.  Length  of  imprisonment. 

2286.  When  court  may  release  oflbndar. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

2289.  Undertaking;  when  prosecuted  by  penon  aggitofd. 

2290.  Id.;  by  attomey^neral,  etc 

2291.  Sheriff  liable  for  taking  insnflloieiii  safeties. 

2292.  Punishment  of  misconduct  at  dreuit. 

^sM  to  §  2266.  In  a  case  specified  in  section  14  of  this  act,  or 
^titie  in  any  other  case  where  it  is  specially  prescribed  by  hiw, 
that  a  conrt  of  record,  or  a  judge  thereof^  or  a  referee 
appointed  by  the  conrt,  has  power  to  pnnish,  by  fine  and 
imprisonment,  or  either,  or  generally  as  a  contempt,  a 
n^lect  or  violation  of  duty,  or  other  misconduct ;  and  a 
right  or  remedy  of  a  party  to  a  civil  action  or  special  pro- 
ceeding pending  in  the  court,  or  before  the  judge  or  the 
referee,  may  be  defeated,  impaired,  impeded,  or  prejudiced 
thereby,  the  offence  must  be  punished  as  prescribed  in  this 
title. 
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§  2267.  Where  the  oflEence  is  committed  in  the  immedi-  when 
ate  view  and  presence  of  the  court,  or  of  the  judge  or  mentma? 
referee,  upon  a  trial  or  hearing,  it  may  be  punished  sum-     ""^ 
manly.     For  that  purpose,  an  order  must  be  made  by  the 
court,  judge,  or  referee,  stating  the  fact3  which  constitute 
the  offence,  and  bring  the  case  within  the  provisions  of  this 
section,  and  plainly  and  specifically  prescribing  the  punish- 
ment to  be  inflicted  therefor. 


§  2268.  Where  the  offence  consists  of  a  neglect  or  refusal  when 
to  obey  an  order  of  the  courts  requiring  the  payment  of  to  oomp 
costs,  or  of  a  specified  sum  of  money,  and  the  court  is  satis-  \B»ne 
fied,  by  proof,  by  affidavit,  that  a  personal  demand  thereof  notion 
has  been  made,  and  that  payment  thereof  has  been  refused 
or  neglected ;   it  may  issue,  without  notice,  a  warrant  to 
commit  the  offender  to  prison,  until  the  costs  or  other  sum 
of  money,  and  the  costs  and  expenses  of  the  proceeding,  are 
paid,  or  until  he  is  discharged  according  to  law. 


§  2269.  The  court  or  judge,  authorized  to  punish  for  the  oid^to 
offence,  may,  in  its  or  his  discretion,  where  the  case  is  one  £^,  or 
of  those  specified  in  either  of  the  last  two  sections,  and,  in  toi^Mk 
every  other  case,  must,  upon  being  satisfied,  by  affidavit,  of  ^'^'^^*' 
the  commission  of  the  offence,  either 

1.  Make  an  order,  requiring  the  accused  to  show  cause 
before  it,  or  him,  at  a  time  and  place  therein  specified,  why 
the  accused  should  not  be  punished  for  the  alleged  offence ; 
or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  accused  may  be  found,  commanding  him 
to  arrest  the  accused,  and  bring  him  before  the  court  or 
judge,  either  forthwith,  or  at  a  time  and  place  therein  speci- 
fied, to  answer  for  the  alleged  offence. 


§  2270.  Where  it  is  prescribed  by  law,  or  by  the  general  ^otioe  to 
rules  of  practice,  that  a  notice  may  be  served  in  behalf  of  q^ 

[34]  865 


g§  2:^71-2273. 


PUNISHMENT  OF  CONTEMPTS,      [ohar  xvil 


TTTLBI. 


offloer  to  a  party,  upon  a  sheriff  or  other  person,  requiring  him  to 
return  a  mandate,  delivered  to  him^  or  to  show  cause,  at  a 
term  of  a  court,  why  he  should  not  be  punished,  or  why 
an  attachment  should  not  be  issued  against  him,  for  a  con- 
tempt of  the  court ;  the  party,  in  whose  behalf  the  notice 
is  served,  may,  at  the  time  specified  therein,  file  with  the 
clerk,  proof,  by  affidavit  or  other  written  evidence,  of  the 
delivery  of  the  mandate  to  the  accused ;  of  the  default  or 
other  act,  upon  the  occurrence  of  which,  he  was  entitled 
to  serve  the  notice ;  of  the  service  of  the  notice ;  and  of 
the  failure  to  comply  therewith.  Thereupon  the  proceed- 
ings are  the  same,  as  where  an  order  to  show  cause  is 
made,  and  it,  and  a  copy  of  the  affidavits  upon  which  it  is 
granted,  are  served  upon  the  accused. 


Order  or 

warrant; 

when 

granted 

oat  of 

court. 


§  2271.  Where  the  order  to  show  cause,  or  the  warrant, 
is  returnable  before  the  court,  it  may  be  made,  or  issued,  as 
prescribed  in  the  last  section  but  one,  by  any  judge  author^ 
ized  to  grant  an  order  without  notice,  in  an  action  pend- 
ing in  the  court ;  and  it  must  be  made  returnable  at  a  term 
of  the  court,  at  which  a  contested  motion  may  be  heard. 


Id.;  when      ft  2272.  An  Order  to  show  cause  may  be  made,  or  a  war- 

oontempt         "  .  . 

Stted™'  ^^^*  °^^y  ^^  issued,  as  prescribed  in  section  2269  of  this 
iSeree*  ^^*'  ^^  ^  referee  appointed  by  the  court,  where  the  offence 
is  committed  upon  the  trial  of  an  issue  referred  to  him,  or 
consists  of  a  witness's  non-attendance,  or  refusal  to  be  sworn 
or  to  testify,  before  him.  The  order  or  warrant  maj',  in 
the  discretion  of  the  referee,  be  made  returnable  before 
him,  or  before  the  court.  Where  it  is  made  returnable 
before  the  referee,  he  has  aU  the  power  and  authority  of 
the  court,  with  respect  to  the  motion  or  special  proceeding, 
instituted  thereby. 


BflRsotof 
order  to 
■how 
Mnie, 
and  oiP 
wmrrant. 


§  2273.  An  order  to  show  cause  may  be  made,  either 
before  or  after  the  final  judgment  in  the  action,  or  the  final 
order  in  the  special  proceeding.    It  is  equivalent  to  a  notice 
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of  motion ;  and  the  subsequent  proceedings  thereupon  are 
taken  in  the  action  or  special  proceeding,  as  upon  a  motion 
made  therein.  A  warrant  of  attachment  is  a  mandate^ 
whereby  an  original  special  proceeding  is  instituted  against 
the  accused,  in  behalf  of  the  people,  upon  the  relation  of  the 


§  2274.  A  copy  of  the  warrant,  and  of  the  affidavit  upon  oopt  •« 
which  it  is  issued,  must  be  served  upon  the  accused,  when  etc.,  to  be 
he  is  arrested  by  virtue  thereof.  with  war- 

^  raut 

§  2275.  Where  a  warrant  of  attachment  is  issued,  the  indone- 
court,  judge,  or  referee,  may,  in  its  or  his  discretion,  by  an  uponww^ 
indorsement  thereupon,  fix  a  sum,  in  which  the  accused 
may  give  an  undertaking  for  his  appearance  to  answer. 

8  2276.  If  an  indorsement  is  not  made  upon  the  warrant,  WMMnt 
as  prescribed  in  the  last  section ;  or  if  such  an  indorsement  is  outed. 
made  and  an  undertaking  is  not  given,  as  prescribed  in  the 
next  section ;  the  sheriff,  after  making  the  arrest,  as  required 
by  the  warrant,  must  keep  the  accused  in  his  custody,  until 
the  further  direction  of  the  court,  judge,  or  referee.  Where, 
from  sickness  or  any  other  cause,  the  accused  is  physically 
unable  to  attend  before  the  com-t,  judge,  or  referee,  that 
fact  is  a  sufficient  excuse  to  the  sheriff  for  not  producing  him 
as  required  by  the  warrant.  In  that  case,  the  sheriff  must 
produce  him,  as  directed  by  the  court,  judge,  or  referee, 
after  he  becomes  able  to  attend.  The  sheriff  need  not,  in 
any  case,  confine  the  accused  in  prison,  or  otherwise  restrain 
him  of  his  liberty,  except  as  far  as  it  is  necessary  so  to  do, 
in  order  to  secure  his  personal  attendance. 

§  2277.  Where  an  indorsement  is  made  upon  the  warrant,  Under 
as  prescribed  in  the  last  section  but  one,  the  accused  must  §r^^[^ 
be  discharged  from  arrest,  upon  his  executing  and  deliver- 
ing to  the  sheriff,  at  any  time  before  the  return  day  of  the 
warrant,  an  undertaking  to  the  people,  in  the  sum  specified 
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in  the  indorsement,  with  two  sufficient  sureties,  to  the  effect 
that  he  will  appear,  at  the  time  when,  and  the  place  where, 
the  warrant  is  returnable,  and  then  and  there  abide  the 
direction  of  the  couii;,  judge,  or  referee,  as  the  case  requirea 
The  officer,  taking  the  acknowledgment  of  the  undertaking, 
must,  if  the  sheriff  so  requires,  examine  under  oath,  to  a 
reasonable  extent,  the  persons  offered  as  sureties,  concern- 
ing their  property  and  circumstancea 


whwi  §  2278.  If  the  accused  is  in  the  custody  of  a  sheriff,  or 

oorpuB  other  officer,  by  virtue  of  an  execution  against  his  person, 
toBue.  or  by  virtue  of  a  mandate  for  any  other  contempt  or  mis- 
conduct, or  a  commitment  on  a  criminal  charge,  a  warrant 
of  attachment  cannot  be  issued.  In  that  case,  the  court, 
upon  proof  of  the  facts,  must  issue  a  writ  of  habeas  corpoa, 
dii^cted  to  the  officer,  requiring  him  to  bring  the  accused 
before  it,  to  answer  for  the  offence  charged.  The  officer 
to  whom  the  writ  is  directed,  or  upon  whom  it  is  served, 
must,  except  in  a  case  where  the  production  of  the  accused 
under  a  warrant  of  attachment  would  be  dispensed  with, 
bring  him  before  the  court,  and  detain  him  at  the  place 
where  the  court  is  sitting,  until  the  further  order  of  the 
court 


sheriirto      S  2279.  The  sheriff  or  other  officer  must  file  the  under- 

filean-  *',  , 

dertaking  taking,  if  any,  taken  by  him,  with  the  return  to  the  war- 
return,     raut  or  writ  of  habeas  corpus. 

interrog-  §  2280.  When  the  accused  is  produced,  by  virtue  of  a 
«nd  warrant,  or  a  writ  of  habeas  corpus,  or  appears  upon  the 
return  of  a  warrant,  the  court,  judge,  or  referee,  must,  unless 
he  admits  the  offence  charged,  cause  interrogatories  to  be 
filed,  specifying  the  facts  and  circumstances  of  the  offence 
charged  against  him.  The  accused  must  make  written 
answers  thereto,  under  oath,  within  such  reasonable  time  as 
the  court,  judge,  or  referee  allows  therefor;  and  either 
party  may  produce  affidavits,  or  other  proofs,  contradicting 
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or  corroborating  any  answer.  Upon  the  original  affidavits, 
the  answers,  and  subsequent  proofs,  the  court,  judge,  or. 
referee  must  determine,  whether  the  accused  has  commit- 
ted the  o£Eence  charged. 


§  2281.  If  it  is  determined  that  the  accused  has  com-  whep 

,  -  and  how 

nutted  the  offence  charged ;  and  that  it  was  calculated  to,  »oou«ed 

^  ,  ,       ^  '  to  be  pun- 

or  actually  did,  defeat,  impair,  impede,  or  prejudice  the  *«*>®^- 
rights  or  remedies  of  a  party  to  an  action  or  special  pro- 
ceeding, brought  in  the  court,  or  befoi^e  the  judge  or  ref- 
eree ;  the  court,  judge,  or  referee  must  make  a  final  order 
accordingly,  and  directing  that  he  be  punished  by  fine  or 
imprisonment,  or  both,  as  the  nature  of  the  case  requires. 
A  warrant  of  commitment  must  issue  accordingly. 

§  2282.  Where  the  accused  is  brought  up  by  virtue  of  a  id. ;  apon 
writ  of  habeas  corpus,  he  must,  after  the  final  order  is  made,  habeas 
be  remanded  to  the  custody  of  the  Aeriff,  or  other  officer, 
to  whom  the  writ  was  directed.  If  the  final  order  directs 
that  he  be  punished  by  imprisonment,  or  committed  until 
the  payment  of  a  sum  of  money,  he  must  be  so  imprisoned 
or  committed,  upon  his  discharge  from  custody  under  the 
mandate,  by  virtue  of  which  he  is  held  by  the  sheriff,  or 
other  officer. 


8  2283.  Upon  the  return  of  an  order  to  show  cause,  the  m.;  upon 

*^  *-  ,  return  of 

questions  which  arise  must  be  determined,  as  upon  any  order  to 
other  motion ;  and,  if  the  determination  is  to  the  effect  caiwe. 
specified  in  the  last  section  but  one,  the  order  thereupon 
must  be  to  the  same  effect  as  the  final  order  therein  pre- 
scribed.    Upon  a  certified  copy  of  the  order  so  made,  the 
offender  may  be  committed,  without  further  process. 

§  2284.  If  an  actual  loss  or  injury  has  been  produced  to  ^^^™* 

a  party  to  an  action  or  special  proceeding,  by  reason  of  the 

misconduct  proved  against  the  offender,  and  the  case  is  not 

one  where  it  is  specially  prescribed  by  law,  that  an  action 
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may  be  maintained  to  recover  damages  for  the  loss  or  injury, 
a  fine,  sufficient  to  indemnify  the  aggrieved  party,  must  be 
imposed  upon  the  offender,  and  collected,  and  paid  over  to 
the  aggrieved  party,  under  the  direction  of  the  court  The 
payment  and  acceptance  of  such  a  fine  constitute  a  bar  to  an 
action  by  the  aggrieved  party,  to  recover  damages  for  the 
loss  or  injury.  Where  it  is  not  shown  that  such  an  actual 
loss  or  injury  has  been  produced,  a  fine  must  be  imposed, 
not  exceeding  the  amount  of  the  complainant's  costs  and 
expenses,  and  two  hundred  and  fifty  dollars  in  addition 
thereto,  and  must  be  collected  and  paid,  in  like  manner. 
A  corporation  may  be  fined  as  prescribed  in  this  section. 

Length  of  §  2285.  Where  the  misconduct  proved  consists  of  an 
ment.  omission  to  perform  an  act  or  duty,  which  it  is  yet  in  tht^ 
power  of  the  offender  to  perform,  he  shall  be  imprisoned 
only  until  he  has  performed  it,  and  paid  the  fine  imposed. 
In  such  a  case,  the  order,  and  the  warrant  of  commitment, 
if  one  is  issued,  must  specify  the  act  or  duty  to  be  per- 
formed, and.  the  sum  to  be  paid.  In  every  other  case,  where 
special  provision  is  not  otherwise  made  by  law,  the  offender 
may  be  imprisoned  for  a  reasonable  time,  not  exceeding 
six  months,  and  until  the  fine,  if  any,  is  paid ;  and  the  order, 
and  the  warrant  of  commitment,  if  any,  must  specify  the 
amount  of  the  fine,  and  the  duration  of  the  imprisonment 


w^n  §  2286.  Where  an  offender,  imprisoned  as  prescribed  in 

^^^  this  title,  is  unable  to  endure  the  imprisonment,  or  to  pay 
the  sum,  or  perform  the  act  or  duty,  required  to  be  paid  or 
performed,  in  order  to  entitle  him  to  be  released,  the  court, 
judge,  or  referee,  or,  where  the  commitment  was  made  as 
prescribed  in  section  2457  of  this  act,  the  court,  out  of 
which  the  execution  was  issued,  may,  in  its  or  his  discretion, 
and  upon  such  terms  as  justice  requires,  make  an  order 
directing  him  to  be  discharged  from  the  imprisonment. 


gfcjAw  §  2287.  A  person,  punished  as  prescribed  in  this  title, 
indi^  may,  notwithstanding,  be  indicted  for  the  same  misconduct, 
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if  it  is  a&  indictable  offence ;  but  the  coart,  before  whicli  lie 
is  convicted,  mnst,  in  forming  its  sentence,  take  into  con- 
sideration the  previous  punishment 


§  2288.  Where  a  person,  arrested  by  virtue  of  a  warrant  ^^^^^^^ 
of  attachment,  has  given  an  undertaking  for  his  appearance,  Jg^^^ 
as  prescribed  in  this  title,  and  fails  to  appear,  on  the  return  appear, 
day  of  the  warrant,  the  court  may  either  issue  another  war- 
rant, or  make  an  order,  directing  the  undertaking  to  be 
prosecuted ;  or  both. 


§  2289.  The  order,  directing  the  undertaking  to  be  prose-  Under- 
cuted,  may,  in  the  discretion  of  the  court,  direct  the  prose-  when  ' 
cation  thereof,  by  and  in  the  name  of  any  party  -aggrieved  ted  i^ 
by  the  misconduct  of  the  accused.     In  such  a  case,  the  plain-  grieved, 
tiff  may  recover  damages,  to  the  extent  of  the  loss  or  injury 
sustained  by  him,  by  reason  of  the  misconduct,  together 
with  the  costs  and  expenses  of  prosecuting  the  special  pro- 
ceeding in  which  the  warrant  was  issued ;  not  exceeding  the 
sum  specified  in  the  undertaking. 


§2290.  If  no  party  is  aggrieved  by  the  misconduct  id. ;  bj 
of  the  accused,  the  order  must,  and,  in  any  case  where  the  general, 
court  thinks  proper  so  to  direct,  it  may,  direct  the  prose- 
cution of  the  undertaking,  by  the  attorney-general,  or  by 
the  district-attorney  of  the  county  in  which  it  was  given,  in 
the  name  of  the  people.  In  an  action,  brought  pursuant  to 
the  order,  the  people  are  entitled  to  recover  the  entire  sum, 
specified  in  the  undertaking.  Out  of  the  money  collected, 
the  court,  which  directed  the  prosecution,  must  direct  that 
the  person,  at  whose  instance  the  warrant  was  issued,  be 
paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the  costs 
and  expenses  incurred  by  him,  and  to  compensate  him  for 
any  loss  or  injury  sustained  by  him,  by  reason  of  the  miscon- 
duct The  residue  of  the  money  must  be  paid  into  the  treas- 
ury of  the  State. 
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Sheriff  §  2291.  After  the  return  of  an  ezeoation,  issued  upon  a 
lAiug^.  judgment,  rendered  in  an  action  upon  the  undertaking,  an 
foreties.  action,  to  recover  the  amount  of  the  judgment,  may  be  main- 
tained against  the  sherifE,  where  it  appears  that,  at  the  time 
when  the  undertaking  was  given,  the  sureties  were  insujB- 
cient,  and  the  sheriff  had  reasonable  grounds  to  doubt  their 
sufficiency.  Such  an  action  may  be  maintiained  by  the 
plaintiff,  in  whose  favor  the  judgment  was  recovered.  If 
the  people  were  plaintiffs,  the  action  must  be  prosecuted  by 
the  attorney-general  or  the  district-attorney ;  and  any  money 
coUected  therein  must  be  disposed  of,  as  prescribed  in  the 
last  section. 


2S1^  §  2292.  Where  a  misconduct,  which  is  punishable  by 
3^52*2"  ^^  ^^  imprisonment,  as  prescribed  in  this  title,  occurs  at  a 
term  of  a  circuit  court,  or  with  respect  to  a  mandate  rietum- 
able  at  a  term  of  that  court,  or  a  special  proceeding  pend- 
ing in  that  court,  and  was  not  punished  at  that  term  of  the 
circuit  court;  the  supreme  court  may  inquire  into  and 
punish  the  misconduct,  as  if  it  had  occurred  at  a  special 
term  of  the  supreme  court,  held  in  the  same  county,  or 
with  respect  to  a  mandate  returnable  at  such  a  special 
term^  or  a  special  proceeding  pending  in  the  supreme  court 


olromit. 


TITLE  IV. 

Proceedings  to  coUed  a  fine. 

Baa  8998.  Clerk  to  make  flchedale  of  flnee  Imposed. 
2JB94.  Warrant  to  be  issiied  by  him. 

2295.  Id.;  when  delinquent  reeldefl  ia  another  eomity. 

2296.  Execntion  of  warrant. 

2297.  Betvn  thereot 

2298.  Proceedings  if  fine  not  collected. 

2299.  Who  to  be.inolnded  in  flohednle. 

2800.  liUbiUtj  of  sherilT. 

2801.  Application  of  this  title. 

Oj^  to        I  2293.  Where  a  fine  has  been  imposed  by  a  court  of 
^fS^   record,  upon  a  grand  or  trial  juror,  or  upon  any  officer  or 
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other  person,  without  being  aocompanied  with  an  order  for 
the  immediate  conunitment  of  the  person  so  fined,  nntil  the 
fine  is  paid,  the  clerk  of  the  conrt,  immediately  after  the 
dose  of  the  term  at  which  the  fine  was  imposed,  most  pre- 
pare a  schedule,  containing,  in  separate  columns,  the  fol- 
lowing matters : 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the 
papers  on  file  or  before  the  court,  to  be  within  the  county. 

3.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to 
tlie  effect,  that  it  contains  a  true  abstract  of  the  orders 
imposing  fines,  and  must  annex  it  to  the  warrant  specified 
in  the  next  section. 


§  2294.  The  clerk  must  immediately  issue  a  warrant,  wamot 
under  the  seal  of  the  court,  directed  to  the  sheriff  of  the  JJiSSd  by 
county,  and  commanding  him  to  collect  from  each  of  the 
persons,  named  in  the  schedule  annexed  to  the  warrant,  the 
sum  therein  set  opposite  that  person's  name ;  and  to  pay 
over  the  sum  collected,  to  the  treasurer  of  the  county. 
The  warrant  is  the  process  of  the  court,  by  which  the 
fines  were  imposed. 


him. 


§  2295.  H  a  delinquent  resides  in  another  county,  a  id.%  m 
separate  warrant,  for  the  collection  of  the  fine  imposed  upon  ^Si  n 
him,  with  an  appropriate  schedule  annexed  thereto,  must  aniSSnr 
be  issued,  in  like  manner,  to  the  sheriff  of  the  county  where  ®'*""*^' 
he  resides. 

§  2296.  The  sheriff,  to  whom  a  warrant  is  issued,  must  Bxeoa- 
collect  each  fine  out  of  the  personal  property  of  the  person  wamnt 
fined,  as  prescribed  in  chapter  thirteenth  of  this  act,  for  the 
collection,  by  levy  upon  and  sale  of  personal  property,  of  an 
execution  issued  out  of  a  court  of  record ;  and  he  is  entitled 
to  like  fees  thereupon.  If  sufficient  personal  property  of 
[86]  278 
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a  delinquent  cannqt  be  found  to  pay  the  fine  and  the  fees, 
the  aherifE  must  arrest  the  delinquent,  and  detain  him  in 
custody  imtil  he  pays  the  same,  as  upon  an  execution 
against  the  person,  issued  in  an  action,  out  of  the  supreme 
court ;  and  he  is  entitled  to  like  fees  thereupon. 


Berarn  S  2297.  The  sheriff  must  return  the  warrant,  with  his 
proceedings  thereupon,  at  the  term  of  the  court ;  or,  where 
the  fine  was  imposed,  in  any  county  except  New- York,  by 
the  supreme  court,  the  circuit  court,  the  court  of  oyer  and 
terminer,  or  the  court  of  sessions,  at  the  term  of  the  county 
court ;  held  next  after  the  expiration  of  sixty  days  from  the 
receipt  thereof.  If  he  fails  so  to  do,  the  district-attorney 
must  take  the  same  proceedings  to  compel  a  return,  as  may 
be  taken  by  a  judgment  creditor,  where  a  sheriff  omits  to 
return  an  execution,  issued  out  of  the  supreme  court 


Proceed.       §  2298.  Where  it  appears,  by  the  return,  that  a  fine  re- 
fine not    mains  uncollected,  and  it  does  not  appear  that  the  sheriff 

ooUeoted.  itt  •  tit«j  •# 

has  the  delinquent  m  custody,  the  distnct-attomey  must,  if 
he  has  good  reason  to  believe  that  the  shenjff  might,  with  due 
diligence,  have  collected  the  fine,  or  arrested  and  detained 
the  delinquent,  commence  an  action  against  the  sheriff,  in 
the  name  of  the  people.  Otherwise  he  must  direct  the  clerk 
to  issue  a  new  warrant,  or  to  include  the  fine  in  the  schedule, 
annexed  to  the  next  wan'ant,to  be  issued  by  him.  A  ne^v 
warrant  may,  from  time  to  time,  be  issued,  or  the  fine  maj 
be  included  in  the  schedule  annexed  to  a  subsequent  war 
rant,  until  it  is  collected. 


wh>  to  be      §  2299.  Where  the  clerk  issues  a  warrant,  as  prescribed 

In  sohed-   in  this  title,  he  must  include  in  the  schedule  thereto  annexed, 

the  name  of  each  pei'son  who  has  been  fined,  prior  to  the 

issuing  thereof,  and  whose  fine  remains  then  wholly  or 

partly  unpaid,  and  not  remitted  by  the  court 
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TITLE  5. 


\jr 


§  2300.  An  action  may  be  maintained,  in  behalf  of  the  Liability 
people,  against  a  sberiff,  to  whom  a  warrant  is  directed  and  ^ 
delivered,  as  prescribed  in  this  title,  to  recover  damages  for 
any  omission  of  duty  with  respect  to  the  same,  in  a  case 
^here  a  judgment  creditor  might  maintain  an  action  against 
asherifE,  to  whom  an  execution  issued  out  of  the  supreme 
court  is  directed  and  delivered.  In  such  an  action,  the  people 
are  entitled  to  recover  the  same  damages,  which  a  judg- 
ment creditor  would  be  entitled  to  recover,  if  the  order 
imposing  the  fine  was  a  judgment  of  the  supreme  court. 

§  2801.  This  title  does  not  apply  to  a  case,  where  special  Aw^ 
provision  for  the  collection  of  a  fine  is  otherwise  made  by  **»*•  ti^*. 
law. 


TITLE  V. 

Proceedings  to  discover  the  death  of  a  tenant  for  Iffe, 

Bic.  8800.  Petition  for  prodaction  of  tenant  for  life. 
8908.  Contents  of  petition. 
2S04.  Service  of  petition  and  notice. 
8805.  Proeeedings  npon  presentation  of  petition. 
3S06.  Serviee  of  order ;  powers*  etc»  of  referee. 

2807.  Habeas  corpns. 

2808.  Report  of  referee. 

8809.  IMflaiisBal  of  petition  when  order  complied  with. 

2310.  When  life-tenant  deemed  dead,  and  petitioner  let  into  possesiion. 

2811.  Commission  to  be  Issued  if  life-tenant  is  without  the  State. 

2812.  General  provisions  respecting  the  commission. 
2818b  Petitioner  to  give  notice  of  its  execution. 

2814.  Execution  thereof. 

2815.  Proceedings  on  return  of  conunlBsion. 

2816.  Costs. 

2817.  Property ;  when  restored. 

2818.  Remedy  of  person  evicted  for  profits,  etc. 
2310.  Order  not  oonclusive  in  ejectment. 

§  2302.  A  person  entitled  to  claim  real  property,  after  Petition 
the  death  of  another  who  has  a  prior  estate  therein,  may,  dnction 
uot  oftener  than  once  in  each  calendar  year,  apply  by  peti-  for  ute 
tion  to  the  supreme  court,  at  a  special  term  thereof,  held 
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within  the  judicial  district,  wherein  the  property,  or  a  part 
thereof,  is  situated,  for  an  order,  directing  the  production  of 
the  tenant  for  Uf e,  as  prescribed  in  this  title,  by  a  person, 
named  in  the  petition,  against  whom  an  action  of  ejectment 
to  recover  the  real  property  can  be  maintained,  if  the  ten- 
ant for  life  is  dead ;  or,  where  there  is  no  such  person,  by 
the  guardian,  husband,  trustee,  or  other  person,  who  has,  or 
is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 


Owrtattw       §  2803.  The  petition  must  be  in  writing,  and  verified  by 

tion.        the  affidavit  of  the  petitioner,  to  the  effect,  that  the  matters 

of  fact  therein  set  forth  are  true.     It  must  contain  : 

1.  A  description  of  the  real  property,  and  a  statement  of 
the  petitioner's  interest  therein,  and  of  such  other  facts  as 
show  that  the  case  is  within  the  provisions  of  the  last  sec- 
tion. 

2.  An  averment  that  the  petitioner  believes  that  the  per- 
son, upon  whose  life  the  prior  estate  depends,  is  dead, 
together  with  a  statement  of  the  grounds  upon  which  the 
petitioner's  belief  is  founded 


p0tililO]l 


Of  §  2804.  A  copy  of  the  petition,  including  the  affidavit, 
ZjT"  together  with  notice  of  the  time  and  place  at  which  th«5 
petition  will  be  presented,  must  be  peraonally  served,  at 
least  fourteen  days  before  its  presentation,  upon  the  person 
required,  by  the  prayer  thereof,  to  produce  the  tenant  f oy 
life. 


ft-^ojed-  §  2305.  Upon  the  presentation  of  the  petition  and  affi- 
tSSTof*"  ^^*>  yf\^  due  proof,  by  affidavit,  of  service  of  a  copy  thereof 
petition,  a^d  of  the  noticc,  if  sufficient  cause  to  the  contrary  is  not 
shown  by  the  adverse  party,  the  court  must  either  'ssue  a 
commission,  as  prescribed  in  the  following  sections  of  this 
title ;  or  make  an  order,  directing  the  adverse  party,  at  a  time 
and  place  therein  specified,  before  the  court,  or  a  referee 

therein  designated,  to  produce  the  person  upon  whose  life  the 
.976 
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prior  estate  depends^  or,  in  default  thereof,  to  prove  that  he 
is  living. 

§  2306.  Where  an  order,  requiring  the  production  of  the  "^J^  ®^ 
tenant  for  life,  or  proof  that  he  is  living,  is  made  as  pre-  powew, 
scribed  in  the  last  section,  a  certified  copy  thereof  must  be  r^^"^- 
sarired,  at  least  fourteen  days  before  the  time  therein  speci- 
fied, upon  the  person  required  to  make  the  production  or 
proof,  or  upon  his  attorney.  Upon  presentation  of  proof 
of  service,  by  affidavit,  the  court  or  the  referee,  must,  at  the 
time  and  place  specified  in  the  order,  or  at  the  time  and 
place  to  which  the  hearing  may  be  adjourned,  hear  the  alle- 
gations and  proo&  of  the  parties,  respecting  the  identity  of 
any  person  produced,  with  the  person  whose  death  is  in 
question ;  or,  if  the  latter  person  is  not  produced,  respeetr 
ing  the  reasons  for  the  f aUure  to  produce  him,  and  whether 
he  is  living.  Where  a  referee  is  appointed,  he  has  the  same 
powers^  and  is  entitled  to  the  same  compensation,  as  a  ref- 
me  appointed  for  the  trial  of  an  issue  in  an  action. 


§  2307.  If  it  appears,  by  affidavit,  to  the  satisfaction  of 
the  court,  that  the  person  required  to  be  produced  is  impris- 
oned within  the  State,  for  any  cause,  except  upon  a  sentence 
for  a  felony,  or  is  kept  or  detained,  within  the  State,  by  any 
person,  the  court  may,  either  before  or  after  making  the' 
order  for  production,  issue  a  writ  of  habeas  corpus  to  bring 
ium  before  it,  or  before  the  referee,  as  the  case  requires. 
The  writ  must  be  served  and  executed,  and  disobedience 
thereto  may  be  punished,  as  where  a  writ  of  habeas  corpus 
is  issued,  to  inquire  into  the  cause  of  the  detention  of  a 
prisoner. 


§  2308.  The  referee  must  deliver  his  report  to  the  peti.*  B^gan  d 
tioner,  or  file  it  with  the  clerk,  within  ten  days  after  the  case 
is  dosed.     He  must  state  therein,  whether  any  person  was 
or  was  not  produced  before  him,  as  being  the  person  whose 
ieath  is  in  qnestion.     He  must  append  thereto,  in  the  f  omi 
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of  depositions,  the  proofs,  if  any,  respecting  the  identity 
of  any  person  so  produced,  with  the  person  whose  death  is 
in  question ;  or,  if  no  one  is  so  produced,  upon  the  quest- 
ion whether  the  latter  person  is  living.  He  must  also  state, 
in  his  report,  his  conclusions  upon  the  questions  contro- 
verted before  Jiini. 

wwniBBai  I  2809.  If  it  appears^  to  the  satisfaction  of  the  court, 
Mm  when  npQjx  the  referee's  report,  and  the  proofe  thereto  appended ; 
oompiied  or,  wjiere  a  referee  is  not  appointed,  upon  the  allegations 
and  proofs  of  the  parties  before  the  court ;  that  the  party, 
required  to  produce  the  tenant  for  life,  or  to  prove  his  exist- 
ence^ has  fully  complied  with  the  order,  the  court  must 
make  an  order,  dismissing  the  petition,  and  requiring  the 
petitioner  to  pay  the  costs  of  the  proceedings. 


When  §  2810.  If  it  appears,  from  the  referee's  report,  or  upon 

tenant      the  hearing  before  the  court,  that  the  person,  upon  whose 
dead,  and  life  the  prfor  estate  depends,  was  not  produced :  and  if  the 

petitioner  ^  .      j    ^  j  i-  ^  i.-  -^ 

let  into  party  required  to  produce  him,  or  to  prove  his  existence, 
•ion.  has  not  proved,  to  the  satisfaction  of  the  courts  thfit  he  is 
living ;  a  final  order  must  be  made,  declaring  that  he  is  pre- 
filUfned  to  be  dead,  for  the  purpose  of  the  proceedings,  and 
directing  that  the  petitioner  be  forthwith  let  into  posses- 
ion of  the  real  property,  as  if  that  person  was  actually  dead. 


Oommii-       §  9311.  If,  before  or  at  the  time  of  the  presentation  of 
iMned  if    the  referee's  report  to  the  court,  or,  where  a  referee  is  not 

Ufe-ten-  • 

wit  iB  appointed,  at  any  time  before  the  final  order  is  made,  the 
khe  state,  party,  upou  whom  the  petition  and  notice  are  served,  presents 
to  the  court  presumptive  proo^  by  affidavit,  that  the  person, 
whose  death  is  in  question,  is,  or  lately  was,  at  a  place 
owtain,  without  the  St^te,  the  court  must  nm^e  an  order, 
Nquiring  th^  petitioner  to  take  out  a  commission,  directed 
to  one  or  more  persons,  residing  at  or  ne^  thftt  place,  either 
designated  in  the  order,  or  to  be  appointed  npon  a  subse- 
quent application  for  the  coinmission,  for  the  purpose  of 
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obtaining  a  view  of  the  person,  whose  death  is  in  queat- 
ion,  and  of  taking  such  testimony,  respecting  his  iden 
tity,  as  the  parties  produce.  The  order  must  also  direct 
that  the  proceedings  upon  (the  petition  be  stayed,  until  the 
return  of  the  commission ;  and  that  the  petition  be  dismissed 
with  costs,  unless  the  petitioner  takes  out  the  conunission, 
within  a  time  specified  in  the  order,  and  diligently  procures 
it  to  be  executed  and  returned,  at  his  own  expense. 

§  2312.  It  is  not  necessary,  unless  the  court  specially  so  oeuenu 
directs,  that  the  witnesses  to  be  examined  should  be  named  Sums  "re- 
in the  commission,  or  that  interrogatories  should  be  annexed  tEroom 
thereto.    The  commission  must  be  executed  and  returned, 
and  the  deposition  taken  must  be  filed  and  used,  as  pre- 
scribed for  those  purposes  in  article  second  of  title  third  of 
chapter  ninth  of  this  act,  except  as  otherwise  specially  pre- 
scribed in  this  title. 


§  2313.  The  petitioner  must  give  to  the  adverse  party,  petition- 
or  his  attorney,  written  notice  of  the  time  when,  and  the  notice  o? 

1  -t  .i_  •     •  •     •  •Ti      .  J        1    its  exeou 

place  where,  the  commissioner  or  commissioners  will  attend,  tion. 
for  the  purpose  of  executing  the  commission,  as  follows : 

1.  If  the  place,  where  the  commission  is  to  be  executed, 
is  within  the  United  States,  or  the  dominion  of  Canada,  he 
must  give  at  least  two  months'  notice. 

2.  If  it  is  within  either  of  the  West  India  islands,  he 
must  give  at  least  three  months'  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months 
notice. 

Notice  may  be  given,  as  required  by  this  section,  by 
serving  it  as  prescribed  in  this  act  for  the  service  of  a 
paper  upon  an  attorney,  in  an  action  in  the  supreme  court. 

§  2314.  The  commissioner  or  commissioners  possess  the  Ezeoo- 
same  powera,  and  must  proceed  in  the  same  manner,  as  a  thenoc. 
referee,  appointed  by  an  order  requinag  the  produotidi^  cl 
the  tenant  for  life,  or  proof  of  his  existence ;  except  that 
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they  cannot  proceed,  onlefls  a  person  is  produced  before 
them,  as  being  the  person  whose  death  is  in  question.  The 
retnm  to  the  commission  must  expressly  state  whether  any 
person  was  or  was  not  so  produced.  The  testimony,  re- 
specting the  identity  of  a  person  so  produced,  must  be 
taken,  unless  otherwise  specially  directed  by  the  courts  as 
prescribed  in  chapter  ninth  of  this  act,  for  taking  the 
deposition  of  a  witness  upon  oral  interrogatories ;  except 
that  it  is  not  necessary  to  give  any  other  notice  of  the  time 
and  place  of  examination,  than  that  prescribed  in  the  last 
section. 


grooewi.  §  2315.  Upon  the  retmn  of  the  commission,  the  proceed- 
2£;i'  ings  are  the  same  as  upon  the  report  of  a  referee,  as  pre- 
«*««         scribed  in  sections  2309  and  2310  of  this  act;  but  the  court 

may,  in  its  discretion,  receive  additional  proo&  from  either 

party. 


<>>«•  §  2316.  Where  costs  of  a  special  proceeding,  taken  as 

prescribed  in  this  title,  are  awarded,  they  must  be  fixed  by 
the  court  at  a  gross  sum,  not  exceeding  fifty  dollars,  in 
addition  to  disbursements.  Where  provision  is  not  specially 
made  in  this  title  for  the  award  of  costs,  they  may  be  denied, 
or  awarded  to  or  against  either  party,  aa  j^tice  reqiiirea 


^2£^'  §  2317.  The  possession  of  real  property,  which  has  been 
awarded  to  the  petitioner,  as  prescribed  in  this  title,  upon 
the  presumption  of  the  death  of  the  person,  upon  whose 
life  the  prior  estate  depends,  must  be  restored,  by  the  order 
of  the  court,  to  the  person  evicted,  or  to  his  heirs  or  legal 
representatives,  upon  the  petition  of  the  latter,  and  proof,  to 
the  satisfaction  of  the  court,  that  the  person  presumed  to 
be  dead  is  living.  The  prooeedings  upon  tmch  an  appli* 
eation  are  the  same,  as  prescribed  in  this  title,  upon  the 
iqpplication  of  the  pesrscm  to  whom  possession  is  awarded. 
MO 
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§  2318.  A  person  evicted,  as  prescribed  in  this  title,  Bemedy 
may,   if    the    presumption,  upon    which   he   is    evicted,  eviot«d 
is  erroneous,  maintain  an  action  against  the  person  who  it**  etc 
has  occupied  the  property,  or  his  executor  or  administrat- 
or, to  recover  the  rents  and  profits  of  the  property,  during 
the  occupation,  while  the  person,  upon  whose  life  the  prior 
estate  depends,  is  or  was  living. 

8  2319.  A  final  order,  made  as  prescribed  in  this  title,  Ord«riir»t 
awarding  to  the  petitioner  the  possession  of  real  property,  ^  ^i^ 
is  presumptive  evidence  only,  in  an  action  of  ejectment, 
brought  against  him  by  the  person  evicted,  or  in  an  action 
brought  as  prescribed  in  the  last  section,  of  the  life  or  death 
of  the  person,  upon  whose  life  the  prior  estate  depends. 


TITLE  VI. 

Proceedings  far  the  appotnin^eTU  of  a  committee  of  the  per- 
Bon^  and  of  the  property ^  qf  a  hmatiCj  idiaty  or  habitual 
drunkard  ;  general  powers  and  duties  qf  the  committee. 

^BC.  2820.  JariBdiction ;  concurrent  jarisdiction. 

2821.  Dtttj  of  court  haying  juriadiction. 

2822.  Committee  may  be  appointed. 

9896.  ApplioatiOB  for  committee ;  Vy  whom  made. 

2824.  Duty  of  certain  officers  to  apply. 

2325.  Contents,  etc.,  of  petition ;  proceedings  upon  presentation  thereof, 

2896.  When  foreign  committee  may  be  appoin1»d. 

9887.  Order  ier  commission,  or  for  trial  by  jury  in  court 

2828.  Contents  of  commission. 

2829.  Commissioners  to  be  sworn ;  Tacandes,  hoW  filled. 

2880.  Jury  to  be  procured.    Proceedings  thereapon. 

2881.  Proceedings  upon  the  hearing. 

2882.  Return  of  inquisition  and  commission. 
2888b  Sxpenses  of  commission. 

2884.  Proc<eedings  upon  trial  by  jury  in  court. 

2885.  Subject  of  inquiry  in  cases  of  lunacy. 

3886.  ProeeedingB  upon  ver^ot,  or  return  of  comntakm. 

2887.  Security  to  be  giyen  by  committee. 

2388.  Compensation  of  committee. 

2889.  Committee  under  control  of  ooort ;  Uiaiiation  of  powers. 

2840.  GommUtee  of  property  may  maintain  aetlons,  eki\ 
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Saa  2841.  Id.;  to  file  inyentorj  and  account. 

2842.  Id.;  may  be  compelled  to  file  the  same  or  render  an  additional  account 

eta 
2848.  Property,  when  to  be  restored. 
2844.  Id.;  diBposition  in  caae  of  death. 

jnrudio-       S  2820.  The  jurisdiction  of  the  supreme  court  extends  to 

tion ;  oon-         "  i-i  •%     ^  t»     \  ± 

current  the  custody  of  the  person,  and  the  care  of  the  property,  oi 
tion.  a  person  incoi:npetent  to  manage  himself  or  his  affairs,  in 
consequence  of  lunacy,  idiocy,  or  habitual  drunkenness. 
Where  a  superior  city  court,  or  a  county  court,  or  both,  have 
jurisdiction  of  those  matters,  concurrent  with  that  of  the 
supreme  court,  the  jurisdiction  of  the  court  first  exercising 
it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction, 
for  which  provision  is  made  in  this  title. 


Doty  of  §  2321.  The  court  exercising  jurisdiction  over  the  prop- 
having  erty  of  either  of  the  incompetent  persons,  specified  in  the 
tion.  last  section,  must  preserve  his  property  from  waste  or 
destruction ;  and,  out  of  the  proceeds  thereof,  must  provide 
for  the  payment  of  bis  debts,  and  for  the  safe  keeping  and 
maintenance,  and  the  education,  when  required,  of  the  in- 
competent person  and  his  family. 


Commit-       §  2322.  The  jurisdiction,  specified  in  the  last  two  sections. 

be  »p-  must  be  exercised  by  means  of  a  committee  of  the  person, 
or  a  committee  of  the  property,  or  of  a  particular  portion 
of  the  property,  of  the  incompetent  person,  appointed  as 
prescribed  in  this  title.  The  committee  of  the  person  and 
the  committee  of  the  property  may  be  the  same  individual, 
or  different  individuals,  in  the  discretion  of  the  court. 


Appiioa-        §  2323.  An  application  for  the  appointment  of  such  a 

commit-    committee  must  be  made  by  petition,  which  may  be  pre- 

whom      sented  by  any  person.    Where  the  application  is  made  to 

the  supreme  court,  the  petition  must  be  presented  at  a 

special  term,  held  within  the  judicial  district  where  the 

person  alleged  to  be  incompetent  resides ;  or,  if  he  is  not  a 
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resident  of  the  State,  or  the  pli^  of  his  r^idence  cannot 
be  ascertained,  where  some  of  hia  property  is  situated. 

§  2S34.  Where  the  incompetent  person  has  property,  J^^i^' 
wliich  may  be  endangered  in  consequence  of  his  incompe-  '^f^^^  ^^ 
tency,  insd  no  relative  co*  other  person  applies  for  the 
appointment  of  a  committee  of  his  property,  the  ovex*seer 
or  superintendent  of  the  poor  of  the  town,  district,  county, 
or  city,  in  which  he  resides,  or,  where  there  is  no  such  officer, 
the  officer  or  officers  performing  corresponding  functions 
Tinder  another  official  title,  must  apply  to  the  proper  court, 
for  the  appointment  of  such  a  committee.  The  expenses 
of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

§  2336.  The  petition  must  be  in  writing,  and  verified  by  omteau 
the  affidavit  of  the  petitioner,  or  his  attorney,  to  the  effect  petttiosr 
that  the  ^^att^rs  of  fact  therein  stated  are  true.     It  must  mi^  qpm: 
be  accomp^ied  with  proof,  by  affidavit,  that  the  case  is  one  tion 
of  those  specified  in  this  title.   It  must  set  forth  the  names 
and  r?^^(^ea  of  the  husband  or  wife,  if  any,  and  of  the 
next  of  Idn  and  heirs,  of  the  person  alleged  to  be  incom- 
petent, as  far  as  the  same  are  known  to  the  petitioner,  or 
can,  with  reasonable  diligence,  be  ascertained  by  him.  The 
f3ourt  must,  unless  sufficient  reasons  for  dispensing  there- 
with are  set  forth,  in  the  petition  or  accompanying  affidavit, 
require  notice  of  the  presentation  of  the  petition  to  be  given 
to  the  husband  or  wife,  if  any,  or  to  one  or  more  of  the 
relatives  of  the  person  alleged  to  be  incompetent,  or  to  an 
officer  specified  in  the  last  section.  Where  notice  is  required, 
it  may  be  given  in  any  manner,  which  the  court  deems 
proper ;  and  for  that  purpose,  the  hearing  may  be  adjourned 
to  a  subsequent  day,  or  to  another  term,  at  which  the  peti- 
thn  might  have  been  presented. 

§  $396.  Where  the  person,  alleged  to  be  incompetent,  wh«n 
Fesidea  without  tb^  Stt^te,  and  within  the  Umted  States,  ooS^t 
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and  a  committee  or  guardianof  hk  property  has  been  duly 
appointed,  pursuant  to  the  laws  of  the  state  or  territory 
where  he  resides,  the  court  may,  in  its  discretion,  make  an 
order,  appointing  the  foreign  committee,  or  foreign  guardian, 
the  committee  of  all^  or  of  a  particular  portion,  of  the  prop- 
erty of  the  incompetent  person,  within  the  State,  upon  his 
giving  such  security  for  the  discharge  of  his  trust  as  the 
Snrt  aiinks  proiJ 


«)mmi»?'  §  2327.  Unless  an  order  is  made,  as  prescribed  in  the  last 
SStoS  section,  if  it  presumptively  appears,  to  the  satisfaction  of 
gjttij  In  the  court,  from  the  petition  and  the  proofs  accompanying 
it,  that  the  case  is  one  of  those  specified  in  this  title ;  and 
that  a  committee  ought,  in  the  exercise  of  a  sound  discre- 
tion, to  be  appointed ;  the  court  must  make  an  order,  direct- 
ing, either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  sec 
tion,  to  one  or  more  fit  persons,  designated  in  the  order ;  or 

2.  That  the  questions  of  fact,  arising  upon  the  compe- 
tency of  the  person,  with  respect  to  whom  the  petition 
prays  for  the  appointment  of  a  committee,  be  tried  by  a 
jury,  at  a  trial  term  of  the  court ;  or,  if  the  petition  was 
presented  to  the  supreme  court,  at  a  term  of  the  circuit 
court  tot  a  county  specified  in  the  order. 


Contente 
of  oom- 
mission. 


§  2328.  The  conunission  must  direct  the  commissioners 
to  cause  the  sheriff  of  a  county,  specified  therein^  to  procure 
a  jury ;  and  that  they  inquire,  by  the  jury,  into  the  matters 
set  forth  in  the  petition ;  and  also  into  the  value  of  the  real 
and  personal  property  of  the  person  alleged  to  be  incom- 
petent, and  the  amount  of  his  income.  It  may  contain 
such  other  directions^  with  respect  to  the  subjects  of  inquiry, 
or  the  manner  of  executing  the  commission,  as  the  court 
directs  to  be  inserted  therein. 


Oommift.       §  2829.  Each  commissioner,  before  entering  upon  the 

be  iworn;  ezecutiou  of  his  duties,  must  subseribe  and  take^  before  one 
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of  the  officers  specified  in  section  842  of  this  act.  and  file  vmoan- 
with  tlie  clerk,  an  oath,  faithfolly,  honestly,  and  impartially  miek. 
to  discharge  the  trust  committed  to  him.  If  a  commis- 
sioner becomes  incompetent,  or  neglects  or  refuses  to  serve, 
or  remores  from  the  State,  the  court  may  remove  him. 
The  court  may,  from  time  to  time,  fill  any  vacancy  created 
by  death,  ren^Val,  or  reeigxxation. 


§  2380.  The  commissioners,  or  a  majority  of  them,  must  juvyto 
immediately  iasne  a  precept  to  the  sherifE^  designated  in  the  ourecL 
commission,  requiring  him  to  notify,  not  less  than  twelve  ines 
nor  more  than  twenty-four  indifferent  persons,  qualified  to  od. 
serve,  and  not  exempt  from  serving,  a^  trialji^rs  in  the 
flame  court,  to  appear  before  the  commissioners,  at  a  speci- 
fied time  and  place,  within  the  county,  to  make  inquiry,  as 
commanded  by  the  commission.    The  sheriff  must  notify 
the  jurors  accordingly ;  and  must  return  the  precept,  and 
the  names  of  the  persons  notified,  to  the  commissioners,  at 
the  time  and  place  specified  in  the  precept.     The  com- 
missioners, or  a  majority  of  them,  must  determine  a  chal- 
lenge  made  to  a  juror.    Upon  the  failure  to  attend,  of  a 
person  who  has  been  duly  notified,  his  attendance  may  be 
compelled ;  and  he  may  be  punished  by  the  court  for  a  con- 
tempt, as  where  a  juror,  duly  notified,  fails  to  attend  at  a 
circuit  court,  or  a  trial  term  of  the  court.     The  commis- 
sioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is 
excused  or  discharged ;   or  they  may  adjourn  the  proceed- 
ings, for  the  purpose  of  punishing  the  defaulting  juror,  or 
compelling  his  attendance.     But  it  is  not  necessary  to  cause 
any  talesman  to  attend,  if  at  least  twelve  of  the  persons, 
notified  by  the  sheriff,  appear  and  are  sworn. 


§  2881.  All  the  conmiissioners  must  attend  and  preside  Prooeeo 
at  the  hearing;  and  they,  or   a  majority  of  them,  have,  ttiehMu^' 
with  respect  to  the  proceedings  upon  the  hearing,  all  the  ^^' 

power  and  authority  of  a  judge  of  the  court,  holding  a  trial 
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term,  subject  to  the  directions  contained  m  the  commission. 
Either  of  the  commissioners  may  administer  the  usual  oath 
to  the  jurors.  At  least  twelve  jurors  must  concur  in  a  find- 
ing. If  twelve  do  not  concur,  the  jurors  must  report  their 
disagreement  to  the  commissioners,  who  must  thereupon 
discharge  them,  and  issue  a  new  precept  to  the  sheriff,  to 
procure  another  jury. 


S^^iSS-^'  §  ^^^^-  '^^^  inquisition  must  be  signed  by  the  jurors 
•nd  com-  concurring  therein,  and  by  the  commissioners,  or  a  majority 
of  them,  and  annexed  to  the  commission^  The  commission 
and  inquisition  must  be  returned  by  the  commissioners,  and 
filed  with  the  clerk. 


mission. 


Expenbes  §  2333.  The  commissioners  are  entitled  to  such  compen- 
mission,  satiou  for  their  services,  as  the  court  directs.  The  jurors 
are  entitled  to  the  same  compensation,  as  jurors  upon  the 
trial  of  an  issue  in  an  action  in  the  same  court.  The  peti- 
tioner must  pay  the  compensation  of  the  commissioners, 
sheriff,  and  jurors. 

Prooaad-  §  2334  Where  an  order  is  made,  directing  the  trial,  by  a 
trfii  by^"  j^i^)  at  a  trial  term  or  at  a  circuit  court,  of  the  questions 
K""  of  fact,  arising  upon  the  competency  of  the  person,  with 
respect  to  whom  the  petition  prays  for  the  appointment  of 
a  committee,  the  order  must  state,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried ;  which  may  be  settled  as 
where  an  order  for  a  similar  trial  is  made  in  an  action. 
The  court  may,  in  that  or  in  a  subsequent  order,  direct  that 
notice  of  the  trial  be  given  to  such  persons,  and  in  such  a 
manner,  as  it  deems  proper.  The  trial  must  be  reviewed  in 
the  same  manner,  and  with  like  effect,  and,  except  as  other- 
wise directed  in  the  order,  the  proceedings  thereupon  are, 
in  all  respects,  the  same,  as  where  questions  of  fact  are 
tried,  pursuant  to  an  order  for  that  purpose.  The  court 
may  make  inquiry,  by  means  of  a  reference  or  otherwise, 
as  it  thinks  proper,  with  respect  to  any  matter,  not  involved 
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in  the  questions  tried  by  the  jury,  the  determination  of 
which  is  necessary  in  the  course  of  the  proceedings.  The 
expenses  of  the  trial,  and  of  such  an  inquiry,  must  be  paid 
by  the  petitioner. 

§  2335.  Where  the  petition  alleges,  that  the  person,  with  subject  oi 
respect  to  whom  it  prays  for  the  appointment  of  a  com-  cages  of 
mittee,  is  incompetent,  by  reason  of  lunacy,  the  inquiry 
with  respect  to  his  competency,  upon  the  execution  of  a 
commission,  or  the  trial  at  a  circuit  court  or  trial  term,  as 
prescribed  in  this  title,  must  be  confined  to  the  question, 
whether  he  is  so  incompetent,  at  the  time  of  the  inquiry ; 
and  testimony,  respecting  any  thing  said  or  done  by  him, 
or  his  demeanor  or  state  of  mind,  more  than  two  years 
before  the  hearing  or  trial,  shall  not  be  received  as  proof  of 
lunacy,  unless  the  court  otherwise  specially  directs,  in  the 
order  granting  the  commission,  or  directing  the  trial  by  jury. 

§2836.  Upon  the  return  of  the  commission,  with  the  Prooee* 
inquisition  taken  thereunder,  or  the  rendering  of  the  ver-  vordiotoi 

A  '        ^  o  return  <• 

diet  of  the  jury,  upon  the  questions  submitted  to  it  by  the  °{J^™™^ 
order  for  a  trial  by  a  jury,  the  court  must  either  direct  a 
new  trial  or  hearing,  or  make  such  a  final  order  upon  the 
petition,  as  justice  requires.  Where  a  final  order  is  made, 
dismissing  a  petition,  the  court  may,  in  its  discretion,  award 
in  the  order  a  fixed  sum,  as  costs,  not  exceeding  fifty  dollars 
and  disbursements,  to  be  paid  by  the  petitioner  to  the 
adverse  party.  Where  a  committee  of  the  property  is 
appointed,  the  court  must  direct  the  payment  by  him,  out 
of  the  funds  in  his  hands,  of  the  necessary  disbursements 
of  the  petitioner,  and  of  such  a  sum,  for  his  costs  and  coun- 
sel fees,  as  it  thinks  reasonable ;  and  it  may,  in  its  discre- 
tion, direct  the  conmdttee  to  pay  a  sum,  not  exceeding  fifty 
dollars  and  disbursements,  to  the  attorney  for  any  adverse 
party. 

§  2337.  The  provisions  of  article  first  of  title  seventh  of  f^^^^ 
chapter  eighteenth  of  this  act,  respecting  the  security  to  be  rf^^  ^ 
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commit-    given  by  the  guardian  of  the  person  or  of  the  property  of 
^^'  an  infant,  appointed  by  a  surrogate's  court,  apply  to  a  com- 

mittee of  the  person  or  of  the  property,  appointed  as  pre- 
scribed in  this  article.  A  committee  of  the  property  can- 
not enter  upon  the  execution  of  his  duties,  until  security 
is  given,  as  prescribed  by  the  court.  A  committee  of  the 
person  cannot  enter  upon  the  execution  of  his  duties,  until 
security  is  given,  if  required  by  the  court. 

^atiSS^Sf  §  2338.  A  committee  of  the  property  is  entitled  to  the 
te™™^*"  same  compensation  as  an  executor  or  administrator.  But  in 
a  special  case,  where  his  services  exceed  those  of  an  execu- 
tor or  administrator,  the  supreme  court  or  a  superior  cit^- 
court  may  allow  him  such  an  additional  compensation  foi- 
such  additional  services,  as  it  deems  just.  The  compensa- 
tion of  a  committee  of  the  person  must  be  fixed  by  the 
court,  and  paid  by  the  committee  of  the  property,  if  any 
out  of  the  funds  in  his  hands. 

tee°under  §  2339.  A  Committee,  either  of  the  person  or  of  the  prop- 
coutroi  of  ^rty,  is  subject  to  the  direction  and  control  of  the  court  by 
orow ^^"^  which  he  was  appointed,  with  respect  to  the  execution  of 
his  duties  ;  and  he  may  be  suspended,  removed,  or  allowed 
to  resign,  in  the  discretion  of  the  court.  A  vacancy  created 
by  death,  removal,  or  resignation,  may  be  filled  by  the  court. 
But  a  committee  of  the  property  cannot  alien,  mortage, 
or  otherwise  dispose  of,  real  property,  except  to  lease  it  for 
a  term  not  exceeding  five  years,  without  the  special  direction 
of  the  court,  obtained  upon  proceedings  taken  for  that  pur- 
pose, as  prescribed  in  title  seventh  of  this  chapter. 

Commit-  §  2340.  A  committee  of  the  property,  appointed  as  pre- 
property  scribcd  in  this  title,  may  maintain,  in  his  own  name,  adding 
raaTntain  his  official  title,  any  action  or  special  proceeding,  which  the 
etc.  "  '  person,  with  respect  to  whom  he  is  appointed,  might  have 
maintained,  if  the  appointment  had  not  been  made. 

Id.; to  §  2341.  The  provisions  of  article  second  of  title  seventh 

toryaad    of  chapter  eighteenth  of  this  act,  requiring  the   general 

guardian  of  an  infant's  property,  appointed  by  a  surrogate's 

court,  to  file,  in  the  month  of  January  of  each  year,  an 
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inventory,  account,  and  affidavit,  and  prescribing  the  form 
of  the  papers  so  to  be  filed,  apply  to  a  committee  of  the 
property,  appointed  as  prescribed  in  this  title.  For  the 
pnrpose  of  making  that  application,  the  committee  is 
deemed  a  general  guardian  of  the  property ;  the  person, 
with  respect  to  whom  he  is  appointed,  is  deemed  a  ward ; 
and  the  papers  must  be  filed  in  the  office  of  the  clerk  of  the 
courts  by  which  the  conmiittee  was  appointed ;  or,  if  he 
was  appointed  by  the  supreme  court,  in  the  derk's  office 
where  the  order  appointing  him  is  entered. 

§  2342.  In  the  month  of  February  of  each  year,  the  pre-  id. ;  mav 
siding  judge  of  the  court,  by  which  the  committee  of  the  peuod  t. 
property  was  appointed ;  or,  if  he  was  appointed  by  the  •ame  or 
supreme  court,  the  county  judge  of  the  county  where  the  additiaoii 
order  appointing  him  is  entered ;  must  examine^  or  cause  to  etc 
be  examined  under  his  direction,  all  accounts  and  invento- 
ries filed  by  committees  of  the  property,  sinee  the  first 
day  of  February  of  the  preceding  year.  If  it  appears, 
upon  the  examination,  that  a  committee,  appointed  as 
prescribed  in  this  title,  has  omitted  to  file  his  annual 
inventory  or  account,  or  the  affidavit  relating  thereto,  as 
prescribed  in  the  last  section ;  or  if  the  judge  is  of  opinion 
that  the  interest  of  the  person,  with  respect  to  whom 
the  committee  was  appointed,  requires  that  he  should 
render  a  more  full  or  satisfactory  inventory  or  account; 
the  judge  must  make  an  order,  requiring  the  conunittee 
to  supply  the  defidenpy,  and  also,  in  his  discretion,  per* 
sonally  to  pay  the  expense  of  serving  the  order  upon 
him.  An  order  so  made  may  be  entered  and  enforced, 
and  the  failure  to  obey  it  may  be  punished,  as  if  it  was 
made  by  the  court.  Where  the  committee  f aUs  to  comply 
with  the  order,  within  three  months  after  it  is  made ;  or, 
where  the  judge  has  reason  to  believe,  that  sufficient  cause 
exists  for  the  removal  of  the  committee,  the  judge  may, 
m  his  discretion,  appoint  a  fit  person  special  guardian  of 
the  incompetent  person,  with  respect  to  whom  the  com- 
mittee was  appointed,  for  the  purpose  of  fiOiing  a  petition 
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in  his  behalf,  for  the  removAl  of  the  committee,  and  prose* 
cuting  the  necessary  proceedings  for  that  purpose.  Tlie 
committee  may  be  compelled,  in  the  discretion  of  the  courts 
to  pay  personally  the  costs  of  the  proceedings  so  instituted. 

^^y«  §  2348.  Where  a  person,  with  respect  to  whom  a  com- 
Stored,  niittee  is  appointed,  as  prescribed  in  this  title,  becomes 
competent  to  manage  himself  or  his  aSairs,  the  court  mnst 
make  an  older,  discharging  the  committee  of  his  property, 
or  the  committee  of  his  person,  or  both,  as  the  case  requires ; 
and  requiring  the  former  committee  to  restore  to  him  the 
property,  remaining  in  the  committee's  hands.  Thereupon 
the  property  must  be  restored  accordingly. 

ii!  dta-       §  2344.  Where  a  person,  of  whose  property  a  committee 
mMje of  has  been  appointed,  as  prescribed  in  this  title,  dies  during 
his  incompetency,  the  power  of  the  committee  ceases ;  and 
the  property  of  the  decedent  must  be  administered  and  dis- 
posed o^  as  if  a  committee  had  not  been  appointed. 


TITLE  VIL 

Proceedings  for  tTie  disposition  of  the  real  property  of  an 
infant^  lunaiic^  idiot^  or  hcbbitual  drunkard. 

Ssc.  2949.  Aotto  to  compe]  conFey^ot. 

2846.  Who  mAj  maintain  action. 

2847.  Judgment :  effect  thereof. 

2848.  Application  to  di^poM  of  real  propertj ;  in  what  oases. 

2849.  Id. ;  hy  whom. 

2850.  Contents  of  petition. 

2851.  Bond  of  committee  of  lunatic,  etc. 

2852.  Id. ;  of  guardian  of  infant. 
2868.  Bond ;  how  prosecuted. 

2854.  Reference  to  inquire  into  the  application. 

2855.  Final  order. 

2856.  Report  of  sale,  etc. 

2857.  Certain  sales,  etc.,  prohibited. 
2868.  Bflfect  of  conveTanoe,  ete. 

2859.  Proceeds  of  sale  deemed  real  property. 

;?00 
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7. 

8bc.  88M.  Infiuit  d6«m6da  w«zd  ol  court. 

2861.  Dieposition  of  proceeds ;  aooounting. 
8802.  Pardonlar  efltates ;  when  Inelnded  in  sale. 
SMS.  Id.;  when  belonging  to  infant*  eto. 
2864.  Debts  of  infant,  etc.,  to  be  paid  equallj. 

§  2345.  In  either  of  the  following  caseSy  an  action  may  ^^SS^ 
be  maintained  against  an  infant,  or  a  person  incompetent  to  JSoT^" 
manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  procure  a  judgment,  directing  a  conveyance 
of  real  property,  or  of  an  interest  in  real  property : 

1.  Where  the  infant  or  incompetent  person  is  seized  or 
possessed  of  the  real  property,  or  interest  in  real  property, 
by  way  of  mortgage,  or  only  in  trust  for  another, 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of 
the  real  property,  or  interest  in  real  property,  has  been 
made ;  but  a  conveyance  thereof  cannot  be  made,  by  reason 
of  tke  infancy  or  incompetency  of  the  person  in  whom  the 
title  is  vested. 


§  2346.  An  action  may  be  maintained,  in  a  case  specified  JJ^^flf 
in  the  last  section,  by  a  person  entitled  to  the  conveyance ;  •<>»'«»• 
and  also,  in  a  case  specified  in  subdivision  second  of  that 
section,  by  the  executor  or  administrator  of  the  person  who 
made  the  contract,  or  of  a  person  who  died  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  property,  or 
by  an  heir  or  devisee  of  either  of  those  persons,  to  whom 
the  real  property  has  descended,  or  was  devised. 

§  2347.  A  judgment,  directing  such  a  conveyance,  shall  J«df 
not  be  rendered,  unless  the  court,  after  hearing  the  parties,  «*2Sl 
is  satisfied  that  the  conveyance  ought  to  be  mada  Upon 
rendering  final  judgment  to  that  effect,  the  court  has  power 
to  direct  the  guardian  of  the  infant's  property,  or  the  com- 
mittee of  the  property  of  the  lunatic  or  other  incompetent 
person,  or  a  special  guardian  appointed  in  the  action,  to 
execute  any  conveyance,  or  to  do  any  other  act,  which  is 
necessary,  in  order  to  carry  the  judgment  into  effect 
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Appuoa-  §  2348.  In  either  of  the  following  cases,  real  property, 
duroose  of  OF  a  term,  estate,  or  other  interest  in  real  property,  belong- 
«rt7;  to  ing  to  an  infant,  or  to  a  person  incompetent  to  manage  his 
ewe^  aflEairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunken- 
ness,  may  be  sold,  conveyed,  mortgaged,  or  leased,  as  pre^ 
scribed  in  the  following  sections  of  this  title : 

1.  Where  the  personal  property,  and  the  income  of  the 
real  property,  of  the  infant  or  incompetent  person,  are, 
together,  insufficient  for  the  payment  of  his  debts,  or  for 
the  maintenance  and  necessary  education  of  himself  and 
his&mUy. 

2.  Where  the  interests  of  the  infant  or  incompetent  per- 
son require,  or  will  be  substantially  promoted  by,  such  dis- 
position, on  account  of  the  real  property,  or  term,  estate,  or 
other  interest  in  real  property,  being  exposed  to  waste  or 
dilapidation ;  or  being  wholly  unproductive ;  or  for  other 
peculiar  reasons^  or  on  account  of  other  peculiar  circum- 
8tance& 

3.  Where  an  action  might  be  maintained,  against  the 
infant  or  incompetent  person,  to  procure  a  judgment,  direct* 
ing  a  conveyance  of  the  real  property,  or  interest  in  real 
property,  as  prescribed  in  sections  2846  and  2846  of  this 
act.  V 

u^^  §  2849.  An  application,  in  either  of  the  cases  prescribed 
in^e  last  section,  must  be  made  by  the  petition  of  the 
general  guardian,  or  the  guardian  of  the  property  of  the 
infant ;  or  by  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person ;  or  by  any  relative,  or  other 
person,  in  behalf  of  either.  Where  the  application  is 
in  behalf  of  an  infant  of  the  age  of  fourteen  years  or 
upwards,  the  infant  must  join  therein.  Where  the  appli- 
cation is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in 
which  the  property,  or  a  pari  thereof  is  situated. 

oontfliitt       §  2860.  The  petition  must  be  verified,  in  like  manner  as 

a  verified  pleading  in  an  action  in  the  supreme  court    It 
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must  set  forth  tbe  grounds  of  ihe  appI)oati<Hi;:aiiil9  in  a 
case  specified  in  subdivision  first  or  second  of  the  last  sec^ 
tion  but  one,  it  must  also  state  the  particulars  and  value  of 
the  real  and  personal  property^  and  the  amount  of  the 
income,  of  the  infant  or  incompetent  person ;  the  disposi- 
tion which  has  been  made  of  his  personal  property ;  and 
an  account  of  the  debts  or  demands,  if  any,  existing  against 
his  estate. 


§  2351.  An  application  to  sell,  mortgage,  or  lease  real  Bondai 
property,  or  an  interest  in  real  property,  of  a  lunatic,  idiot,  tee  of 
or  habitual  drunkard,  cannot  be  granted,  unless  a  commit-  eto^ 
tee  of  his  property  has  been  appointed.  Upon  such  an 
application,  if  it  is  made  by  the  committee,  the  court  must 
make  an  order,  directing  him  to  file  with  the  clerk  a  bond, 
in  such  a  form,  in  such  an  amount,  and  with  such  sureties,  as 
it  directs,  conditioned  for  the  faithful  discharge  of  his  trust ; 
for  the  paying  over  and  investing  of,  and  accounting  for,  aU 
money  received  by  him  in  the  special  proceeding,  accord- 
ing to  the  direction  of  any  court  having  authority  to  give 
directions  in  the  premises ;  and  for  the  observance  of  the  direc- 
tions of  the  court,  in  relation  to  the  trust  If  the  application 
is  made  by  any  other  person,  an  order  must  be  made  there- 
upon, requiring  the  committee  to  show  cause  why  he  should 
not  file  such  a  bond.  If,  after  hearing  the  committee,  the 
court  is  of  opinion,  that  there  is  probable  cause  for  granting 
the  application,  it  may  make  an  order,  requiring  the  com- 
mittee to  file  such  a  bond ;  or,  if  the  committee  so  elects,  or 
fails  to  file  the  bond  as  directed  in  the  order,  it  may  appoint 
a  suitable  person  to  be  the  special  guardian  of  the  incom- 
petent person,  with  respect  to  the  proceedings ;  who  must 
thereupon  file  such  a  bond. 


§  2352.  Upon  an  application  to  sell,  mortgage,  or  lease 
real  property,  or  an  interest  in  real  property,  of  an  infant^ 
the  court  must  appoint  a  suitable  person  to  be  the  special 
guardian  of  the  infant,  with  respect  to  the  proceedings; 
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wlio  miiBt  thereupon  file  with  the  clerk  a  bond,  an  prescribed 
in  the  last  section 


bS^prom-      §  2353.  Upon  a  breach  of  the  condition  of  a  bond,  given 
•«»*^-     as  prescribed  in  either  of  the  last  two  sections,  the  court 

must  direct  it  to  be  prosecuted  for  the  benefit  of  the  person 

injured. 

SrS*^^  §  2354.  Upon  the  presentation  of  the  petition,  and  the 
Into  fcke  filing  of  the  bond,  the  court  must  make  an  order,  appoint- 
tion.  ing  a  suitable  person  a  referee,  to  inquire  into  the  merits 
of  the  application.  The  referee  must  examine  into  the 
truth  of  the  allegations  of  the  petition ;  hear  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property, 
or  otherwise  interested  in  the  application ;  and  report  his 
opinion  thereuj)on,  together  with  the  testimony,  with  all 
convenient  speed. 

JJjgj*  §  2355.  Upon  the  filing  of  the  referee's  report,  and  after 

examining  into  the  matter,  the  court  must  make  a  final 
order  upon  the  application.  In  a  proper  case,  a  final  order, 
confirming  the  referee's  report,  must  direct  that  the  real 
property,  or  term,  estate,  or  other  intejfest  in  real  property, 
or  a  part  thereof,  as  is  necessary,  or  as  justice  requires, 
be  mortgaged,  let  for  a  term  of  years,  sold,  or  conveyed,  by 
the  special  guardian,  appointed  as  prescribed  in  this  title, 
or  by  the  committee  of  the  property  of  the  lunatic  or  other 
incompetent  person.  The  final  order  may  also  contain  such 
directions,  respecting  the  time,  manner,  and  conditions  of 
a  sale  or  conveyance  directed  thereby,  as  the  court  thinks 
proper  to  insert  therein. 

B«port  of  §  2356.  Before  a  sale,  mortgage,  or  lease  can  be*  made, 
pursuant  to  the  final  order,  the  special  guardian,  or  the 
committee,  must  enter  into  an  agreement  therefor,  subject 
to  the  approval  of  the  court ;  and  must  report  the  agree- 
ment to  the  Court,  under  oatL    Upon  the  confirmation 
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thereof,  by  the  order  of  the  conrfcy  he  must  execute,  as 
directed  by  the  court,  a  deed,  mortgage,  or  lease.  Where 
the  final  order  directs  the  execution  of  a  conveyance  in  the 
first  instance,  for  the  purpose  of  fulfilling  a  contract,  or 
because  the  property  is  held  by  way  of  mortgage,  or  in 
trust  only,  the  guardian  or  committee,  executing  the  convey- 
ance, must  report  the  conveyance  to  the  court,  under  oath. 


§  2367.  Real  property,  or  an  interest  in  real  property, 
shall  not  be  sold,  leased,  or  mortgaged,  as  prescribed  in  p^^ibtS^ 
this  title,  contrary  to  the  provisions  of  a  will,  by  which  it 
was  devised,  or  of  a  conveyance  or  other  instrument,  by 
which  it  was  transferred,  to  the  infant  or  incompetent 
person. 

§  2358.  A  deed,  mortgage,  or  lease,  made,  in  good  faith,  Etibotar 
as  prescribed  in  this  title^  either  upon  an  application  in  aooITAto 
behalf  of  an  infant  or  an  incompetent  person,  or  pursuant 
to  the  directions  contained  in  a  judgment  rendered  against 
him,  has  the  same  validity  and  effect,  as  if  it  was  executed 
by  the  person,  in  whose  behalf  it  was  executed,  and  as  if 
the  infant  was  of  full  age,  or  the  lunatic,  idiot,  or  habitual 
drunkard  was  of  sound  mind,  and  competent  to  manage  his 
affairs. 

§  2359.  A  sale  of  real  property,  or  of  an  interest  in  *?*2JJ* 
real  property,  of  an  infant  or  incompetent  person,  made  fSJi"^ 
as  prescribed  in  this  title,  does  not  give  to  the  infant  •"^^ 
or  incompetent  person,  any  other  or  greater  interest  in 
the  proceeds  of  the  sale,  than  he  had  in  the  property  or 
interest  sold.    Those  proceeds  are  deemed  property  of  the 
fiame  nature,  as  the  estate  or  interest  sold,  until  the  infant 
arrives  at  full  age,  or  the  incompetency  is  removed. 

§  2860.  From  the  time  of  the  filing  of  a  petition,  by  or  infant 

in  behalf  of  an  infant,  praying  for  an  order  directing  a  con-  wwd  <rf 

veyance,  or  a  sale,  mortgage,  or  lease  of  his  real  property, 
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or  of  an  interest  in  real  property,  the  infant  is  considered 
a  ward  of  the  court,  with  respect  to  that  real  property  or 
interest,  and  the  income  and  proceeds  thereol 


DUpoBi-  §  2361.  The  court  must,  by  order,  direct  the  disposition 
proceeds;  of  the  procceds  of  such  a  sale,  mortgage,  or  lease.  It  must 
injf.  direct  the  investment  of  any  portion  thereof,  belonging  to 
the  infant  or  incompetent  person,  which  is  not  needed  for 
the  payment  of  debts,  or  the  safe  keeping,  or  the  immedi- 
ate maintenance  and  education,  of  himself  or  his  family.  It 
must  require  a  report,  under  oath,  of  the  disposition  and 
investment  thereof,  to  be  made  as  soon  as  practicable,  and 
must  compel  periodical  accounts  to  be  rendered  thereafter, 
by  each  person,  who  is  intrusted  with  the  proceeds,  or  any 
part  thereol 


gMjJ^-  §  2362.  Where  the  real  property,  or  the  estate,  term,  or 
when  In-  ^*^®^  interest  in  real  property,  directed  to  be  sold,  is  sub- 
SSe  ®^  ^  J®^*'  absolutely  or  contingently,  to  a  right  of  dower,  or  an 
estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the 
whole  or  any  part  thereof,  the  person,  having  the  prior  right 
or  estate,  may  manifest  in  writing  his  consent,  either  to  re- 
ceive, from  the  proceeds  of  the  sale,  a  gross  sum,  to  be  fixed 
according  to  the  principles  of  law  applicable  .to  annuities,  in 
satisfaction  of  his  right  or  estate ;  or  to  have  a  proportion- 
ate share  of  the  proceeds  of  the  sale  invested,  and  the  inter- 
est thereof  paid  to  him,  from  the  time  of  the  investment, 
or  of  the  commencement  of  his  right  or  estate,  as  justice 
requires,  until  the  determination  of  his  right  or  estate.  Upon 
filing  the  consent  with  the  clerk,  the  final  order  may,  in  the 
discretion  of  the  court,  direct  a  sale  of  the  entire  property, 
to  which  the  right  or  estate  attaches.  In  such  a  case,  the 
court  must,  after  the  sale,  ascertain  the  value  of  the  right 
or  interest  of  the  person  so  consenting ;  and  the  final  order 
must  either  direct  the  payment,  from  the  proceeds  of  the 
sale,  of  the  gross  sum  so  ascertained  as  the  value^  or  the  in- 
vestment of  a  just  proportion  of  the  proceeds^  and  the 
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payment  to  him  of  the  interest  thereol  But  such  a 
gross  sum  shall  not  be  paid,  nor  shaU  such  an  investment 
be  made,  until  an  effectual  release  of  the  right  or  estate  of 
the  person  so  consenting,  executed  to  the  satisfaction  of 
the  court,  and  duly  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  has 
been  filed  with  the  clerk. 


S  2363.  Where  the  interest  of  the  infant,  or  of  the  lunatic  id.; 

^  when  b^ 

or  other  incompetent  person,  consists  of  a  right  of  dower,  lon^ 
or  an  estate  for  life,  or  for  years,  the  final  order  may  author-  •^»- 
ize  the  special  guardian  or  committee  to  join,  with  the  per^ 
son  or  persons  holding  the  reversionary  estate,  in  a  convey- 
ance of  the  property  to  which*  the  interest  attaches,  so  as 
to  release  the  right  of  dower,  or  fully  convey  the  particular 
estate,  on  receiving,  from  the  proceeds  of  the  sale,  a  gross 
sum,  in  satisfaction  of  that  interest,  or  a  proportionate  part 
of  the  proceeds,  to  be  invested  until  the  determination  of 
the  particular  estate ;  and,  in  either  case,  to  be  ascertained 
as  prescribed  in  the  last  section.  Where  a  proportion  of 
the  proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  invest- 
ment thereof,  until  the  determination  of  the  particular 
estate;  and  then  for  the  payment  thereof  to  the  person 
entitled  thereto. 


§  2364.  In  the  application  of  money,  arising  from  a  sale,  i>oi>t«  oc 
^rtgage,  or  lease,  made  for  the  purpose  of  paying  debts,  etc.,  to  in 
as  prescribed  in  this  title,  the  special  guardian  of  the  infant,  equally. 


or  the  committee  of  the  property  of  the  incompetent  per- 
son, must  pay  all  debts,  in  equal  proportion,  without  giving 
a  preference  to  a  debt  founded  upon  a  specialty,  or  upon 
which  judgment  has  been  taken. 
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TITLE  Vm, 

ArMtrations. 


teo.  2865. 
2866. 
2867. 
2868. 
2869. 
2870. 
2871. 
2872. 
3878. 
2874. 
2875. 
2876. 
2877. 
2878. 
2879. 
2880. 
2381. 
2882. 
2888. 
2884. 
2885. 
2886. 


When  sabmisflion  to  arbitration  cannot  be  mada. 

What  controverBies  maj  be  sabmitted,  and  bow. 

Appointment  of  additional  arbitrator,  or  umpire. 

Time  for  hearing ;  adjournment,  etc 

Arbitrators  to  be  sworn. 

Attendance  of  witnesses,  etc 

All  the  arbitrators  to  meet ;  when  majority  may  award. 

Award ;  to  be  authenticated,  etc 

Motion  to  confirm  award.  ^ 

Id. ;  to  vacate  award. 

Id. ;  to  modify  or  correct  award. 

Motions ;  when  to  be  made.- 

Gosts  on  vacating  award. 

Judgment  on  award ;  when  and  how  entered.     Oosts. 

Judgment-roll. 

Eflbct  of  judgment ;  how  enforced. 

Appeal. 

Effect  of  party's  death,  lunacy,  etc. ;  proceedings  therenpoi 

Revocation  of  submission. 

Liability  of  party  who  revokes . 

Limitation  of  recovery  against  him. 

Application  of  this  title. 


When  8  2365.  A  submission  of  a  controversy  to  arbitration 

•nbmiB-  *^  ,  .... 

tion  to      cannot  be  made,  either  as  prescribed  in  tlis  title  or  other- 
tion  can-  wise,  in  either  of.  the  following  cases : 

not  be  '  P 

made.  1.  Where  one  of  the  parties  to  the  controversy  is  an 

infant,  or  a  person  incompetent  to  manage  his  affairs,  by 
reason  of  lunacy,  idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an 
estate  in  real  property,  in  fee  or  for  life. 

But  where  a  pei*son,  capable  of  entering  into  a  submis 
sion,  has  knowingly  entered  into  the  same  with  a  person 
incapable  of  so  doing,  as  prescribed  in  subdivision  first  of 
this  section,  the  objection,  on  the  ground  of  incapacity,  can 
be  taken  only  in  behalf  of  the  person  so  incapacitated. 
And  the  second  subdivision  of  this  section  does  not  pre- 
vent the  submission  of  a  claim  to  an  estate  for  yeai's,  oi 

other  interest  for  a  term  of  years,  or  for  one  year  or  lesa 
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in  real  property ;  or  of  a  controversy  respecting  the  parti- 
tion of  real  property  between  joint  tenants  or  tenants  in 
common  ;  or  of  a  controversy  respecting  the  boundaries  of 
lands,  or  the  admeasurement  of  dower. 

8  2366.  Except  as  otherwise  prescribed  in  the  last  sec-  what 

,  "  *  ^  oontro- 

tion,  two  or  more  persons  may,  by  an  instrument  m  wnt-  vewie* 
ing,  duly  acknowledged  or  proved,  and  certified,  in  like  !^^^ 
manner  as  a  deed  to  be  recorded,  submit,  to  the  arbitration  *»*>^- 
of  one  or  more  arbitrators,  any  controversy,  existing  between 
them  at  the  time  of  the  submission,  which  might  be  the 
subject  of  an  action.     They  may,  in  the  submission,  agree 
that  a  judgment  of   a  court  of   record,   specified  in   the 
instrument,   shall    be   rendered   upon    the    award,   made 
pursuant  to  the  submission.     If  the  supreme  court  is  thus 
specified,   the  submission  may  also    specify  the  county 
in  which  the  judgment  shaU  be  entered.    If  it  does  not, 
the  judgment  may  be  entered  in  any  county. 

§  2367.  Where  a  aubini.^sion  is  made  as   prescribed  in  Appoint 
this  title,  an  additional   arbitrator  or  an  umpire  cannot  be  addition 
selected  .or  appointed,  unless  the  submission  exj)ressly  so  trator  or 
provides.     Where  a  su})imssion,  made  either  as  prescribed  in 
this  title  or  otherwise,  provides  that  two  or  more  arbitrators, 
therein  designated,  may  select  or  appoint  a  person  as  an  addi- 
tional arbitrator  or  as  an  umpire,  the  selection  or  appoint- 
ment must  be  in  writing.     An  additional  arbitrator  or  um- 
pire must  sit  with  the  original  arbitrators,  upon  the  hear- 
ing.    If  testimony  has  been  taken  before  his  selection  or 
appointment,  the  matter  must  be  reheard,  unless  a  rehear- 
ing is  waived  in  the   submission,  or  by  the  subsequent 
wi'itteu  consent  of  the  parties,  or  their  attorneys. 

8  2368.  Subiect  to  the  terms  of  the  submission,  if  any  Timefoi 

o  ti  1  J    hearing: 

are  specified  therein,  the  arbitrators,  selected  as  prescribed  J^jj?^^ 
in  this  title,  must  appoint  a  time  and  place  for  the  hearing 
of  the  matters  submitted  to  them ;  and  must  cause  notice 
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majority  of  them,  may  adjourn  the  hearing,  from  time 
to  time,  upon  the  application  of  either  party,  for  goocl 
cause  shown,  or  upon  their  own  motion;  but  not  beyond 
the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent 
of  the  parties  to  the  submission,  or  their  attorneys. 

Arbitrat-  §2369.  Before  hearing  any  testimony,  arbitrators  Selected 
sworn,  either  as  prescribed  in  this  title  or  otherwise  must  be  swoni, 
by  an  officer  designated  in  section  842  of  this  act,  faith- 
fully and  fairly  to  hear  and  examine  the  matters  in  contro- 
versy, and  to  make  a  just  award,  according  to  the  best  of 
their  understanding ;  unless  the  oath  is  waived,  by  the  writ- 
ten  consent  of  the  parties  to  the  submission,  or  their  attorneys. 


Attend-  §  2370.  The  arbitrators,  selected  either  as  prescribed  in 
Xe^iL..  thiB  title,  or  otherwiBe,  or  a  majority  of  them,  may  require 
any  person  to  attend  before  them  as  a  witness ;  and  they 
have,  and  each  of  them  has,  the  same  powers,  with  respect  to 
all  the  proceedings  before  them,  which  are  conferred,  by 
the  provisions  of  title  second  of  chapter  ninth  of  this  act, 
upon  a  board,  or  a  member  of  a  board,  authorized  by  law  to 
hear  testimony. 

All  the         §  2371.  All  the  arbitratoi*s,  selected  as  prescribed  in  this 

cirs  to       title,  must  meet  together,  and  hear  all  the  allegations  and 

when'       proofs  of  the  parties ;  but  an  award  by  a  majority  of  them 

may        is  valid,  imless  the  concurrence  of  all  is  expressly  required  in 

Feeu.        the  submission.     Unless  it  is  otherwise  expressly  provided 

in  the  submission,  the  award  may  require  the  payment,  by 

either  party,  of  the  arbitrators'  fees,  not  exceeding  the  fees 

allowed  to  a  like  number  of  referees  in  the  supreme  court ; 

and  also  their  expenses. 

Award;        §  2372.  To  entitle  the  award  to  be  enforced,  as  pre- 
the*nt*""   scribed  in  this  title,  it  must  be  in  writing;  and,  within 

Oftt6d|  eto>  QOO 
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the  time  limited  in  the  submission,  if  any,  subscribed  by 
the  arbitrators  making  it;  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded ;  and 
either  filed  in  the  office  of  the  clerk  of  the  court,  in  which, 
by  the  submission,  judgment  is  authorized  to  be  entered 
apon  the  award,  or  delivered  to  one  of  the  parties,  or  his 
attorney. 


§  2373.  At  any  tmie  within  one  year  after  the  award  is  JJ^^** 
made,  as  prescribed  in  the  last  section,  any  party  to  the  »^"^»*- 
gubmission  may  apply  to  the  court,  specified  in  the  sub- 
mission, for  an  order  confirming  the  award  ;  and  thereupon 
the  court  must  grant  such  an  order,  unless  the  award  is 
vacated,  modified,  or  corrected,  as  prescribed  in  the  next 
two  sections.  Notice  of  the  motion  must  be  served,  upon 
the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon 
an  attorney  in  an  action  in  the  same  court.  In  the  suprem^ 
court,  the  motion  must  be  made  within  the  judicial  district, 
embracing  the  county  where  the  judgment  is  to  be  entered. 


§  2874.     In  either  of  the  following  cases,  the  court,  speci-  id. ;  to 
fied  in  the  subnussion,  must  make  an  order  vacating  the  awaid. 
award,  upon  the  application  of   either  party  to  this  sub- 
mission : 

1.  Where  the  award  was  procured  by  corruption,  fraud, 
or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in 
the  arbitrators,  or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in 
refusing  to  postpone  the  hearing,  upon  sufficient  cause 
shown,  or  in  refusing  to  hear  evidence,  pertinent  and  mate- 
rial to  the  controversy;  or  of  any  other  misbehavior,  by 
which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so 

imperfectly  executed  them,  that  a  mutual,  final,  and  definite 

award,  upon  the  subject  matter  submitted,  was  not  mada 
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where  an  award  is  vacated,  and  the  time,  within  which 
the  submission  requires  the  award  to  be  made,  has  not 
expired,  the  court  may,  in  its  discretion,  direct  a  rehearing 
by  the  arbitrators. 


moiity  or      §  2375.  In  either  of  the  following  cases,  the  court,  speci- 
award*     fied  in  the  submission,  must  make  an  order  modifying  or 

correcting  the  award,  upon  the  application  of  either  party 

to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures, 
or  an  evident  mistake  in  the  description  of  any  person, 
thing,  or  property,  referred  to  in  the  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  mat- 
ter not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form, 
not  affecting  the  merits  of  the  controversy,  and,  if  it  had 
^een  a  referee's  report,  the  defect  could  have  been  amended 
or  disregarded  by  the  court 

The  order  may  modify  and  correct  the  award,  so  as  to 
effect  the  intent  thereof,  and  promote  justice  between  the 
pai'ties, 

when  to'  §  -376.  Notice  of  a  motion  to  vacate,  modify,  or  correct 
be  made.  ^^  award,  must  be  served  upon  the  adverse  party  to  the 
submission,  or  his  attorney,  within  three  months  after  the 
award  is  filed  or  delivered,  as  prescribed  by  law  for  service 
of  notice  of  a  motion  upon  an  attorney  in  an  action.  For 
the  purposes  of  the  motion,  any  judge,  who  might  make  an 
order  to  stay  the  proceedings,  in  an  action  brought  in  the 
same  couil,  may  make  an  order,  to  be  served  with  the 
notice  of  motion,  staying  the  proceedings  of  the  adverse 
party  to  enforce  the  award. 

Oottoon        S  2877.  Where  the  court  vacates  an  award,  costs,  not 

Awird.     exceeding  twenty-five  dollars  and  disbursements,  may  be 

awarded  to  the  prevailing  party ;  and  the  payment  thereof 
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may  be  enforced,  in  like  manner  as  the  payment  of  costs  *™^  *" 
apon  a  motion  in  an  action. 

§  2378.  Upon  the  granting  of  an  order,  confirming,  modi-  Jji^on 
fying,  or  correcting  an  award,  judgment   may  be  entered  JJ^^nd 
in  conformity  therewith,  as  upon  a  referee's  report  in  an  ^iS^"" 
action,   except   as   is  otherwise  prescribed  in  this  title.  ^^^^'^ 
Costs  of  the  application,  and  of  the  proceedings  subse- 
quent thereto,  not  exceeding  twenty-five  dollars  and  dis- 
bursements, may  be  awarded  by  the  court,  in  its  discretion. 
If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment. 


§  2379.  Immediately  after  entering  judgment,  the  clerk  ^^<^ 
must  attach  together  and  file  the  following  papers,  which  x^"* 
constitute  the  judgment-roll : 

1.  The  submission ;  the  selection  or  appointment,  if  any, 
of  an  additional  arbitrator,  or  umpire ;  and  each  written 
extension  of  the  time,  if  any,  within  which  to  make  the 
award. 

2.  The  award. 

3.  Each  notice,  affidavit,  or  other  paper,  uded  upon  an 
application  to  confii'm,  modify,  or  correct  the  award,  and  a 
copy  of  each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment. 

The  judgment  may  be  docketed,  as  if  it  was  rendered  in 
an  action. 

$  2380.  The  judgment  so  entered  has  the  same  force  and  sffeet  of 
effect,  in  all  respects,  as,  and  is  subject  to  all  the  provisions  meat; 
of  law  relating  to,  a  judgment  in  an  action ;   and  it  may  be  toZ^ 
enforced,  as  if  it  had  been  rendered  in  an  action  in  the 
court  in  which  it  is  entered. 


§  2381.  An  appeal  may  be  taken  from  an  order  vacating 

an  award,  or  from  a  judgment  entered  upon  an  award,  as 
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from  an  order  or  judgment  in  an  action.  The  proceedings 
upon  such  an  appeal,  including  the  judgment  thereupon^ 
and  the  enforcement  of  the  judgment,  are  governed,  by 
the  provisions  of  chapter  twelfth  of  this  act,  as  far  as 
they  are  applicable. 


fiffeotof 


§  2882.  The  death  of  a  party  to  a  submission,  made  either 
fSioy,     ^  prescribed  in  this  title  or  otherwise,  or  the  appointment  of 
SS2d'iiS?"  *  coiiimittee  of  the  person  or  property  of  such  a  partjr,  as 
^ereup-   prescribed  in  title  sixth  of  this  chapter,  operates  as  a  revo- 
cation of  the  submission,  if  it  occurs  before  the  award  is 
filed  or  delivered;  but  not  afterwards.    Where  a  party  dies 
afterwards,  if  the  submission  contains  a  stipulation,  authoiv 
izing  the  entry  of  a  judgment  upon  the  award,  the  award 
may  be  confirmed,  vacated,  modified,  or  corrected,  upon  the 
application  of,  or  upon  notice  to,  his  executor  or  adminis- 
trator, or  a  temporary  administrator  of  his  estate;    or, 
where  it  relates  to  real  property,  his  heir  or  devisee,  who 
has  succeeded  to  his  interest  in  l^e  real  property.    Wh^ere 
a  committee  of  the  property,  or  of  the  person,  of  a  party,  is 
appointed,  after  the  award  is  filed  or  delivered,  the  award 
may  be  confirmed,  vacated,  modified,  or  corrected,  upon  the 
application  of,  or  notice  to,  a  committee  of  Ae  property ; 
but  not  otherwise.    In  a  case  specified  in  this  section,  a 
judge  of  the  court  may  make  an  order,  extending  the  time 
within  which  notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect the  award,  must  be  served.     Upon   confirming  an 
award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original 
party ;  and  the  proceedings  thereupon  are  the  same,  as 
where  a  party  dies  after  a  verdict 


Bevooa- 

tiou  of 

BobmiB-' 

sion. 


§  2383.  A  submission  to  arbitration,  made  either  as  pre- 
scribed in  this  title  or  otherwise,  cannot  be  revoked  by  either 
party,  after  the  allegations  and  proofs  of  the  parties  have 
been  closed,  and  the  matter  finally  submitted  to  the  arbitra- 
tors for  their  decision.  A  revocation,  when  allowed,  must  be 
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made  by  an  instrument  in  writing,  signed  by  the  revoking 
party,  or  Ms  authorized  agent,  and  delivered  to  the  arbi- 
trators, or  one  of  them ;  and  it  is  not  necessary,  in  any  case, 
that  the  instrument  of  revocation  should  be  under  seal 
Any  party  to  a  submission  may  thus  revoke  it ;  whether 
he  is  a  sole  party  to  the  controversy,  or  one  of  two  or  more 
parties  on  the  same  side. 


§  2384.  Where  a  party  expressly  revokes  a  submission,  Liability 
made  either  as  prescribed  in  this  title  or  otherwise,  any  who  re- 
other  party  to  the  submission  may  maintain  an  action 
against  him,  and  also  against  his  sureties,  if  any,  upon  the 
submission,  or  any  instrument  collateral  thereto^  in  which 
action  the  plaintiff  may  recover  all  the  costs  and  other 
expenses,  and  all  the  damages,  which  he  has  incucred  in 
preparing  for  the  arbitration,  and  in  conducting  the  pro- 
ceedings to  the  time  of  the  revocation.  Either  of  the 
arbitrators  may  recover,  in  an  action  againsi  the  revoking 
party,  his  reasonable  fees  and  expenses. 

§  2385.  A  sum,  penalty,  forfeiture,  or  damages,. shall  not  Lmui*. 
be  recovered  for  a  revocation  of  a  submission  to  arbitration,  ^t^ 
ni.de  either  as  prescribed  in  thi.  title  or  otherwise,  except  SET 
as  prescribed  in  the  last  section ;  notwil^standing  any  stip- 
nlated^  damages,  penalty,  oir  forfeiture,  expressed  in  the  sub- 
mission, or  in  any  instrament  collateral  thereto. 

§  2386.  This  title  does  not  affect  any  right  of  action  in  Appbott^ 
aflbrmance,  disaffirmance,  or  for  the  modification  of.  a  sub-  um  ttu^ 
mission,  made  either  as  prescribed  in  this  title  or  otherwise, 
or  upon  an  instrument  collateral  thereto,  or  upon  an, award 
made  or  purporting  to  be  made  in  pursuance  thereof.  And, 
except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  affect  a  submission,  made  otherwise  than  as  pre- 
scribed therein,  or  any  proceedings  taken  pursuant  to  such 
a  submission,  or  any  instrument  collateral  thereto. 
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TITLE  IX.  / 

Proceedings  to  foreclose  a  mortgage  hy  admertisefnef^ 

Sbo.  2887.  Wlien  mortgage  may  be  f oieoloeed. 
9888.  Notice  of  sale;  how  given. 
S889.  Id.;  how  serred. 

2890.  Duty  of  county  clerk. 

2891.  Contents  of  notice  of  sale. 

2892.  Sale;  how  postponed. 
2898.  Id.;  how  conducted. 

2894.  Mortgagee,  etc.,  may  purchase. 
2896.  Effect  of  sale. 

2896.  Affidavit  of  sale,  and  of  posting;  serving,  eto.»  notieea. 

2897.  When  one  affidavit  suffices ;  printed  notice  to  be  annnrart. 

2898.  Affidavits  may  be  filed  and  recorded. 

2899.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  CkMts  allowed. 

2402.  Expenses  allowed. 

2408.  Taxation  thereof. 

2404.  Surplus  money  to  be  paid  into  supreme  court. 
2406.  Claimant  of  surplus  money  to  file  petition. 

2406.  Application  for  surplus  money. 

2407.  Order  for  distribution. 

2406.  Limitation  of  last  four  sections. 

2409.  Application  of  this  title  to  mortgages  to  the  State. 

§  2387.  A  mortgage  upon  real  property,  situated  within 
the  State,  containing  therein  a  power  to  the  mortgagee,  or 
any  other  person,  to  sell  the  mortgaged  property,  upon 
default  being  made  in  a  condition  of  the  mortgage,  may 
be  foreclosed,  in  the  manner  prescribed  in  this  title,  where 
the  following  requisites  concur : 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt 

secured  by  the  mortgage,  or  any  part  thereof ;  or,  if  such 

an  action  has  been  brought,  it  has  been  discontinued,  or 

final  judgment  has  been  rendered  therein  against  the  plain* 

tifE,  or  an  execution,  issued  upon  a  judgment  rendered 

therein  in  favor  of  the  plaintiff,  has  been  returned  whoUy 

or  partly  tmsatisfied. 
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3.  The  mortgage  has  been  recorded  in  the  proper  book 
for  recording  mortgages,  in  the  county  wherein  the  property 
issitoated. 


;J  2388.  The  person  entitled  to  execute  the  power  of  ^JJI^Kl 
sale,  niust  give  notice,  in  the  following  manner,  that  the  si^en. 
mortgage  will  be  foreclosed,  by  a  sale  of  the  mortgaged 
property,  or  a  part  thereof,  at  a  time  and  place  specified  in 
the  notice : 

1 .  A  copy  of  the  notice  must  be  published,  at  least  once 
m  each  of  the  twelve  weeks,  immediately  preceding  the  day 
of  sale,  in  a  newspaper  published  in  the  county  wherein  the 
property  to  be  sold,  or  a  part  thereof,  is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least 
eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the 
county  court  of  each  county,  wherein  the  property  to  be  sold 
is  situated,  is  directed  to  be  held ;  or,  if  there  are  two  or  more 
8uch  buildings  in  the  same  county,  then  in  a  like  place,  at 
or  near  the  entrance  of  the  building  nearest  to  the  prop- 
erty ;  or,  in  the  city  and  county  of  New- York,  in  a  like 
place,  at  or  near  the  entrance  of  the  building,  where  the 
coiut  of  common  pleas  for  that  city  and  county  is  directed 
by  law  to  be  held. 

8.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty- 
ioTir  days  before  the  day  of  sale,  to  the  clerk  of  each  county 
wherein  the  mortgaged  property,  or  any  part  thereof,  is 
situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in 
the  next  section,  upon  the  mortgagor,  or,  if  he  is  dead, 
upon  his  executor  or  administrator.  A  copy  of  the  notice 
niay  also  be  served,  in  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance 
^aa  recorded,  in  the  proper  office  for  recording  it  in  the 
county,  at  the  time  of  the  first  publication  of  the  notice 
of  sale ;  upon  the  wife  or  widow  of  the  mortgagor,  and  the 
wife  or  widow  of  each  subsequent  grantee,  whose  convey- 
ance was  so  recorded,  then  having  an  inchoate  or  vested 
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right  of  dower,  or  an  estate  in  dower,  subordinate  to  the 
lien  of  the  mortgage ;  or  upon  any  person,  then  hairing  a 
lien  upon  the  proj)erty,  subsequent  to  the  mortgage,  by 
virtue  of  a  judgment  or  decree,  duly  docketed  in  the  county 
clerk's  office  and  constituting  a  specific  or  general  lien  upon 
the  property. 

The  notice,  specified  in  this  section,  must  be  subscril^eri 
by  the  person  entitled  to  execute  the  power  of  sale,  unless 
his  name  distincUy  appears  in  the  body  of  the  notice,  in 
which  case,  it  may  be  subscribed  by  his  attorney  or  agent. 


Id.-  how  §  2389.  Service  of  notice  of  the  sale,  as  prescribed  in 
subdivision  fourth  of  the  last  section,  must  be  made  iis 
follows : 

1.  Upon  the  mortgagor,  his  wife,  widow,  exeicutor,  or 
administrator,  or  a  subsequent  grantee  of  the  property, 
whose  conveyance  is  upon  record,  or.  his  wife  or  widow ;  by 
delivering  a  copy  of  the  notice,  as  prescribed  in  article  first 
of  title  first  of  chapter  fifth  of  this  act,  for  delivery  of  a 
copy  of  a  summons,  in.  order,  to  m^ke  personal  ser^^ice 
thereof  upon  the  person  to  be  served ; ,  qr  by  leavir^g  such  a 
copy,  addressed  to  the  person  to  be  served^  a,t  }\i^  dwelling- 
house,  with  a  person  of  suitable  age  and  discrejtipn^t  at  least 
fourteen  days  before  the  day  of  sale. 

2.  Upon  any  otjier  per8.on,  either,  in  tl^^  s^me  n;ietliod,  or 
by  depositing  a  copy  of  the  notic§  in  the^  .poslroflBice,  properly 
inclosed  in  a  postpaid  wrapper,  direcjteid  to  .tibe  person,  to  be 
served,  at  his  place  of  residence,  at  least  twenty-eight  days 
before  the  day  of  sale. 

Dnty  of  §  2390.  A  county  clerk,  to  whom  a  copy  of  a  notice  of 
l\e^  sale  is  delivered,  as  prescribed  in  subdi\dsion  third  of  the 
last  section  but  one,  must  f6rthwith  affix  it  in  a  book, 
kept  in  his  office  for  that  purpose ;  must  make  and  sub- 
scribe a  minute,  at  the  bottom  of  the  copy,  of  the  time 
when  be  received  and  affixed  it ;  and  'must  iiidexy  the  notice 
to  th'e  name  of  the  mortgagor. 
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§2391.  The  notice  of  sale  must  specify :  Oont^ts 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  oi  laie 
of  each  assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the 
place  where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the 
time  of  the  first  publication  ci  the  nbtice ;  and,  if  any  simi 
secured  by  the  mortgage  is  not  then  due,  the  amount  to 
become  due  thereupon. 

4.  A  deecriptioii  of  the  mor(g«ged  property,  eonfo^ing 
BubstantiaUy  to  that  contained  in  the  mortgage. 


§  2392.  The  sale  may  be  postponed,  from  time  to  tiime.  8»ie:  ^<^ 
In  that  case,  a  notice  of  the  postponement  must  be  pub-  poued. 
hshed,  as  soon  as  practicable  thereafter,  in  the  newspaper  in 
which  the  original  notice  was  published ;  and  the  piiblica- 
tion  of  the  original  notice,  and  of  each  notice  of  postpone- 
ment, must  be  continued,  at  least  once  in  eacli  week,  until 
the  time  to  which  the  sale  is  finally  postponed. 


§  2393.  The  sale  must  be  at  public  auction,  in  th^  SKf-  ^\ 
time,  on  h  day  othet  thai  StintJafy  ortt  J)thMfe  hoMa^,Hn  the  •*• 
cotmty  in  "which  th*  liiortgaged  ptx)p^,  or  *a  ptfrt  ^thiereo*, 
is  sittia'ted ;  ^Ixeept  that,  trhetre  th6  teo^a^'is  tb\hb  peo- 
pie  of  the  State,  'th«  kal^'litiky  b^  in^ia^  ivt  fh^  HiipiXoL  U 
the  propetVy  con^iMs  of  %W6  6!r  Itto^  diiftiftct  hifaA^  trabts, 
or  lots,  tSiey  hitlM;b6gdd«i*^a«atel3^;  aWd^te  ttriffljr'^nfy^ 
the  di0«Hi(it  fkftns,  tttiite,  <fr  I6t8,  cOiaai  be  sold,  U  it  %  li^ 
essaiy  t6  i««fll,  in  otder  to  ^ti^^th^e  ^ttno^unt  dtie  ki  Hhe 
time  of  the  sale,  and  the  costs  and  expense  kllo^ed  by 
law.  But  where  two  or  more  buildings  are  situated  upon 
the  same  city  lot,  and  access  to  one  is  obtained  through  the 
other,  thiey  miuist  %e  sold  together. 


§  2894.  The  moJ4gagee,  or  Mb  assi^rwie,  <*•  the  legai  ^^ 
i^presentative  of  cSther,  may,  fairly  and  5n  good  faith,  J^j^JJ^ 
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TITLE  9. 


purchase  the  mortgaged  property,  or  any  part  thereof,  at 
the  sale. 


sale. 


£flfeot  of  §  2395,  A  sale,  made  and  conducted  as  prescribed  in  this 
title,  to  a  purchaser  in  good  faith,  is  equivalent  to  a  sale, 
pursuant  to  judgment  in  an  action  to  foreclose  the  mort- 
gage, so  far  only  as  to  be  an  entire  bar  of  all  claim  or  equity 
of  redemption,  upon,  or  with  respect  to,  the  property  sold, 
of  each  of  the  following  persons : 

1.  The  mortgagor,  his  heir,  devisee,  executor,  or  adminis- 
trator, 

2.  Each  person,  claiming  under  any  of  them,  by  virtue 
of  a  title,  or  of  a  lien  by  judgment  or  decree,  subsequent 
to  the  mortgage,  upon  whom  the  notice  of  sale  was  served, 
as  prescribed  in  this  title. 

8.  Each  person  so  claiming,  whose  assignment,  mortgage, 
or  other  conveyance  was  not  duly  recorded  in  the  proper 
book  for  recording  the  same  in  the  county,  or  whose  judg- 
ment or  decree  was  not  duly  docketed  in  the  county  clerk's 
office,  at  the  time  of  the  first  publication  of  the  notice  of 
sale ;  and  the  executor,  administrator,  or  assignee  of  such  a 
person. 

4.  Every  other  person,  claiining  under  a  statutory  lien 
or  incumbrance^  created  subsequent  to  the  mortgage,  attach- 
ing to  the  title  or  interest  of  any  person,  designated  in 
either  of  the  foregoing  subdivisions  of  this  section. 

5,  The  wife  or  widow  of  the  mortgagor,  or  of  a  subse- 
quent grantee,  upon  whom  notice  of  the  sale  was  served  aa 
prescribed  in  this  titles  where  the  lien  of  the  mortgage  was 
superior  to  her  contingent  or  vested  right  of  dower,  or  her 
estate  in  dower. 


AiBdATtt  §  2896.  An  affidavit  of  the  sale,  stating  the  time  when, 
^^t^  and  the  place  where,  the  sale  was  made ;  the  sum  bid  for 
■|»rvinB^'  each  distinct  parcel,  separately  sold ;  and  the  name  of  the 
purchaser  of  each  distinct  parcel,  may  be  made  by  the 

person,  who  officiated  as  auctioneer  upon  the  sala    An 
810 


>.  zm.]  F0BE0L0ST7BB  BY  ADVEBTI8BMBNT.  §g  3897-2898. 

TITLlli 

Affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
die  notice  or  notices  of  postponement,  if  any,  may  be  made 
by  the  publisher  or  printer  of  the  newspaper  in  which  they 
were  published,  or  by  his  foreman  or  principal  clerk  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near 
the  entrance  of  the  proper  court-house,  may  be  made  by 
ihe  person  who  BO  affixed  it,  or  by  any  person  who  saw  it 
eo  affixed,  at  least  eighty-four  days  before  the  day  of  sale. 
An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the 
book,  kept  by  the  county  clerk,  may  be  made  by  the  county 
derk,  or  by  any  person  who  saw  it  so  affixed,  at  least  eighty- 
four  days  before  the  day  of  sale.  An  affidavit  of  the  serv- 
ice of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon 
any  other  person,  upon  whom  the  notice  must  or  may  be 
served,  may  be  made  by  the  person  who  made  the  servica 
Where  two  or  more  distinct  parcels  are  sold  to  different 
purchasers,  separate  affidavits  may  be  made  with  respect  to 
eack  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the 
parcels. 


§  2397.  The  matters,  required  to  be  contained  in  any  or  when  on* 
all  of  the  affidavits,  specified  in  the  last  section,  may  be  BoffloM; 
eontained  in  one  affidavit,  where  the  same  person  deposes  uo^oe  to 
with  respect  to  them.    A  printed  copy  of  the  notice  of  nexed. 
sale  must  be  annexed  to  each  affidavit;  and  a  printed  copy 
of  each  notice  of  postponement  must  be  annexed  to  the 
affidavit  of  publication,  and  to  the  affidavit  of  sale. 


§  2398.  The  affidavits,  specified  in  the  last  two  sections,  Affldaviti 
may  be  fiiled  in  the  office  for  recording  deeds  and  mortgages,  mSS  and 
in  the  county  where  the  sale  took  place.     They  must  be  ^^^ 
recorded  at  length  by  the  officer  with  whom  they  are  filed, 
in  the  proper  book  for  recording  mortgages.     The  original 
affidavits,  so  filed,  the  record  thereof,  and  a  certified  copy 
of  the  record,  are  presumptive  evidence  of  the  matters  of 
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^PTfT  TIT  Q  ^^ 

fact  therein  stated,  with  respect  to  any  property  sold,  Mrhich 


is  situated  in  that  county.      Where  the  property  sold  is 
uated  in  two  or  more  counties,  a  copy  of  the  affida^ 
certified  by  the  officer  with  whom  the  originals  are  filed, 
be  filed  and  recorded  in  each  other  county,  wherein  any  of 
the  property  is  situated.     Thereupon  tne  copy  and    tlie 
record  thereof  have  the  like  effect,  with  respect  to  the 
property  in  that  county,  as  if  the  originals  w^ere  duly  fil^d 
and  recorded  therein. 


Note  g  2399.  A  clerk  or  a  register,  who  records  any  affidavits, 

record  of  or  a  Certified  copy  thereof,  filed  with  him,  must  make  a  note, 
mortgage.  ^^^^  ^^^  msLTgin  of  thcTccord  of  the  mortgage,  in  his  office, 

referring  to  ih^  book  and  page,  or  the  copy  thereof,  where 

the  affidavits  are  recorded. 


Deed  not  §  2400.  The  purchaser  of  the  mortgaged  premises,  upon 
^^  a  sale  conducted  as  prescril^ed  in  this  title,  obtains  title 
fliereto,  against  aHl  persons  bound  by  the  sale,  without  the 
execution  of  a  conveyance.  Except  where  he  is  the  person 
authorized  to  execute  the  power  of  sale,  such  a  purchaser 
also  obtains  title,  in  like  manner,  upon  payment  of  the  pur- 
chase-money, and  compliance  'wifch  the  other  terms  of  sale, 
if  any,  withoivt  the  £ling  and  peooi^ding  of  the  affidavits,  as 
preaciibed  in  the  last  sectioa  bujt  one.  But  he  is  not  bound 
to  pay  the  purchase-moKuey,  until  the  ^davits,  specified  in 
that  section,  with  respect  to  the  property  purchased  by  him, 
are  filed,  or  delivered  or  tendered  to  him  for  filing. 


Corti  §  2401.  The  following  costs,  in  addition  to  the  expenses 

specified  in  the  next  section,  are  allowed,  in  proceedings 
taken  as  prescribed  in  this  title : 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postpone- 
ment of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this 
title,  for  each  folio,  twenty-five  cents ;  for  making  each  nec- 
essary copy  thereof,  for  each  folio^  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required 
or  expressly  permitted  to  be  served  by  this  title,  and  for 
affixing  each  copy  thereof,  required  to  oe  affixed  upon  the 
court-house,  as  prescribed  in  this  title,  one  dollar. 
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3.  For  superintending  the  sale,  and  attending  to  the 
execution  of  the  necessary  papers,  ten  dollars. 


§  3402.  The  sums,  aotuaUy  paid  for  the  following  serv-  ifizpoMM 
ices,  not  exceeding  the  fees  allowed  by  law  for  those 
services,  are  allowed  in  proceedings,  taken  as  prescribed  in 
this  title : 

1.  For  publishing  the  notice  of  dale,  and  the  notice  or 
notices  of  postponement,  if  any,  for  a  period  not  exceeding 
twenty-four  weeks. 

2.  For  the  services  specified  in  section  2890  of  this  act 

3.  For  recording  the  affidavits ;  and  also,  where  the  prop* 
erty  sold  is  situated  in  two  or  more  counties,  for  making 
and  recording  the  necessary  certified  copies  thereof. 

4.  For  necessary  postage^  and  searches. 


§  2403.  The  costs  and  expenses  must  be  taxed,  upon  "^SS?" 
notice,  by  the  clerk  of  the  county  where  the  sale  took  place, 
upon  the  request  and  at  the  expense  of  any  person,  inter- 
ested in  the  payment  thereof.  Each  provision  of  this  act, 
relating  to  the  taxation  of  costs  in  the  supreme  court,  and 
the  review  thereof,  applies  to  such  a  taxation. 


§  2404.  An  attorney  or  other  person  who  receives  any  surplus 

money,  arising  upon  .a  sale,  made  as  prescribed  in  this  title,  ^^|2!^^ 

must,  within  ten  days  after  he  receives  it,  piy  into  the  jJi^?" 

supreme  court  the  Btcrplus,  exceeding  the  sum  due  and  to  ^^'^ 

become  due  upon  the  mortgage,  aiid  the  t^sts  and  expenses 

of  the  foreclosure,  in  like  manaaier  and  with  like  -effect^  as 

if  the  proceedings  to  foreclose  the  mortgage  were  taken  in 

an  action,  brought  in  the  -supreme  •court,  and  triable  in  the 

county  where  the  «ale  took  placa 
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Cbdmant  §  2405.  A  porson,  who  had^  at  the  time  of  the  sale,  an 
money  ^  interest  in  or  Uen  upon  the  property  sold,  or  a  part  thereof 
tion^  '  may,  at  any  time  before  an  order  is  made,  as  prescribed  in 
the  next  section  but  one,  file  in  the  office  of  the  clerk  of 
the  county,  where  the  sale  took  place,  a  petition,  stating 
the  nature  and  extent  of  his  claim,  and  praying  for  an  order, 
directing  the  payment  to  him  of  the  surplus  money,  or  a 
part  thereof. 

&Satm        §  2406.  A  person  filing  a  petition,  as  prescribed  in  the 
^S^.     1^*  section,  may,  after  the  expiration  of  twenty  days  from 
the  day  of    sale,  apply  to  the  supreme  court,  at  a  term 
held  within  the  judicial   district,  embracing  the   county 
where  his  petition  is  filed,  for  an  order,  pursuant  to  the 
prayer  of  his  petition.     Notice  of  the  application  must  be 
served,  in  the  manner  prescribed  in  this  act  for  the  service 
of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
son, who  has  filed  a  like  petition,  at  least  eight  days  before 
the  application ;  and  also  upon  each  person,  upon  whom  a 
notice  of  sale  was  served,  as  shown  in  the  affidavit  of  sale, 
or  upon  his  executor  or  administrator.     But,  if  it  is  shown 
to  the  court,  by  affidavit,  that  service  upon  any  person,  re- 
quired to  be  served,  cannot  be  so  made  with  due  diligence, 
notice  may  be  given  to  him  in  any  manner  which  the  court 
directs. 

SsMbi?  §  2407.  Upon  the  presentation  of  the  petition,  with  due 
proof  of  notice  of  application,  the  court  must  make  an  order, 
referring  it  to  a  suitable  person,  to  ascertain  and  report  the 
amount  due  to  the  petitioner,  and  to  each  other  person, 
which  is  a  lien  upon  the  surplus  money;  and  the  priorities 
of  the  several  liens  thereupon.  Upon  the  coming  in  and 
confirmation  of  the  referee's  report,  the  court  must  make 
such  an  order,  for  the  distribution  of  the  surplus  money,  aa 
justice  requires.     • 


tion. 


ttm^         §  2408.  The  last  four  sections  do  not  apply  to  surplus 

SSSma^.  money,  arising  upon  the  sale  of  real  property,  of  which  a 
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deced^it  died  seiaed^  where  letters  testamentary  or  letters 
of  administration^  upon  the  decedent's  estate,  were,  within 
four  years  before  the  sale,  issued  from  a  surrogate's  court 
within  the  State,  having  jurisdiction  to  issue  them. 


§  2409.  This  title  does  not  affect  any  provision  of  law,  ^- ^  ^ 
specially  rekting  to  the  foreclosure  of  mortgages  to  the  {^^J[^ 
people  of  the  State,  as  far  as  the  ktter  is  inconsistent  with  t^  ^* 
this  tiila 


TITLE  X. 

Proceedings  to  change  tfie  name  of  an  indi^duak 

Saa  9410.  Applicfttion ;  when  made. 
Sill.  Id.;  in  Buflklo  and  BrooUjn. 
9412.  PMition. 
9418.  Qid«r. 

9414.  Application  by  an  iniknt 

9415.  Order  to  be  published ;  papen  to  be  feooided. 
941S.  Wbfln  new  name  to  be  aanmed. 

9417.  Action  not  to  abate,  ete. 

9418.  County  derk  to  make  return,  etc. 

§  2410*  A  person  of  fnll  agis,  residing  within  the  State,  4ivtt»- 
may  apply  to  the  county  court  of  the  county  in  which  he  ^bm 
lesides;  or,  if  he  resides  in  the  city  of  New- York,  to  the 
eourt  of  cGmmott  pleas  for  that  city  and  county ;  for  leave 
to  assume  another  name. 

§  2411.  Where  the  applicant  resides  in  the  city  of  Buffalo,  gvL£ 
the  application  may  be  made,  either  to  the  county  court  ^ 
of  Erie  county,  or  to  the  superior  court  of  Buffalo.    Where  ^j^ 
he  resides  in  Brooklyn,  it  may  be  made,  either  to  the  county 
court  of  Songs  county,  or  to  the  city  court  of  Brooklyn. 

§  2412.  The  application  must  be  made  by  a  written  Pocttioa 
petition^  which  must  be  signed  by  the  petitioner.;  must 
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Specify  the  name  whicli  he  proposes  to  assume ;  must  state 
the  grounds  of  the  application ;  and  must  be  verified,  in  like 
manner  as  a  verified  pleading,  in  an  action  in  the  supreme 
court 


OidflK 


§  2413.  If  the  court,  to  which  the  petition  is  presented, 
is  satisfied  thereby,  or  by  proof,  by  afiSd&vit,  presented  there- 
with, that  there  is  no  reasonable  objection  to  &e  petitioner's 
assuming  the  name  proposed,  it  must  make  an  order,  author- 
izing the  petitioner  to  assume  that  name,  on  a  day  specified 
therein,  not  less  than  thirty  days  after  the  entiy  of  the  order, 
upon  his  complying  with  the  provisions  of  the  next  section 
but  ona 


tiMiiyf  Ml 


§  2414  -An  infant  may  ako  apply,  by  hia  general  yirtrdian, 
^'^^  or  the  guardian  of  his  person,  or  by  his  next  friend,  for 
leave  to  assume  another  name.  Wher^  he  applies  \fy  hiB 
next  friend,  notice  of  the  time  when,  and  the  plaee  where, 
the  petition  will  be  presented,  must  be  served,  as  ptreMiibed 
in  this  act  for  the  service  of  a  paper  upon  an  attorney  in 
an  action,  upon  the  father;  op,  if  he  is  •dead,  upcm  the 
mother;  or,  if  both  are  dead,  upon  the  general  gtUrdiliin  of 
the  infant,  or  the  guardian  oi  his  person.  But  where  it 
appeiffs,  by  proo^  to  liiie  ^uitisfacibion  of  ihe  coArt,  ^Iftlat  the 
infant  has  no  father  or  todther,  or  tiiafc  both  reside  without 
the  State,  and  that  be  has  no  igiiardiaay  residing  witian  tin 
State,  the  eoort  may  ^dispciDse  itith  lietice^  cr  reipiire  notioe 
to  be  given  to  such  persons,  and  in  auch  :a  nannec,  ae  it 
thinks  proper.  Upon  the  hearing,  the  court  must,  in  addi- 
tion to  the  matters  specified  in  the  hist  section,  be  satisfied 
by  the  proofs,  that  the  interests  of  the  infant  will  be  sub- 
stantially promoted  by  the  change  of  his  name.  Bxeept 
as  otherwise  prescribed  in  this  section^  the  provisions  of 
this  titie,  relating  to  an  application  by  a  .person  el  iuH  age, 
apply  to  an  application  by  an  infant. 

o«^       §  2415.  Within  ten  days  lift^  th^  ok^er  iti  mit^e,  ^e 
petitioned  must  cause  a  copy  thereof  tb  be  "{inblliEdi^  in  a 
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newspaper  published  in  the  county,  in  which  the  order  was  gj^ 
made ;  and,  within  twenty  days  after  the  making  of  the  «>«^«d- 
order,  he  must  cause  the  papers  upon  which  it  was  granted, 
and  an  affidavit  of  the  publication  thereof,  to  be  filed  and 
recorded,  as  prescribed  in  this  section.  Where  the  order 
was  made  in  any  county  except  New- York,  the  papers  must 
be  filed  and  recorded  in  the  county  clerk's  office.  Where 
the  order  was  made  by  the  court  of  conmion  pleas  for  the 
city  and  county  of  New- York,  they  must  be  filed  and 
recorded  in  the  office  of  the  clerk  of  that  court. 


§  2416.  If  the  requirements  of  the  last  section  are  com-  when 
plied  with,  the  petitioner  must,  on  and  after  the  day  speci-  to  be  a»- 
fied  for  that  purpose  in  the  order,  be  known  by  the  name, 
which  he  is  thereby  authorised  to  assume ;  and  by  no  other 
name. 


§  2417.  An  action  or  special  proceeding,  civil  or  crim-  Action 
inal,  theretofore  or  thereafter  commenced  against  a  person,  »b*te,eto. 
whose  name  is  changed  as  prescribed  in  this,  title,  shall 
not  abate,  nor  shall  any  relief,  recovery,  or  other  proceeding 
therein,  be  prevented,  impeded,  or  impaired,  in  consequence 
of  the  change  of  name.  The  plaintiff  in  the  action,  or  the 
party  instituting  the  special  proceeding,  or  the  people,  as 
the  case  requires,  may,  at  any  time,  obtain  an  order,  amend- 
ing any  of  the  papers  or  proceedings  therein,  by  the  sub- 
stitution of  the  new  name,  without^  cosits,  and  without  preju- 
dice to  the  paper  %t  proceeding. 

§  2418.  The  clerk  of  each  county,  except  the  county  of  ^^"^y 
New- York,  and  the  derk  of^the  court  of  common  pleas  for  JJ^^fJ; 
the  city  and  county  of  New- York,  must  annually,  'in  the 
month  of  December,  make  a  return  to  the  secretary  of  State, 
of  all  the  changes  of  name^  of  persons,  which  have  been 
made  within  his  county,  since  his  last  return,  as  prescribed 
m  this  title.  The  secretary  of  Stftte  must  cause  to  be  pub- 
lished, from  those  returnq,.iiithe  nezt  volume  of  the  sessioii^i 
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each  person,  and  the  name  which  he  has  been  authorized 
to  assmna 


TITLE  XL 

Proceedings  for  the  voluntary  dissolvMon  qf  a  corporation. 

Sao.  2419.  When  a  majority  of  diiectora,  etc,  maj  petition  for  dimolatloo. 

2420.  Id.;  when  they  are  equally  divided. 

2421.  Contents  of  petition. 

2422.  Affidayit  to  be  annexed. 

2428.  Presentation  of  petition,  etc    Order  to  show  cause. 

2424.  Order  to  be  published. 

2425.  Id.;  to  be  served  on  creditors  and  stockholders 

2426.  Hearing. 

2427.  Id.;  original  papers  may  be  used. 

2428.  Application  for  final  order. 

2429.  Final  order. 

2480.  Certain  sales,  etc.»  void. 

2481.  Certain  corporations  excepted  from  this  title. 

When  a  §  2419.  If  a  majority  of  the  directors,  trustees,  or  other 
SX^ct^  officers,  having  the  management  of  the  concerns  of  a  cor- 

Ckl*8     etc  ■« 

may  peti-  poratiou  Created  by  or  under  the  laws  of  the  State,  discover 
di88oiu-  that  the  stock,  effects,  and  other  property  thereof  are  not 
sufficient  to  pay  all  just  demands,  for  which  it  is  liable,  or 
to  afford  a  reasonable  security  to  those  who  may  deal  with 
it ;  or  if,  for  any  reason,  they  deem  it  beneficial  to  the  inter- 
est of  the  stockholders,  that  the  corporation  should  be  dis- 
solved ;  they  may  present  a  petition,  to  the  supreme  court, 
or  to  a  superior  city  court  of  the  city  where  the  principal 
office  of  the  corporation  is  located,  praying  for  a  final  order 
dissolving  the  corporation,  as  prescribed  in  this  title. 

Id.;  when  §  2420.  If  a  Corporation,  created  under  a  general  statute 
Muau™  of  the  State  for  the  formation  of  corporations,  has  an  even 
d  vided.    j^^jjji^^j.  Qf  trustces  or  directors,  who  are  equally  divided, 

respecting  the  management  of  its  affairs,  and  the  entire 

stock  of  the  corporation  is,  at  that  time,  owned  by  the 
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trasteeSy  or  directorB,  or  is  so  divided,  that  one  half  thereof 
is  owned  or  controlled  by  persons  favoring  the  course  of 
one  half  of  the  tnistees  or  directors,  and  one  half  by  per- 
sons favoring  the  course  of  the  other  half  of  them,  the 
trustees  or  directors,  or  one  or  more  of  them,  may  present 
a  petition  as  prescribed  in  the  last  section*  But  this  sec- 
tion does  not  apply  to  a  savings  bank,  a  trust  company,  a 
safe  deposit  company,  or  a  corporation  formed  to  rent  safes 
m  burglar  and  fire-proof  vaults,  or  for  the  construction  or 
operation  of  a  railroad,  or  for  aiding  in  the  construction 
thereof,  or  for  carrying  on  the  business  of  banking  or 
insurance,  or  intended  to  derive  a  profit  from  the  loan  or 
use  of  money. 


§  2421.  The  petition  must  show  that  the  case  is  one  of  Ora 
those  specified  in  the  last  two  sections,  and  must  state  the  ^^^ 
reasons,  which  induce  the  petitioner  or  petitioners  to  desire 
the  dissolution  of  the  corporation.  A  schedule  must  be 
annexed  to  the  petition,  containing  the  following  matters, 
as  far  as  the  petitioner  or  petitioners  know,  or  have  the 
means  of  knowing  the  same : 

1.  A  full  and  true  account  of  all  the  creditors  of  the 
corporation,  and  of  all  unsatisfied  engagements,  entered  into 
by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of 
each  creditor,  and  of  each  person  with  whom  such  an  en- 
gagement was  made,  and  to  whom  it  is  to  be  performed, 
if  known ;  or,  if  either  is  not  known,  a  statement  of  that 
fact. 

8.  A  statement  of  the  sum  owing  to  each  creditor,  or 
other  person  specified  in  the  last  subdivision,  and  the  nature 
of  each  debt,  demand,  or  other  engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of 
the  indebtedness  to  each  creditor. 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of 
the  corporation,  and  of  all  the  books,  vouchers,  and  securi- 
ties, relating  thereto. 

8.  A  statement  of  each  incumbrance  upon  the  property 
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of  the  corporation,  by  judgment,  mortgage,  pledge,  or  other- 
wise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of 
the  corporation,  specifying  the  name  of  each  stockholder ; 
his  residence,  if  it  is  known,  or  if  it  is  not  known,  stating 
that  fact ;  the  number  of  shares  belonging  to  him ;  the 
amoxmt  paid  in  upon  his  shares ;  and  the  amount  still  due 
thereupon. 

iufidft^t       §  2422,  An  affidavit^  made  by  each  of  the  petitioners,  to 
^       the  effect  that  the  matters  of  fact,  stated  in  the  petition 
and  the  schedule,  are  just  and  true,  so  far  as  the  affiant 
knows  or  has  the  means  of  knowing  the  same,  must  be 
annexed  to  the  petition  and  schedule. 


^j  §  2428.  Where  the  petition  is  addressed  to  the  supreme 

^tion,  court,  the  papers  must  be  presented'  at  a  term  of  that  court, 
Oi^rto  held  within  the  judicial  district,  embracing  the  county 
««»«®  wherein  the  principal  office  of  the  corporation  is  located. 
In  a  case  specified  in  section  2420  of  this  act,  the  court 
may,  in  its  discretion,  entertain  or  dismiss  the  application. 
Where  it  entertains  the  application,  or  where  the  case  is 
one  of  those  specified  in  section  2419  of  this  act,  the  court 
must  make  an  order,  requiring  all  persons  interested  in  the 
corporation  to  show  cause  before  it,  or  before  a  referee 
designated  in  the  order,  at  a  time  and  place  thereiQ  speci- 
fied, not  less  than  three  months  after  l^e  granting  of  the 
order,  why  the  corporation  should  not  be  dissolved.  The 
order  must  be  entered,  and  the  papers  must  be  filed,  within 
ten  days  after  the  order  is  made,  with  the  clwk  of  the 
court,  or,  in  the  supreme  court,  with  the. clerk  of  the  county 
where  the  principal  office  of  the  corporation  is  located. 

{JJ*«jto       §  2424.  A  copy  of  the  order  must  be  published,  as  pre- 

u^ML      scribed  therein,  at  least  once  in  each  of  the  three  weeks 

immediately  preceding  the  time  fixed  therein  for  showing 

cause,  in  the  newspaper  printed  at  Albany,  in  which  legal 
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notices  are  required  to  be  published ;  and  also  in  one  or 
more  newspapers^  specified  in  the  order,  published  in  the 
city  or  county  wherein  the  order  is  entered. 

§  2425.  A  copy  of  the  order  must  also  be  served  upon  w.-.to  be 
each  of  the  persons,  specified  in  the  schedule  as  a  creditor  OToditote" 
or  stockholder  of  the  corporation,  or  as  a  person  to  whom  stock- 
an  engagement  of  the  corporation  is  to  be  performed,  other 
than  a  person  whose  residence  is  stated  to  be  unknown,  or 
to  be  without  the  United  States.     The  service  must  be 
made,  either  personally,  at  least  twenty  days  before  the 
time  appointed  for  the  hearing ;  or  by  depositing  a  copy  of 
the  order,  at  least  forty  days  before  the  time  so  appointed, 
in  the  post-office,  inclosed  in  a  postpaid  wrapper,  addressed 
to  the  person  to  be  served,  at  his  residence,  as  stated  in  the 
schedule. 

§  2426.  At  the  time  and  place  specified  in  the  order,  or  Hearing 
at  the  time  and  place  to  which  the  hearing  is  adjourned, 
the  court,  or  the  referee,  must  hear  the  allegations  and  proofs 
of  the  parties,  and  determine  the  facts.  If  a  referee  was 
not  designated  in  the  order  to  show  cause,  the  court  may, 
in  its  discretion,  appoint  a  referee  when  or  after  the  order 
is  returnable.  The  decision  of  the  court,  or  the  report  of 
the  referee,  must  be  in  writing,  and  must  be  made  and  filed 
with  all  convenient  speed.  It  must  contain  a  statement  of 
the  effects,  credits,  and  other  property,  and  of  the  debts 
and  other  engagements,  of  the  corporation,  and  of  all  other 
matters,  pertaining  to  its  affairs. 

§  2427.  The  court  or  the  referee  is  entitled  to  ubc,  upon  id-torigi. 

*  will  DttDfiVh 

the  hearing,  the  original  petition,  and  the  schedules  annexed  may  be 
thereto;  and  the  clerk  must  transmit  them  accordingly, 
upon  the  written  order  of  the  judge,  or  of  the  referee.    In 
that  case,  they  must  be  returned  with  the  decision  or  report 

§  2428.  Where  the  hearing  is  before  a  referee,  a  motion  Appuoa- 
for  a  final  order  must  be  made  to  the  court,  upon  notice  floai  ^ 
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to  each  person  who  has  made  himself  a  party  to  the  pro- 
ceedings, by  filing  with  the  clerk,  before  the  close  of  the 
hearing,  a  notice  of  his  appearance,  in  person  or  by  attor- 
ney, specifying  a  post-office  within  the  State,  where  surh  a 
notice  may  be  served.  The  notice  may  be  served  as  pre- 
scribed in  this  act,  for  the  service  of  a  paper  upon  an 
attorney  in  an  action.  Where  the  hearing  was  before  the 
court,  a  motion  for  a  final  order  may  be  made  immediately^  or 
at  such  a  time  and  upon  such  a  notice,  as  the  court  prescribes. 

§  2429.  Upon  an  application  for  a  final  order,  if  it 
appears  to  the  court,  in  a  case  specified  in  section  2419  of 
this  act,  that  the  corporation  is  insolvent,  or,  in  a  case 
specified  either  in  that  section,  or  in  section  2420  of  this 
act,  that,  for  any  reason,  a  dissolution  of  the  corporation 
wiU  be  beneficial  to  the  interests  of  the  stockholders,  and 
not  injuriouB  to  the  public  interests,  the  court  must  make  a 
final  order,  dissolving  the  corporation,  and  appointing  one 
or  more  receivers  of  its  property.  Upon  the  entry  of  the 
order,  the  corporation  is  dissolved.  The  court  may,  in  its 
discretion,  appoint  a  director,  trustee,  or  other  officer,  or  a 
gtockholder  of  the  corporation,  a  receiver  of  its  property. 

§  2430.  A  sale,  assignment,  mortgage,  conveyance,  or 
other  transfer,  of  any  property  of  a  corporation,  made  after 
the  filing  of  a  petition  as  prescribed  in  this  title,  in  pay- 
ment of,  or  as  security  for,  an  existing  or  prior  debt,  or  for 
any  other  consideration ;  or  a  judgment  thereafter  rendered 
against  the  corporation  by  confession,  or  upon  the  accept- 
ance of  an  offer,  is  absolutely  void,  as  against  the  receiver 
appointed  in  the  special  proceeding,  and  as  against  the 
creditors' of  the  corporation. 

^^^,P^,,^        §  2481.  This  title  does  not  apply  to  an  incorporated 
2JSJ,ijed  library  society,  to  a  religious  corporation,  or  to  a  select 
SaS  *"*  school  or  academy,  incorporated  by  the  regents  of  the  uni- 
versity or  by  the  legislature,  or  to  a  municipal  or  other 
political  oorporatioiL 
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TITLE  XIL 

Proceedings  stipptemefUary  to  an  exeeutian  oga/bMt  property. 

ABTiGiJi  1.  ProoeedlngB  to  compel  an  examination  of  the  Judgment  debtor,  and 
of  hie  debtor  or  bailee. 
9.  The  zeoeiver. 

ARTICLE  FIBST. 

PROCOBDINOe  TO  OOMFEL   AN   EXAMINATIOIT   OF   TEHB  JuiXllCBIT  0HB1OB,  AMD 

OF  HiB  Debtor  or  TiATf.«« 

8bc.  '2433.  The  different  remedies  under  this  tilde. 

2488.  Nature  of  the  remediee.    Review  of  orders. 

2484.  What  Jadge  may  entertain  the  proceedings. 

2485.  Order  to  examine  judgment  debtor  after  return  of  execatkn. 
2480.  Id. ;  before  return  of  execution. 

2487.  Warrant  of  arrest  instead  of  order. 

2488.  Id.;  after  the  order  has  been  made. 

2489.  Warrant;  how  yacated,  etc. 

2440.  Undertaking  may  be  required,  etc 

2441.  Order  to  examine  person  having  property,  etc»  of  Judgment  debtor. 

2442.  Either  order  may  require  attendance  before  a  referee 
2448.  Beferenoe  may  be  ordered  at  any  time. 

2444.  Proceedings  upon  examination ;  adjournment. 

2445.  Referee  to  be  sworn. 

2445.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

2447.  Older  requiring  delivery  of  money  or  property  to  sheriff  or  receiver  I 

2448.  Duty  of  the  sheriff.  | 
2448.  How  money  or  property  applied  to  pay  the  judgment. 
2460L  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc. 

2461.  Judge  may  enjoin  transfer,  etc.,  of  property. 

2462.  Mode  of  service  of  certain  orders. 

2468.  Service  of  a  warrant. 
2454.  How  proceedings  discontinued  or  dismissed. 
2465.  OoBts  to  Judgment  creditor. 
2465.  Id.:  to  Judgment  debtor,  etc 

2457.  Disobedience  to  order ;  how  punished. 

2458.  Upon  what  Judgment,  and  to  what  county,  the  execution  must 

Issued. 

2469.  In  what  county  Judgment  debtor,  his  bailee,  etc,  must  attend. 

2460.  ^o  person  excused  from  answering  on  the  ground  of  fraud. 

2461.  Proceedings  where  Judgment  is  against  Joint  debtors. 
2468.  Proceedings  commenced  before  one  judge  may  be  continued  before 

another. 
2468.  Oases  where  this  dhaptsr  Is  not  applicable ;  what  property  cannot  be 
reached. 

3d3 


§8  243^-2434  PEOCEBDINGS  [chap,  slvii. 

Thlmf-        §  24«^2.  This  title  provides  for  three  distinct  remedies,  as 

^mediae    f oUoWS  I 

thuYitie.       1-  -^^  order  made  or  a  warrant  issued  against  a  judgment 
debtor,  after  the  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment 
debtor,  after  the  issuing  and  before  the  return  of  an  execu- 
tion. 

3.  An  order,  made  after  the  issuing,  and  either  before  ar 
after  the  return,  of  an  execution,  against  a  person  who  lias 
property  of  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section, 
may  be  pursued,  either  alone,  or  simultaneously  with  the 
proceedings  under  either  subdivision  first  or  subdivision 
second. 


Nature  of      §  2433.  Each  of  those  remedies  is  a  special  proceedinsr. 

the  reme-         "  ,  jt  x  .  cs 

dies.  Re-  But  an  Order,  made  in  the  course  thereof,  can  be  review  ed 

view  of  T  I.   n 

orders,      only  as  follows : 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be 
vacated  or  modified  by  the  judge  who  made  it,  as  if  it  was 
made  in  an  action ;  or  it,  or  the  order  of  the  judge  vacating 
or  modifying  it,  may  be  vacated  or  modified,  upon  motion, 
by  the  court  out  of  which  the  execution  was  issued. 

8.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  proceed- 
ings, may  be  taken  in  like  manner,  as  if  the  order  was  made 
in  an  action  brought  in  the  same  court. 

What  §  2434.    Either  special   proceeding   may  be  instituted 

maj^en-    bcforc  a  judgc  of  the  court,  out  of  which,  or  the  county 

the^ro-    judge  or  the  special  county  judge  of  the  county  to  which 

ugs.  ^j^^  execution  was  issued ;  or,  where  it  was  issued  to  the 

city  and  county  of  New- York,  from  a  court  other  than  the 
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marine  cottrt  of  that  city,  before  a  judge  of  the  court  of  ^^•*- 
common  pleas  for  that  city  and  county.  Where  the  execu- 
tion was  issued  out  of  a  court  other  than  the  supreme 
court,  and  it  is  shown,  by  affidavit,  that  each  of  the  judges, 
before  whom  the  special  proceeding  might  be  instituted,  as 
prescribed  in  this  section,  is  absent  from  the  county,  or,  for 
any  reason,  unable  or  disqualified  to  act;  the  special  pro- 
ceeding may  be  instituted  before  a  justice  of  the  supreme 
court.  In  that  case,  if  he  does  not  reside  within  the  judi- 
cial district,  embracing  the  county  to  which  the  execution 
was  issued,  the  order  made  or  warrant  issued  by  him  must 
be  returnable  to  a  justice  of  the  supreme  court,  residing  in 
that  district,  or  the  county  judge,  or  the  special  county 
judge  of  that  or  an  adjoining  county,  as  directed  in  the 
order  or  warrant. 

§  2435.  At  any  time  within  ten  years  after  the  return,  Order  to 
wholly  or  partly  unsatisfied,  of  an  execution  against  prop-  judgment 
erty,  issued  upon  a  judgment,  as  prescribed  in  section  2458  after  re- 
of  this  act,  the  judgment  creditor,  upon  proof  of  the  facts,  exeou- 
by  affidavit,  or  other  competent  written  evidence,  is  entitled 
U  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined  concerning  his  property,  at  a  time  and  place 
specified  in  the  order. 

§  2436.  At  any  time  after  the  issuing  of  an  execution  id. ;  be. 
against  property,  as  prescribed  in  section  2458  of  this  act,  tSm  dF 
and  before  the  return  thereof,  the  judgment  creditor,  upon  tkS 
proof,  by  affidavit,  or  other  competent  written  evidence, 
that  the  judgment  debtor  has  property,  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment, 
is  entitled  to  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined  concerning  his  property,  at  a  time 
and  place  specified  in  the  order. 
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wam^  §  2437.  Upon  proof  entitling  a  judgment  creditor  to  an 
fnatSa  of  order,  under  either  of  the  last  two  sections ;  and  also  proof, 
o'd®'-  by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is 
danger  that  the  judgment  debtor  will  leave  the  State,  or 
conceal  himself,  and  that  there  is  reason  to  believe  that  he 
has  property,  which  he  unjustly  refuses  to  apply  to  the 
payment  of  the  judgment ;  the  judge  may,  instead  of  mak- 
ing an  order,  issue  a  warrant  under  his  hand,  reciting  the 
facts,  and  requiring  the  sherifiE  of  any  county,  where  the 
judgment  debtor  may  be  found,  to  arrest  him,  and  bring  him 
before  the  same  judge,  or  before  another  judge,  if  the  case 
is  onQ  where  the  warrant  must  be  returnable  to  another 
judge. 

Id. ;  after      §  2488.  Where  the  facts,  specified  in  the  last  section,  are 

the  order        "  i  .  t  •  p  i 

hjw  been  made  to  appear,  as  therem  stated,  at  any  tmie  after  the 
making  of  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  his  exam- 
ination, the  judge  may  issue  a  warrant,  as  therein  prescribed ; 
and,  if  necessary,  may  direct  the  adjournment,  or,  if  the 
return  day  of  the  order  has  elapsed,  the  continuance  of 
the  proceedings  under  the  order,  untU  after  the  return  of 
the  warrant,  and  his  decision  thereupon. 

Warrant;      8  2439.  A  Warrant,  issued  as  prescribed  in  the  last  two 
ted,  etc.    sections,  may  be  vacated  or  modified,  as  prescribed  in  sec- 
tion 2433  of  this  act,  with  respect  to  an  order. 
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§  2440.  Wher^  a,  ju^gmept  debtor  h^  be^u  arrested  and  u„d 
brought  before  a  judge,  by  virti^e  of  a  waiTWt,  mned  as  ^ay^be 
prescribed  in  this  article ;  and  it  app^^trs,  to  the  satisf^c-  Sto.*'*^''^ 
tion  of  the  judge,  from  his  e^mination,  or  other  proof,  that 
there  is  danger  that  he  will  leave  the  State,  or  conceal  him- 
self, and  that  he  has  property,  which  he  has  unjustly  refused 
to  apply  to  the  satisfaction  of  the  judgment;  the  judge 
may  make  an  order,  requiring  him  to  give  an  undertaking, 
with  one  or  more  sureties,  in  a  sum  fixed  and  within  a  time 
specified  in  the  order,  to  the  effect,  that  he  will,  from  time 
to  time,  as  the  judge  directs,  attend  before  the  judge,  or 
before  a  referee,  appointed  or  to  be  appointed  in  the  pro- 
ceedings ;  and  that  he  will  not,  until  discharged  from  arrest 
by  virtue  of  the  warrant,  dispose  of  any  of  his  property, 
which  is  not  exempted  from  seizure  by  section  3468  of  this 
act.  If  he  fails  to  comply  with  the  order,  the  judge  must 
forthwith,  by  warrant,  commit  him  to  prison,  there  to 
remain  until  the  close  of  the  examination,  or  the  giving  of 
the  required  undertaking ;  except  that  the  judge  may  direct 
the  sheriff  to  produce  him,  from  time  to  time,  as  required 
in  the  course  of  the  proceedings. 


§  2441.    Upon  proof,  by  affidavit,  or  other  oompetent  Order  to 
written  evidence,  to  the  satisfaction  of  the  judge,  that  an  pereon 
execution  against  property  has  been  issued,  as  prescribed  property, 
in  section  2458  of  this  act,  and  either  that  it  has  been  judgmam 
returned  wholly  or  partly  imsatisfled,  or  that  it  has  not  been 
returned ;  and  also  that  any  person  or  corporation  has  per- 
sonal property  of  the  judgment  debtor,  exceeding  ten  dol- 
lars in  value,  or  is  indebted  to  him  in  a  sum  exceeding  ten 
dollars ;  the  judgment  creditor  is  entitled  to  an  order,  requir- 
ing that  person  or  corporation  to  attend  and  be  examined 
oonceraing  the  debt,  or  other  property,  at  a  time  and  place 
specified  in  the  order.      The  judge  may,  in  his  discretion, 
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require  notice  of  the  subsequent  proceedings  to  be  given 
to  the  judgment  debtor,  in  such  a  manner  as  he  deems  jixst. 
But  a  receiver  shall  not  be  appointed  without  sucli  & 
notice ;  except  as  otherwise  prescribed  in  article  second  of 
this  title. 


Either  §  2442.  An  order,  requiring  a  person  to  attend  and   l>e 

may  re-     examined,  made  pursuant  to  any  provision  of  this  article, 
tendance  must  require  him  so  to  attend  and  be  examined,  either 

before  a  •*  ,  ' 

referee,  before  the  judge  to  whom  the  order  is  returnable,  or  before 
a  referee  designated  therein.  Where  the  examination  is 
taken  before  a  referee,  he  must  certify,  to  the  judge  to 
whom  the  order  is  returnable,  all  the  evidence  and  the 
other  proceedings  taken  before  him. 


Reference  §  2443.  At  any  Stage  of  the  proceedings,  the  judge  to 
M-^red  whom  the  order  is  returnable  may,  in  his  discretion,  make 
um"/  an  order,  directing  that  any  other  examination,  or  testimony, 
be  taken  by,  or  that  a  question  arising  be  referred  to,  a 
referee,  designated  in  the  order.  Where  a  question  is  so 
referred,  the  referee  may  be  directed  to  report  either  the 
evidence  or  the  facts. 


Proceed-       §  2444.   Upou  an  examination  under  this  article,  each 
exammS^  auswcr  of  a  party  or  witness  examined  must  be  under  oatL 
Adjourn.  A  corporation  must  attend  by,  and  answer  under  the  oath 
ment.       ^^^  ^^  officer  thereof ;  and  the  judge  may,  in  his  discretion, 
specify  the  officer.    Either  party  may  be  examined  as  a  wit- 
ness, in  his  own  behalf,  and  may  produce  and  examine  other 
witnesses,  as  upon  the  trial  of  an  action.    The  judge  or 
referee  may  adjourn  any  proceedings,  imder  this  article, 

from  time  to  time,  as  he  thinks  proper. 
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§  2445.  Unless  the  parties  expressly  waive  the  referee's  Referee 
oath,  a  referee,  appointed  as  prescribed  in  this  article,  must,  ^S^ 
before  entering  upon  an  examination,  or  taking  testimony, 
subscribe  and  take  an  oath,  that  he  will  faithfully  and  fairly 
discharge  his  duty  upon  the  reference,  and  make  a  just  and 
true  report,  according  to  the  best  of  his  understanding. 
The  oath  may  be  administered  by  an  officer  designated  in 
section  842  of  this  act,  and  must  be  returned  to  the  judge, 
with  the  report  or  testimony. 

• 

§2446.  At  any  time  after  the  commencement  of  a  special  Order 
.  .        .  .      permit- 

proceeding,  authorized  by  this  article,  and  before  the  appoint-  *Jj"f  j^^'" 

ment  of  a  receiver  therein,  or  the  extension  of  a  receiver-  ^®^*if\i® 

'  pay  debt 

ship  thereto,  the  judge,  by  whom  the  order  or  warrant  was  *^  sherur. 
granted,  or  to  whom  it  is  returnable,  may,  in  his  discretion, 
upon  proof,  by  affidavit,  to  his  satisfaction,  that  a  person  or 
corporation  is  indebted  to  the  judgment  debtor,  and  upon 
such  a  notice,  given  to  such  persons,  as  he  deems  just,  or 
without  notice,  make  an  order,  permitting  the  person  or 
corporation,  to  pay  to  a  sheriff,  designated  in  the  order,  a 
sum,  on  account  of  the  alleged  indebtedness,  not  exceeding 
the  sum  which  will  satisfy  the  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebted- 
ness, except  as  against  a  transferee  from  the  judgment  debtor, 
in  good  faith  and  for  a  valuable  consideration,  of  whose 
rights  the  person  or  corporation  had  actual  or  constructive 
notice,  when  the  payment  was  made. 

§  2447.  Where  it  appears,  from  the  examination  or  testi-  order  re^ 

mony,  taken  in  a  special  proceeding  authorized  by  this  arti-  Seiive^ 

cle,  that  the  judgment  debtor  has,  in  his  possession  or  under  or  JJrop^^ 

his  control,  money  or  other  personal  property,  belonging  to  sheriff  or 

him;    or  that  one  or  more   articles  of  personal  property,     ^*^^' 
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TITLE  12. 


capable  of  delivery,  hia  right  to  the  possession  whereof  is 
not  subste^ntially  dispi^ted,  are  in  the  possession  or  under 
the  control  of  another  pe^8o^;  the  ju4ge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable, 
may,  in  his  discretion^  ^pd  i^pon  such  a  notice,  givea  to  such 
persons,  as  he  deems  just,  or  without  iiotice,  make  an  order, 
directing  the  judgment  debtor,  or  other  person,  immediately 
to  pay  the  money,  or  deliver  the  articles  of  personal  prop 
erty,  to  a  sheriff,  designated  in  the  order,  upJess  a  ^'eceiver 
has  been  appointed,  or  a  receivership  has  been  extended  to 
the  special  proceeding,  and  in  that  case  to  the  receiver. 


Duty  of  §  3448.  If  the  sheriff,  to  whom  money  is  paid,  or  other 
•heriff.  property  ia  delivered,  pursuant  to  m.  ojpdejr  made  as  pre- 
scribed in  either  o|  the  last  two  ejection  a,  does  not  then  hold 
an  execution  upon  the  judgment  against  the  property  of  the 
judgment  debtor,  he  has  the  same  rights  axid  powers,  and 
is  subject  to  the  same  duties  and  liabilities,  with  respect  to 
the  money  or  property,  ^  if  the  money  had  been  collected, 
or  the  property  had  been  levied  upon  by  him,  by  virtue  of 
such  an  execution ;  except  ai  otherwise  prescribed  in  the 
nexi  sectioiL. 


How  §  8449.  After  a  receiver  has  been  appointed,  or  a  receiv- 

proDerty   ershlp  h^  bccu  extended  to  the  special  proceeding,  the 
w  the     judge  must,  by  order,  direct  the  sheriff  to  pay  the  money  or 
nSent.      the  procccds  of  the  property,  deducting  his  fees,  to  the  re- 
ceiver ;  or,  if  the  case  so  requires,  to  deliver  to  the  receiver 
the  property  in  his  hands.     But  if  it  appears,  to  the  satis- 
faction of  the  judge,  that  an  order,  appointing  a  receiver 
or  extending  a  receivership,  is  not  necessary^  he  may,  by 
an  order  reciting  that  fact,  direct  the  sheri£E  to  apply  the 
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money  so  paid,  or  the  proceeds  of  the  property  so  deliv- 
ered, upon  an  execution  in  favor  of  the  judgment  creditor, 
issued  either  before  or  after  the  payment  or  delivery  to 
the  sheriff. 

§  2450.  Where  money  is  paid,  or  property  is  delivered,  ?'^*'^j^ 
as  prescribed  in  the  last  four  sections,  and  afterwards  the  «r  d^j 
special  proceeding   is  discontinued    or   dismissed ;  or  the  i"^l5^*'"* 
judgment  is  satisfied,  without  resorting  to  that  money  or  «*«• 
property ;  or  a  balance  of  the  money,  or  of  the  proceeds  of 
the  property,  or  a  part  of   the   property,  remains  in  the 
sheriff's  or  the  receiver's  hands,  after  satisfying  the  judg- 
ment, and    the  costs    and    expenses    of   the  special   pro- 
ceeding; the   judge   must  make    an    order,  directing  the 
sheriff  or  receiver  to  pay  the  money,  or  deliver  the  prop 
erty,  so  remaining  in  his  hands,  to  the  judgment  debtor,  or 
to  such  other  person  as  appears  to  be  entitled  thereto,  upon 
payment  of  his  fees,  and  all  other  sums  legally  chargeable 
against  the  same. 


8  2451.  The  judge  by  whom  the  order  or  warrant  was  Jndge 
granted  or  to  whom  it  is  returnable,  may  make  an  mjunc-  enjoin 
tion  order,  restraining  any  person  or  coi-poration,  whether  etc.,  of 
a  party  or  not  a  party  to  the  special  proceeding,  from  mak- 
ing or  suffering  any  transfer  or  other  disposition  of,  or  inter- 
ierence  with,  the  property  of  the  judgment  debtor,  or  the 
property  or  debt,  concerning  which  any  person  is  required 
to  attend  and  be  examined,  until  further  direction  in  the 
premise.    Such  an  injunction  order  may  be  made  simulta- 
neoualy  with  the  oirder  or  warrant,  by  which  the  special 
proceeding  ib  luBtitutied,  a^d  upon  the  same  papers;  or 
aft^rwari^  V,pmi  au  itffidavit,  showing  sufficient  grounds 
therefor.     The  judgQ  or  the  court  may,  as  a  oonditiodi  o{ 
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granting  an  application  to  vacate  or  modify  the  iujunctioD 
order,  i-equire  the  applicant  to  give  security,  in  such  a  sum 
and  in  such  a  manner,  as  justice  requires. 


Mode  of        §  2452.  An  injunction  order,  or  an  order  requiring  a  per- 
oertaiu  °   SOU  to  attend  and  be  examined,  made  as  prescribed  in  this 


orders. 


article,  must  be  served  as  follows : 

1.  The  original  order,  under  the  hand  of  the  judge  mak- 
ing it,  must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was 
made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient,  if  made  upon  an 
officer,  to  whom  a  copy  of  a  summons  must  be  delivered, 
where  a  summons  is  personally  sei*ved  upon  the  corpora- 
tion ;  unless  the  officer  is  specially  designated  by  the  judge, 
as  prescribed  in  section  2444  of  this  act. 


Service  of      §  2453.  The  sheriff,  when  he  arrests  a  judgment  debtor 
raut.        by  \'irtue  of  a  warrant,  issued  as  prescribed  in  this  article, 
must  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affi- 
davit upon  which  it  was  granted. 


How  pro-  §  2454.  A  special  proceeding,  instituted  as  prescribed  in 
duooii?^  this  article,  may  be  discontinued  at  any  time,  upon  such 
or^diV      terms  as  justice  requires,  by  an  order  of  the  judge,  made 


mUsed. 


upon  the  application  of  the  judgment  creditor.  Where  the 
judgment  creditor  unreasonably  neglects  or  delays  to  pro- 
ceed, or  where  it  appears  that  his  judgment  has  been  satis- 
fled,  his  proceedings  may  be  dismissed,  upon  like  terms,  by 
a  like  order,  made  upon  the  application  of  the  judgment 
debtor,  or  of  the  plaintiff  in  a  judgment  creditor's  action 
against  the  debtor,  or  of  a  judgment  creditor  who  has  insti- 
tuted either  of  the  special  proceedings,  authorized  by  this  arid* 
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cle.  Where  an  order  appointing  a  Wver,  or  extending  a  ^'^  "^ 
receiversjhipy  has  been  made^  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in 
this  section,  must  be  given,  in  such  a  manner  as  the  judge 
deems  proper,  to  all  persons  interested  in  the  receivership, 
as  far  as  they  can  conveniently  be  ascertained. 

§  2455.  The  judge  may  make  an  order,  allowing  to  the  Oo§ts  to 
judgment  creditor  a  fixed  sum,  as  costs,  consisting  of  his  JSe^S^ 
witnesses'  fees  and  other  disbursements,  and  of  a  sum,  in 
addition  thereto,  not  exceeding  thirty  dollars;  and  direct- 
ing the  payment  thereof,  out  of  any  money  which  has  come, 
or  may  come,  to  the  hands  of  the  receiver,  or  of  the  sheriff ; 
or,  within  a  time  specified  in  the  order,  by  the  judgment 
debtor,  or  other  person  against  whom  the  special  proceed- 
ing is  instituted. 


§  2456.  Where  the  judgment  debtor,  or  other  person  m.?  to 
against  whom  the  special  proceeding  is  instituted,  has  been  i^btST^ 
examined,  and  property,  applicable  to  the  payment  of  the  ^^' 
judgment,  has  not  been  discovered  in  the  course  of  the 
special  proceeding,  the  judge  may  make  an  order,  allowing 
him  a  like  sum  as  costs ;  and  directing  the  payment  thereof, 
within  a  time  specified  in  the  order,  by  the  judgment  cred- 
itor; or,  except  where  it  is  allowed  to  the  judgment  debtor, 
out  of  any  money  which  has  come,  or  may  come,  to  the 
hands  of  the  receiver  or  of  the  sheriff. 

§  2457.  A  person  who  refuses,  or  without  sufficient  ex-  oiaobedi- 
cuse  neglects,  to  obey  an  order  of  a  judge  or  referee,  made  oSSerT 
pursuant  to  the  last  two  sections,  or  to  any  other  provi-  uhed^"*' 
sion  of  this  article,  and  duly  served  upon  him,  or  an  oral 
direction,  given  directly  to  him  by  a  judge  or  referee,  in 
the  course  of  the  special  proceeding ;    or  to  attend  before 
a  judge  or  referee,  according  to  the  command  of  a  sub- 
poena, duly  sei'ved  upon  him;   may  be  punished  by  the 
judge,  or  by  the  court  out  of  which  the  execution  was  issued, 
as  for  a  contempt. 
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Upon  '^  §  2458.  In  order  to  entitle  a  judgment  creditor  to  main- 
j^dg*  taiii  either  of  the  special  proceedings,  authorized  by  this 
"rwha^^  article,  the  judgment  must  have  been  rendered  upon  the 
theexecu-  judgment  debtor's  appearance,  or  personal  service  of  the 
tK)u^mu8t  gmj^TQiQjjg  upon  him,  for  a  sum  not  less  than  twenty-five 
isaued.  ^ollars,  cxclusivc  of  costs ;  and  the  execution  must  have 
been  issued  out  of  a  court  of  record  ;  and,  either 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor 
has,  at  the  time  of  the  commencement  of  the  special  pro- 
ceeding, an  office  for  the  regular  transaction  of  business  in 
person ;  or 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State, 
to  the  sheriflE  of  the  county  where  he  resides ;  or 

3.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  the  judgment-roll  is  filed ;  unless  the 
execution  was  issued  out  of  a  court,  other  than  that  in  which 
the  judgment  was  rendered,  and,  in  that  case,  to  the  sheriff 
of  the  county  where  the  transcript  of  the  judgment  is  filed. 


In  what        §  2459.  If  the  judgment  debtor,  or  other  person,  i^equired 

judgment  to  attend  and  be  examined,  as  prescribed  in  this  article,  or 

his  baiiee,  the  officcr  of  a  Corporation,  required  to  attend  in  its  behalf, 

attend,     is,  at  the  time  of  the  service  of  the  order  upon  him,  a  resL 

dent  of  the  State,  or  then  has  an  office,  within  the  State, 

for  the  regular  transaction  of  business  in  person,  he  cannot 

be  compelled  to  attend,  pursuant  to  the  order,  or  to  any 

adjournment,  at  a  place  without  the  county  wherein  his 

residence  or  place  of  business  is  situated. 


Noperwn      §  2460.  A  party  or  a  witness,  examined  in  a  special  pro- 
from  an-  ceedinff,  authorized  by  this  article,  is  not  excused  from  an- 

swermg  .  .  .         .  .^i 

ou  the      swenuff  a  question,  on  the  sround  that  his  examination  will 

ground  of  .         *  . 

fraud,      tend  to  convict  him  of  the  commission  of  a  fraud;  or  to 
prove  that  he  has  been  a  party  or  privy  to,  or  knowing  of,  a 
conveyance,  assignment,  transfer,  or  other  disposition  of  prop- 
erty for  any  purpose ;  or  that  he  or  another  person  claims  to  be 
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entitled^  as  against  the  judgment  creditor,  or  a  receiver  ap- 
poiBted  or  to  be  appointed  in  the  special  proceeding,  to  hold 
property,  derived  from  or  through  the  judgment  debtor,  or 
to  be  discharged  from  the  payment  of  a  debt  which  was  due 
to  the  judgment  debtor,  or  to  a  person  in  his  behalf.  But 
an  answer  cannot  be  used,  as  evidence  against  the  person  so 
answering,  in  a  civil  or  criminal  action,  or  in  any  other  spe- 
cial proceeding,  civil  or  criminal. 


§  2461.  Where  the  execution  was  issued  as  prescribed  in  Proceed 
section  1941  of  this  act,  a  debt  due  to,  or  other  personal  where 
property  owned  by,  one  or  more  of  the  defendants  not  sum-  u  aw^irSt 
moned,  jointly  with  the  defendants  summoned,  or  with  any  dewjore. 
of  them,  may  be  reached  by  a  special  proceeding,  instituted 
as  prescribed  in  this  article,  and  founded  upon  the  judg- 
ment. 

§  2462.  Sections  26,  52,  and  279  of  this  act  apply  to  a  proceea. 
special  proceeding,  instituted  as  prescribed  in  this  article ;  mfnoed™ 
and  the  judge  before  whom  it  is  continued,  as  prescribed  oue^Judge 
in  either  of  those  sections,  is  deemed  to  be  the  judge  to  ™dtiiiued 
whom  an  order  or  warrant  is  returnable,  for  the  purpose  of  another, 
any  provision  of  this  or  the  next  article. 

§  2463.  This  article  does  not  apply,  where  the  judgment  cases 
debtor  is  a  corporation  created  by  or  under  the  laws  of  the  TMsdiai. 
State,  or  a  foreign  corporation  specified  in  section  1812  of  appifca-^ 
this  act.      Nor  does  it  authorize  the  seizure  of,  or  other  property 
interference  with,  any  property,  which  is  expressly  exempt  reached 
by  law  from  levy  and   sale   by  virtue  of  an  execution ; 
or  any  money,  thing  in  action,  or  other  property,  held 
in  trust  for  a    judgment   debtor,   where    the   trust    has 
been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  a  person,  other  than  the  judgment  debtor; 
or  the   earnings   of    the    judgment   debtor   for    his  per- 
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sonal  services,  rendered  within  sixty  days,  next  before  the 
institution  of  the  special  proceeding ;  where  it  is  made  to 
appear,  by  his  oath  or  otherwise,  that  those  earnings  are 
necessary  for  the  use  of  a  family,  wholly  or  partly  sup- 
ported by  his  labor. 


When    ■ 

and  how 

receiver 

maybe 

appoint- 

•d. 


ARTIOIiE  SECOND. 

Thb  Bboeivbr. 

Sbc.  2464.  When  and  how  receiver  may  be  appointed. 
2466.  Notice  to  other  creditors. 

2466.  Only  one  receiver  to  be  appointed.     Former  receivership  may  be  ex- 

tended. 

2467.  Order  to  be  filed  and  recorded. 

2468.  When  property  is  vested  in  receiver. 

2469.  How  receiver's  title  to  personal  property  extended  by  relation. 

2470.  County  derk  to  record  orders,  etc.;  penalty  for  neglect. 

2471.  Receiver  to  be  subject  to  control  of  court. 

§  2464.  At  any  time  after  making  an  order,  requiring  the 
judgment  debtor,  or  any  other  person,  to  attend  and  be 
examined,  or  issuing  a  warrant,  as  prescribed  in  article  first 
of  this  title,  the  judge  to  whom  the  order  or  warrant  is  re- 
turnable may  make  an  order,  appointing  a  receiver  of  the 
property  of  the  judgment  debtor.  At  least  two  days'  notice 
of  the  application  for  the  order  appointing  a  receiver,  must 
be  given  personally  to  the  judgment  debtor,  unless  the  judge 
is  satisfied  that  he  cannot,  with  reasonable  diUgence,  be 
found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks 
proper.  But  where  the  order  to  attend  and  be  examined, 
or  the  warrant,  has  been  served  upon  the  judgment  debtor, 
a  receiver  may  be  appointed  upon  the  return .  day  thereof 
or  at  the  close  of  the  examination,  without  further  notice 
to  him. 


Notice  to       §  2465.  The  judge  must  ascertain,  if  practicable,  by  the 
eroditon.  oath  of  the  judgment  debtor,  or  otherwise,  whether  an  action, 
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specified  in  article  first  of  title  fourth  of  chapter  fifteenth 
of  this  act,  or  a  special  proceeding  instituted  as  prescribed 
in  article  first  of  this  title,' is  pending  against  the  judgment 
debtor.  11  either  is  pending,  and  a  receiver  has  not  been 
appointed  therein,  notice  of  the  application  for  the  appoint- 
ment of  a  receiver,  and  of  all  the  subsequent  proceedings 
respecting  the  receivership,  must  be  given,  in  such  a  man- 
ner as  the  judge  directs,  to  the  judgment  creditor  prosecut- 
ing it. 

§  2466.  Only  one  receiver  of  the  property  of  a  judgment  Oniy  ono 
debtor  shall  be  appointed.    Where  a  receiver  thereof  has  ^.'J®^ 
already  been  appointed,  the  judge,  instead  of  making  the  Former' 
order  prescribed  in  the  last  section  but  one,  must  make  an  ^>p  m*y 
order,  extending  the  receivership  to  the  special  proceeding  tended, 
before  him.     Such  an  order  gives  to  the  judgment  creditor 
the  same  rights,  as  if  a  receiver  was  then  appointed  upon 
his  application ;  including  the  right  to  apply  to  the  court 
to  control,  direct,  or  remove  the  receiver,  or  to  subordinate 
the  proceedings  in  or  by  which  the  receiver  was  appointed, 
to  those  taken  under  his  judgment, 

§  2467.  An  order  appointing  a  receiver,  or  extending  a  ^JflJiT 
receivership,  must  be  filed  in  the  office  of  the  clerk  of  the  JJ^JJ; 
county,  wherein  the  judgment-roll  in  the  action  is  filed;  or, 
if  the  special  proceeding  is  founded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judg- 
ment was  rendered,  in  the  office  of  the  clerk  of  the  county, 
wherein  the  transcript  of  the  judgment  is  filed. 

§  2468.  The  property  of  the  judgment  debtor  is  vested  when 
in  a  receiver,  who  has  duly  qualified,  from  the  time  of  filing  js  seated 
the  order  appointing  him,  or  extending  his  receivership,  as  «r. 
the  case  may  be ;  subject  to  the  following  exceptions : 

1.  Real  property  is  vested  in  the  receiver,  only  from  the 
time  when  the  order,  or  a  certified  copy  thereof,  as  the  case 
[4dJ  as? 
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may  be,  is  filed  with  the  clerk  of  the  county  where  it  If 
situated. 

2,  Where  the  judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  State,  his 
personal  property  is  vested  in  the  receiver,  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
whose  office  it  is  recorded,  is  filed  with  the  derk  of  the 
county  where  he  resides. 

Howra-  §  2469.  Where  the  receiver's  title  to  personal  property 
title  to  has  become  vested,  as  prescribed  in  the  last  section,  it  also 
property  extcuds  back,  by  relation,  for  the  benefit  of  the  judgment 
by  roUfc^  creditor  in  whose  behalf  the  special  proceeding  was  insti- 
tuted, as  follows : 

1.  Where  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  or  a  warrant,  requiring  the  sheriff 
to  arrest  him  and  bring  him  before  the  judge,  has  been 
served,  before  the  appointment  of  the  receiver,  or  the  ex- 
tension of  the  receivership,  the  receiver's  title  extends  back, 
so  as  to  include  the  personal  property  of  the  judgment 
debtor,  at  the  time  of  the  service  of  the  order  or  warrant 

2.  Where  an  order  or  warrant  has  not  been  served,  as  spe- 
cified in  the  foregoing  subdivision,  but  an  order  has  been 
made,  requiring  a  person  to  attend  and  be  examined,  con- 
cerning property  belonging,  or  a  debt  due,  to  the  judgment 
debtor,  the  receiver's  title  extends  to  the  personal  property, 
belonging  to  the  judgment  debtor,  which  was  in  the  hands, 
or  under  the  control,  of  the  person  or  corporation  thus  '^- 
quired  to  attend,  at  the  time  of  the  service  of  the  order ;  and 
to  a  debt  then  due  to  him  from  that  person  or  corporation. 

3.  In  every  other  case,  where  notice  of  the  application  for 
the  appointment  of  the  receiver  was  given  to  the  judgment 
debtor,  the  receiver's  title  extends  to  the  personal  property 
of  the  judgment  debtor,  at  the  time  when  the  notice  was 
served,  either  personally,  or  by  complying  with  the  require- 
ments of  an  order,  prescribing  a  substitute  for  personal 
service. 

4.  Where  the  case  is  within  two  or  more  of  the  forego 
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ing  subdivisions  of  this  section^  the  rale  most  favorable  to 
the  judgment  creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  good  faith,  without  notice,  and  for  a  valuable  considera- 
tion ;  or  the  paymwt  of  a  debt  in  good  faith,  and  without 
notica 


§  2470.  Each  county  clerk  must  keep  in  his  office  a  Co^n 
book,   indexed  to  the  names  of  the  judgment  debtors,  reoord  or 
styled  "  book  of  orders  appointing  receivers  of  judgment  Demuty  ' 
debtors ".    A  county  clerk,  in  whose  office  an  order  or  a  leSt?*** 
certified  copy  of  an  order  is  filed,  as  preacribed  in  section 
2467  or  section  2468  of  this  act,  must  immediately  note 
thereupon  the  time  of  filing  it,  and,  as  soon  as  practicable, 
must  record  it,  in  the  book  so  kept  by  him.    He  must  also, 
upon  request,  furnish  forthwith  to  any  party  or  person 
interested,  one  or  more  certified  copies  thereof.    For  each 
omission  to  comply  with  any  provision  of  this  section,  a 
county  clerk  forfeits,  to  the  party  aggrieved,  two  hundred 
and  fifty  dollars,  in  addition  to  all  damages  sustained  by 
reason  of  the  omission. 


§  2471.  A  receiver,  appointed  as  prescribed  in  this  arti-  ^gJ*^J^ 
cle,  is  subject  to  the  direction  and  control  of  the  court  out  JjJJ^j  ^ 
of  which  the  execution  was  issued.    Where  an  order  has  ^^^ 
been  made,  extending  a  receivership  to  a  special  proceeding 
founded  upon  a  subsequent  judgment,  the  control  over,  and 
direction  of,  the  receiver,  with  respect  to  that  judgment, 
remain  in  the  court  to  whose  control  and  direction  he  was 
originally  subject 
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CHAPTER 

SURROGATES'  COURTS,  AND  PROCEEDINGS 

THEREIN. 

TITLE       I. — Organization,  jumsdiction,  and    powebs   of   the 

ootST.    Duties,  powers,  and  dibabiuties  of  the 

SUBEOOATB,  AND  THE  OFFICERS  OF  THB  OOUBT.   MlB- 
CBtLANBOVS  PROVISIONS. 

TITLE     II. — ^Protisions  relating  grnbrally  to  the  psoceed- 

INGS  IN  surrogates'  COURTS,  AND  TO  APPBAUS  FR03I 
THOSE  COURTS. 

TITLE    III. — O&ANTING  AND    BBTOKING  PROBATE,    LBTrBBS    TESTA- 

XENTART,  AND   UEflTERS   OF  ADKINI8TRATI0K:<       FOR- 
EIGN WILLS ;   ANCILLARY  LETTERS. 

TITLE    IV. — Proceedings  bt  or  against  an  executor  or  adion 

ISTRATOR,   touching  THE  ADMINISTRATION   AK1>  8B1V 

TLEHBNT  OF  THE   ESTATE. 

TITLE     y. — ^DiSTosmoN  of  thb  dkcedebt's  real  fropebot,  fob 

the  pathent  of  debts  and  funbrax.  bxpbn8e8. 
Distribution  of  the  proceeds. 

TITLE    VL — Provisions  relating  to  a  testamentart  iRUffrBB. 

TITLE  Vn. —Provisions  relatino  toa  ouarduv. 


TITLE  I. 

Organization^  jurisdiction,  and  powers  of  the  courL  Duties^ 
powers  J  and  disabilities  of  the  surrogate^  and  the  officers 
of  the  court    Miscellaneous  provisions. 

Article  1.  JariBdiction  of  the  court  and  authority  of  the  surrogate. 

2.  General  duties  and  disabilities  of  the  surrogate,  or  temporary  sur- 

rogate. 
8.  Clerks ;  stenographers ;  miscellaneous  provisionfl. 
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ART.  L 

ARTICLE  FIRST. 

JoBIBDICnON  07  THE  CotTRT  AND  AUTHORITT  OF  THB  SUBBOaAIB. 

8bc.  2472.  General  jarisdiction  of  surrogate's  court. 

2473.  Presumption  of  jurisdiction. 

2474.  Jurisdiction  not  lost  by  defect  in  record. 

2475.  Effect  of  exercise  of  jurisdiction. 

2476.  Exclusive  jurisdiction. 

2477.  Concurrent  jurisdiction  of  two  or  more  surrogates. 

2478.  Jurisdiction,  how  affected  by  locality  of  debts. 

2479.  Jurisdiction  in  new  or  altered  county. 

2480.  Id. ;  transfer  of  proceedings  to  proper  county. 

2481.  Incidental  powers  of  the  surrogate. 

2482.  This  chapter  applicable  to  preyious  wills,  etc. 

§  2472.  Each  surrogate  must  hold,  within  his  county,  a  General 
court,  which  has,  in  addition  to  the  powers  conferred  upon  tion  of ' 

surro* 

it,  or  upon  the  surrogate,  by  special  provision  of  law,  juris-  gate's 
diction,  as  follows : 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate; 
to  revoke  the  probate  thereof ;  and  to  take  and  revoke  pro- 
bate of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters 
of  administration,  and  to  appoint  a  successor  in  place  of  a 
person  whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the 
accounts,  of  executors,  administrators,  and  testamentary 
trustees ;  to  remove  testamentary  trustees,  and  to  appoint  a 
successor  in  place  of  a  testamentary  trustee  so  removed. 

4.  To  enforce  the  payment  of  debts  and  legacies ;  the 
distribution  of  the  estates  of  decedents ;  and  the  payment 
or  delivery,  by  executors,  administrators,  and  testamentary 
trustees,  of  money  or  other  property  in  their  possession, 
belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests 
in  real  property,  of  decedents,  for  the  payment  of  their 
debts  and  funeral  expenses,  and  the  disposition  of  the  pro- 
ceeds thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the 
afEairs  of  decedents,  according  to  the  provisions  of  the  stat- 
ates  relating  thereto. 


5§  2473-2476.  SUBB0GATE8'  OOUETS.  [chap,  xviil 

TiTLiL  ^  r£^  appoint  and  remove  guardians  for  infants ;  to  com- 
pel the  payment  and  delivery  by  them  of  money  or  other 
property  belonging  to  their  wards ;  and,  in  the  cases  spe- 
cially prescribed  by  law,  to  direct  and  control  their  conduct, 
and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in 
the  manner,  prescribed  by  statute. 


PreBomp 
tion  of 
jurisdio- 
tion. 


§  2473.  Where  the  jurisdiction  of  a  sun'ogate's  court  to 
make,  in  a  case  specified  in  the  last  section,  a  decree  or  other 
determination,  is  drawn  in  question  collaterally,  and  the 
necessary  parties  were  duly  cited  or  appeared,  the  jurisdic- 
tion is  presumptively,  and,  in  the  absence  of  fraud  or  collu 
sion,  conclusively,  established,  by  an  allegation  of  the  juris- 
dictional facts,  contained  in  a  written  petition  or  answer, 
duly  verified,  used  in  the  suiTogate's  court.  The  fact  that 
the  pai-ties  were  duly  cited  is  presumptively  proved,  by  a 
recital  to  that  eflfect  in  the  decree. 


Jurisdlo- 
tloii  not 
lost  by 
defect  in 
record. 


§  2474.  The  surrogate's  court  obtains  jurisdiction  in 
every  case,  by  the  existence  of  the  jurisdictional  facts  pre- 
scribed by  statute,  and  by  the  citation  or  appearance  of  the 
necessary  parties.  An  objection  to  a  decree  or  other  deter- 
mination, founded  upon  an  omission  therein,  or  in  the  papers 
upon  which  it  was  founded,  of  the  recital  or  proof  of  any 
fact  necessary  to  jurisdiction,  which  actually  existed,  oi 
the  failure  to  take  any  intermediate  proceeding,  required 
by  law  to  be  taken,  is  available  only  upon  appeal.  But, 
for  the  better  protection  of  any  party,  or  other  person  inter- 
ested, the  surrogate's  court  may,  in  its  discretion,  allow 
such  a  defect  to  be  supplied  by  amendment. 


Effect  of 
exerolte 
of  Joric- 
dlotion. 


§  2475.  Jurisdiction,  once  duly  exercised  over  any  matter, 
by  a  surrogate's  court,  excludes  the  subsequent  exercise  of 
jurisdiction  by  another  surrogate's  court,  over  the  same 
matter,  and  all  its  incidents,  except  as  otherwise  specially 
prescribed  by  law.  Where  a  guardian  has  been  duly 
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appointed  by,  or  letters  testamentary  or  of  administration 
have  been  duly  issued  from,  or  any  other  special  proceeding 
has  been  duly  commenced  in,  a  surrogate's  court  having 
jurisdiction,  all  further  proceedings,  to  be  taken  in  a  surro- 
gate's court,  with  respect  to  the  same  estate  or  matter,  must 
be  taken  in  the  same  court. 

§  2476.  The  suiTOgate's  court  of  each  county  has  juris-  Ez»iiitfyt 
diction,  exclusive  of  every  other  surrogate's  court,  to  take  lum. 
the  proof  of  a  will,  and  to  grant  letters  testamentary  there- 
upon, or  to  grant  letters  of  administration,  as   the  case 
requires,  in  either  of  the  following  cases : 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a 
resident  of  that  county,  whether  his  death  happened  there 
or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State, 
died  within  that  county,  leaving  personal  property  within 
the  State,  or  leaving  personal  property  which  has,  since 
his  death,  come  into  the  State,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State, 
died  without  the  State,  leaving  personal  property  within 
that  county,  and  no  other;  or  leaving  personal  property 
which  has,  since  his  death,  come  into  that  county,  and  no 
other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death, 
a  resident  of  the  State,  and  a  petition  for  probate  of  his 
will,  or  for  a  grant  of  letters  of  administration,  under  sub- 
division second  or  third  of  this  section,  has  not  been  filed 
in  any  surrogate's  court ;  but  real  property  of  the  dece- 
dent, to  which  the  will  relates,  or  which  is  subject  to  dispo- 
sition under  title  fifth  of  this  chapter,  is  situated  within 
that  county,  and  no  other. 


§  2477.  Where  personal  property  of  the  decedent  is  Conoar- 
within,  or  comes  into,  two  or  more  counties,  under  the  cir-  rudiotioi 

of   ttVffi 

cumstances  specified  in  subdivision  third  of  the  last  sec-  op  more 
tion ;  or  real  property  of  the  decedent  is  situated  in  two  8»^^ 
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or  more  counties,  under  the  circumstances  specified  in  sub- 
division fourth  of  the  last  section ;  the  surrogate's  courts  of 
those  counties  have  concurrent  jurisdiction,  exclusive  of 
every  other  surrogate's  court,  to  take  the  proof  of  the  will 
and  grant  letters  testamentary  thereupon,  or  to  grant  letters 
of  administration,  as  the  case  requires.  But  where  a  petition 
for  probate  of  a  will,  or  for  letters  of  administration,  has 
been  duly  filed  in  either  of  the  courts  so  possessing  concur- 
rent Jurisdiction,  the  jurisdiction  of  that  court  excludes 
that  of  the  other. 


Jarlsdlo- 
tion,  bow 

hj  local- 
ity of 
debts. 


§  2478.  For  the  purpose  of  conferring  jurisdiction  upon 
a  surrogate's  court,  a  debt,  owing  to  a  decedent  by  a  resident 
of  the   State,  is  regarded  as  personal  property,  situated 
within  the  county  where  the  debtor,  or  either  of  two  or 
more  joint  debtors,  resides ;  and  a  debt,  owing  to  him  by  a 
domestic  corporation,  is  regarded  as  personal  property,  sit- 
uated within  the  county  where  the  principal  office  of  the 
corporation  is  situated.     But  the  foregoing  provision  does 
not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in 
terms  negotiable,  or  payable  to  the  bearer  or  holder.    Such 
a  debt,  whether  the  debtor  is  a  resident  or  a  non-resident 
of  the  State,  or  a  foreign  or  a  domestic  government,  state, 
county,  public  officer,  association,  or  corporation,  is,  for  the 
purpose  of  so  conferring  jurisdiction,  regarded  as  personal 
property,  at  the  place  where  the  bond,  note,  or  other  in- 
strument is,  either  within  or  without  the  State. 


Inrtidlo- 

cionin 

aewor 

altered 

eosntj. 


§  2479.  Where  a  new  county  has  been  heretofore,  or  is 
hereafter  erected,  or  territory  has  been  heretofore,  or  is 
hereafter,  transferred  from  one  county  to  another,  the  juiis- 
diction  of  the  surrogate's  court  of  each  of  the  counties 
affected  thereby,  to  take  the  proof  of  a  will,  or  to  grant  let- 
ters, depends  upon  the  locality,  when  the  petition  is  pre- 
sented, of  the  place,  where  the  property  of  the  decedent  is 
situated,  or  where  the  event  occurred,  as  the  case  may  be, 
which  determines  jurisdiction.     If,  before  the  erection  of 
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the  new  county,  or  the  transfer  of  the  territory,  letters  ^*^'  * 
have  been  granted,  upon  the  ground  that  the  decedent  died 
or  resided  within  the  county,  the  surrogate's  court  of  the 
county,  embracing  the  place  where  he  died  or  resided,  has 
exclusive  jurisdiction  of  the  estate,  and  of  all  matters  inci- 
dental thereto ;  and  if  that  place  is  embraced  within 
another  county,  certified  copies  of  any  papers  or  proceed- 
ings, filed,  entered,  or  recorded  in  Uie  surrogate's  court 
thereof,  must  be  furnished,  on  payment  of  the  fees  therefor, 
by  the  proper  officer,  to  any  person  interested  in  the  estate ; 
and,  upon  the  latter's  request  and  payment  of  the  fees  there- 
for, the  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and 
with  like  effect  as  the  originals.  Where  the  letters  were 
granted  upon  any  ground  other  than  the  decedent's  death 
or  residence  within  the  county,  the  jurisdiction  of  the  court 
from  which  they  were  issued,  remains  unaffected  by  any 
change  in  the  territorial  limits  of  its  county. 

§  2480.  A  special  proceeding  pending  in  a  surrogate's  Jj^^^^^, 
court,  whose  jurisdiction  to  entertain  the  same  is  taken  ^'  pyo- 
away  by  the  provisions  of  the  last  section,  or  in  conse-  p^^J^jt^®' 
quence  of  the  erection  of  a  new  county,  or  the  alteration 
of  the  territorial  limits  of  a  county,  after  this  act  takes 
effect,  must  be  transferred,  by  order  of  the  court  in  which 
it  is  pending,  to  the  surrogate's  court  having  jurisdiction  ; 
and  the  latter  court  has  the  same  jurisdiction,  power,  and 
authority   with   respect   thereto,  which  the  former  court 
would  have  had,  if  the  territorial  limits  of  its  county  had 
not  been  changed. 


§  2481.  A  surrogate,  in  court  or  out  of  court,  as  the  incident, 
ease  requires,  has  power :  en  of  th« 

1.  To  issue  citations  to  parties,  in  any  matter  within  the 
jurisdiction  of  his  court ;  and,  in  a  case  prescribed  by  law, 
to  compel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  pro- 
ceeding in  his  court ;  and  where  all  persons  who  are  neces- 
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saiy  parties  have  not  been  cited  or  notified,  and  chatioa  or 
notice  has  not  been  waived  by  appearance  or  otherwise,  it 
is  his  dntVy  before  proceeding  farther,  so  to  adjonm  the 
same,  and  to  issue  a  supplemental  citatLcm,  or  require  the 
petitioner  to  give  an  additional  notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  re- 
quirii]^  the  attendance  of  a  witness,  residing  or  being  in 
any  part  of  the  State;  or  a  subpoena  duces  tecum,  requir- 
ing such  attendance,  and  the  production  of  a  book  or 
paper  nuiterial  to  an  inqniiy  pending  in  the  conrt. 

4.  To  enjoin,  by  order,  an  executor,  admmistrator,  testa- 
mentary trustee,  or  guardian,  to  whom  a  citation  or  other 
process  has  been  duly  issued  from  his  court,  from  acting 
as  such,  until  the  further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of 
his  court,  to  perform  any  duty  imposed  upon  him,  by 
statute,  or  by  the  surrogate's  court,  under  authority  of  a 
statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of 
a  former  time,  a  decree  or  order  of  his  court ;  or  to  grant  a 
new  trial  or  a  new  hearing  for  fraud,  newly  discovered  evi« 
deuce,  clerical  error,  or  other  sufficient  cause.  The  powers^ 
conferred  by  this  subdivision,  must  be  exercised  only  in  a 
like  case  and  in  the  same  manner,  as  a  court  of  record  and 
of  general  jurisdiction  exercises  the  same  powers.  Upon  an 
appeal  from  a  determination  of  the  surrogate,  made  upon  an 
application  pursuant  to  this  subdivision,  the  general  term 
of  the  supreme  court  has  the  same  power  as  the  surrogate ; 
and  his  determination  must  be  reviewed,  as  if  an  original 
application  was  made  to  that  temu 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil 
or  criminal,'in  any  case,  where  it  is  expressly  prescribed  by 
law  that  a  court  of  record  may  punish  a  person  for  a  similar 
contempt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  di» 
qualification  of  a  judge  in  certain  cases,  to  complete  anj 
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anfinished  business,  pending  before  his  predecessor  in  the 
office,  including  proofs,  accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name,  add- 
ing to  his  signature  the  date  of  so  doing,  all  records  or 
papers,  left  uncompleted  or  unsigned  by  any  of  his  prede- 
cessor's. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of 
his  court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided 
for  in  the  foregoing  subdivisions  of  this  section,  to  proceed, 
in  all  mattei-s  subject  to  the  cognizance  of  his  court,  accord- 
ing to  the  coui'se  and  practice  of  a  court,  having,  by  the 
common  law.  Jurisdiction  of  such  matters,  except  as  other- 
wise prescribed  by  statute ;  and  to  exercise  such  incidental 
powers,  as  are  necessary  to  carry  into  effect  the  powers 
expressly  conferred. 


§  2482.  Each  provision  of  this  chapter,  relating  to  the  ju-  ThUoba^ 
risdiction  of  the  surrogate's  court,  to  take  the  proof  of  a  will,  cable  tc 
and  to  grant  letters  testamentary,  or  letters  of  administra-  wms.  *»•' 
tion,  or  regulating  the  mode  of  proceeding  in  any  matter 
connected  with  the  estate  of  a  decedent,  applies,  unless 
otherwise  expressly  declared  therein,  whether .  the  will  was 
made,  or  the  decedent  died,  before  or  after  this  chapter 
takes  effect. 


ARTICLE  SECOND. 

GEXSRAL  DUTIBS  and  OISABILITIBS  09  THE  SUBBOOATB,  OB  TbMPOBABT 

SUBBOOATB. 

Sbc.  2483.  Surrogate  and  acting  eurroffale  ;  their  official  deaignations. 

2484.  Vacancy  or  disability ;  who  to  act  as  surrogate. 

2485.  Id.;  if  surrogate  disqualified. 

2486.  Id.;  in  New. York  and  Kings  counties. 

2487.  Proof  of  authority. 

2488.  Id. ;  when  and  how  made. 

2489.  How  authority  superseded. 

2490.  Proceedings  in  New-Tork  and  Kings  counties  regnlftted. 

2491.  Id. ;  transfer  of  proceedings  to  surrogate's  court. 

2492.  Temporary  surrogate ;  when  board  of  superrisors  may  »ppoiak 

2493.  Id. ;  compensation. 

2494.  Id. ;  acts,  etc.,  where  and  how  recorded. 
240.5   Surrogate,  when  not  to  be  counsel,  etc 
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'^"'"**     Sec.  2496.  Surrogate,  when  diaqoalified. 

2497.  Disqualification  ;  when  objection  must  be  taken. 

2498.  2489.  Books  to  be  kept  by  surrogate. 

2500.  Papers  and  books  to  be  preserved. 

2501.  Surrogate  to  report  fees. 

2502.  Id. ;  in  New- York  county. 

2503.  What  papers  to  be  transmitted  to  secretary  of  State  ;  expenses  thereof . 

Surrogate      g  2483.  Where  the  county  judge  is  also  surrogate,  he 
iug  surro-  m^^y  be  designated,  in  any  paper  or  proceeding  relating  to 
*?tde*"  ^^^  office  of  suiTogate,  as  the  surrogate  of  the  county,  with- 
natious.    Qut  any  addition  referring  to  his  office  as  county  judge.     A 
local  officer  elected,  as  prescribed  in  the  constitution,  to 
discharge  the  duties  of  surrogate,  or  of  county  judge  and 
suiTogate,  is  designated  in  this  act,  and,  when  acting  as  sur- 
rogate, may  be  designated,  as  the  "  special  suiTogate  "  of  his 
county.     ^Vhere  an  officer,  other  than  the  surrogate,  acts  as 
suiTogate  in  a  case  prescribed  by  law,  he  must  be  desig- 
nated by  his  official  title,  with  the  addition  of  the  words, 
"  and  acting  surrogate  ". 

Vacancy  §  2484.  Where,  in  any  county,  except  New- York  or 
i'ty ;  who  Kiugs,  the  office  of  surrogate  is  vacant ;  or  the  surrogate  is 
surrogate,  disabled,  by  reason  of  sickness,  absence,  or  lunacy ;  and 
special  provision  is  not  made  by  law,  for  the  discharge  of 
the  duties  of  his  office  in  that  contingency ;  the  duties  of 
his  office  must  be  discharged,  until  the  vacancy  is  filled,  or 
the  disability  ceases,  as  follows : 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  sun*ogate,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  special 
county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like 
manner  disabled,  or  is  precluded  or  disqualified,  by  the 
county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  district-attorney. 

But  before  an  officer  is  entitled  to  act,  as  prescribed  in 
this  section,  proof  of  his  authority  to  act,  as  prescribed  ii) 
section  2487  of  this  act,  must  be  made. 
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§  2485.  Where  the  surrogate  of  any  county,  except  New-  ^^^f^  ^' 
York  or  Kings,  is  precluded  or   disqualified  from  acting  J?"®^ 
with  respect  to  any  particular  matter,  his  jurisdiction  and  tiSS, 
powers  with  respect  to  that  matter  vest  in  the  several  offi- 
cers designated  m  the  last  section,  in  the  order  therein  pro- 
vided for.     If  there  is  no  such  officer  qualified  to  act  there- 
in, the  surrogate  may  file  in  his  office  a  (Certificate  stating 
that  fact ;  specifying  the  reason  why  he  is  disqualified  or 
precluded,  and  designating  the  surrogate  of  an  adjoining 
county,  other  than  In  ew- York  or  Kings,  to  act  in  his  place 
in  the  particular  matter.     Thereupon  the  surrogate  so  desig- 
nated nas,  with  respect  to  that  matter,  all  the  jurisdiction 
and  powers  of  the  surrogate  making  the  designation,  and 
may  exercise  the  same  in  either  county. 

§  2486.  In*  the  county  of  New- York,  the  court  of  com-  m.  ;  in 
men  pleas  for  that  city  and  county,  and,  in  the  county  of  York  and 
Kings,  the  supreme  court,  at  a  special  term  thereof  held  in  ^^^^*j„ 
the  city  of  Brooklyn,  must,  upon  the  presentation  of  proof 
of  its  authority,  as  prescribed  in  the  next  section,  exercise 
all  the  powers  and  jurisdiction  of  the  surrogate's  court,  as 
follows : 

1.  Where  the  surrogate  is  precluded  or  disqualified  from 
acting,  with  respect  to  a  partocular  matter,  it  must  exercise 
all  the  powers  and  jurisaiction  of  that  court  with  respect 
to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant, 
or  the  surrogate  is  disabled  by  reason  of  sickness,  absence, 
or  lunacy,  it  must  exercise  all  the  powers  and  jurisdiction 
of  that  court,  until  the  vacancy  is  filled,  or  the  disability 
ceases,  as  the  case  may  be. 

§  2487.  The  authority  of  another  officer,  or,  in  the  county  Proof  ot 
of  New- York,  of  the  court  of  common  pleas,  or,  in  the  county  fty!^^^ 
of  Kings,  of  the  supreme  court,  to  act  as  prescribed  in  the 
last  three  sections,  must  be  proved,  in  one  of  the  following 
modes : 

1.  Where  the  suiTogate  is  disqualified,  or  precluded  from 
acting  in  a  particular  matter,  that  fact  may  be  proved  by 
the  surrogate's  certificate  thereof ;  or,  e;xcept  as  otherwise 
prescribed  in  section  2485,  by  affidavit  or  oral  testiibony. 

2.  The  fact  that  the  surrogate  is  so  disqualified  or  pre^ 
eluded,  or  that  he  is  disabled,  or  that  the  office  is  vacant, 
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and  also  the  authority  of  the  officer,  or  of  the  court,  as  the 
case  may  be,  to  act  iu  his  place,  may  be  proved,  and  are 
deemed  conclusively  established,  by  an  order  of  the  general 
term  of  the  supreme  coui*t,  held  within  the  department  em- 
bracing the  county.  After  such  an  order  is  made,  the  sur- 
rogate shall  not  make  the  certificate  specified  in  section 
2485  of  this  act,  and  if  such  a  certificate  has  been  theretofore 
filed,  the  powers  and  iurisdiction  of  the  surrogate  therein 
designated,  as  specified  in  that  section,  thenceforth  cease. 

Wj^J»®n  §  -488.  An  order  may  be  made,  as  prescribed  in  subdi- 
made.  visiou  second  of  the  last  section,  upon  or  without  notice,  as 
the  general  term  thinks  proper.  It  must  recite  the  cause 
of  the  making  thereof ;  it  must  designate  the  officer  or  court, 
empowered  to  discharge  the  duties  of  the  office  of  surro- 
gate ;  and,  if  it  relates  to  a  particular  matter  only,  it  must 
designate  that  matter.  It  may,  in  the  discretion  of  the 
court,  require  an  c^cer  to  give  security,  for  the  due  dis- 
charge of  his  duties  therein.  Where  the  office  of  surrogate 
is  vacant,  or  the  surro^te  is  disabled  by  reason  of  lunacy, 
the  attorney-general,  3  directed  by  the  governor,  must,  or 
the  district-attorney,  upon  his  own  motion,  may,  apply  for 
the  order;  and  the  general  term  must  grant  it  upon  his 
application.  The  general  term  may  also  grant  the  order, 
upon  the  application  of  a  party,  or  a  person  about  to  become 
a  party,  to  any  special  proceeding  in  the  surrogate's  court, 
where  the  surrogate  is  sick  or  absent,  the  grantiD^  of  the 
order  rests  in  the  discretion  of  the  court,  and  its  efrect  may 
be  qualified,  as  the  court  thinks  proper. 

Sority""  §  -489.  Where  an  order  is  made  by  the  general  term,  as 
juper-  prescribed  in  the  last  two  sections,  or  an  appointment  is 
^  made  by  the  board  of  supervisors,  as  prescribed  in  section 
2492  of  this  act,  for  any  cause  except  a  vacancy  in  the  office 
of  surrogate,  it  may  be  revoked,  without  prejudice  to  any 
proceed  mgs  theretofore  taken  by  virtue  thereof,  by  the 
general  term  of  the  department  embracing  the  surrc^te's 
county,  upon  proof  that  it  was  improvidently  made,  or 
that  the  cause  of  making  it  has  become  moperative. 
Such  an  order  or  appointment,  made  upon  the  ground  that 
the  surrogate's  office  is  vacant,  is  superseded,  without  any 
formal  revocation,  by  the  filling  of  the  vacancy.    After  the 
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order  or  appointment  is  revoked,  or  the  vacancy  is  filledy  as  ^*^*  ^ 
the  case  may  be^  the  unfinished  business,  in  any  proceed- 
ings taken  by  virtue  of  the  order  or  appointment,  must  be 
transferred  to,  and  may  be  completed  by,  the  surrogate,  in 
the  same  manner  and  with  like  effect,  as  where  a  new  sur- 
rogate completes  the  unfinished  business  of  his  predecessor. 

§  2490.  In  a  special  proceeding  cognizable  before  a  sur-  Prooeed^ 
rogate,  taken  in  the  court  of  common  pleas,  or  the  supreme  Kft.*^ 
court,  as  prescribed  in  this  article,  the  seal  of  the  court  K?ng8*"^ 
in  which  it  is  taken,  must  be  used,  where  a  seal  is  necessary.  n^i^Ua 
The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case 
may  be,  and  issues  therein  must  be  tried,  as  in  an  action 
brought  in  that  court.      The  clerk  of  that  court  must 
sign  each  record,  which  is  required  to  be  signed  by  the 
surrrgate  or  the  clerk  of  the  surrogate's  court.     The  issuing 
of  a  citation  may  be  directed,  and  any  order  intermediate 
the  <dtation  and  the  decree  miay  be  made,  by  a  judge  of  the 
court. 

§  2491.  The  court  may,  at  any  time,  in  its  discretion,  upon  id.;  tnui* 
being  satisfied  that  the  reason  for  the  exercise  of  its  powers  proceed 
and  jurisdiction  has  ceased  to  operate,  make  an  order  to  wrro- 

.         ffate*8 

transfer  to  the  surrogate's  court,  any  matter  then  pending  oourt. 
before  it.  Such  an  order  operates  to  transfer  the  same 
accordingly.  Immediately  after  such  a  transfer,  or  after  the 
revocation  of  the  order  of  the  general  term,  as  prescribed 
in  the  last  section  but  one,  the  surrogate  must  cause  entries 
to  be  made  in  the  proper  book  in  his  office,  referring  to  all 
the  papers  filed,  and  orders  entered,  or  other  proceedings  " 
taken,  in  the  court  of  common  pleas,  or  the  supreme  court ; 
and  he  may  cause  copies  of  any  of  the  orders  or  papers  to 
be  made,  and  recorded  or  filed  in  his  office,  at  the  e2q)ense 
of  the  county. 

§  2492.  In  any  county,  except  New- York  or  Kings,  if  the  Tempo 
Bunx^ate  is  disabled,  by  reason  of  sickness,  absence,  or  rotate: 
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b"ard\f  lunacy,  or  the  office  of  surrogate  becomes  vacant  before 
the  expiration  of  a  full  term,  and  there  is  no  special  surro- 
gate, or  special  county  judge  of  the  same  county,  who  i? 
competent  and  able  to  act  as  surrogate,  the  board  of  super- 
visors may,  in  its  discretion,  appoint  a  suitable  person, 
to  act  as  surrogate,  until  the  surrogate's  disability  ceases, 
or  his  term  of  office  expires,  if  the  disability  continues 
until  then  ;  or  until  a  special  siurogate  or  a  special  county 
judge  is  elected  or  appointed.  A  person  so  appointed  must, 
before  entering  upon  the  execution  of  the  duties  of  his 
office,  take  and  file  an  oath  of  office,  and  give  an  official 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected 
to  the  office  of  surrogate. 


Id.;  com-      §  2493.  An  officer,  or  a  person  appointed  by  the  board. 

tion.  of  supervisoi's,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  consequence  of  disability,  as 
prescribed  in  the  last  nine  sections,  must  be  paid,  for  the 
time  during  which  he  so  acts,  a  compensation  equal,  pro  rata, 
to  the  salary  of  the  surrogate ;  or,  in  a  county  where  the 
county  judge  is  also  surrogate,  to  the  salaiy  of  the  county 
judge.  The  amount  of  his  compensation  must  be  audited 
and  paid,  in  like  manner  as  the  salary  of  the  surrogate,  or 
of  the  county  judge,  as  the  case  may  be.  Where  an  officer 
of  the  county  performs  the  duties  of  the  surrogate,  with 
respect  to  a  particular  matter,  wherein  thie  surrogate  is  dis- 
qualified or  precluded  from  acting,  the  supervisors  of  the 
county  must  allow  him  a  just  compensation  for  his  services 
therein,  to  be  audited  and  collected  in  the  same  manner. 

Id. ;  acts.       §  2494.  Where  an  act  is  done,  or  a  proceeding  is  taken 

where      by,  bcforc,  or  by  authority  of,  an  officer,  or  a  person  ap. 

recorded,  pointed  by  the  board  of  supervisors,  temporarily  acting  as 

surrogate  of  any  county,  as  prescribed  in  this  article,  the 

same  must  be  recorded,  or  the  proper  minutes  thereof  must 

be  entered,  in  the  books  of  the  surrogate's  court,  in  like 

manner  as  if  the  same  was  done  or  taken  by,  before,  or  by 
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authority  of  the  surrogate  of  the  county ;  and  the  officer 
or  person  so  acting,  or  the  clerk  of  the  surrogate's  court, 
must  sign  the  certificate  of  probate  and  any  letters  so  issued, 
and  must  certify  the  record  thereof  in  the  book. 

§  2495.  A  surrogate  shall  not  be  counsel,  solicitor,  or  sarro- 
attorney,  in  a  civil   action  or  special  proceeding,  for  or  wnen  not 
against  any  executor,  administrator,  temporary  adminis-  oounsaL 
trator,  testamentary  trustee,  guardian,  or  infant,  over  whom, 
or  whose  estate  or  accounts,  he  could  have  any  jurisdiction 
by  law. 

§  2496.  In  addition  to  his  general  disqualifications  as  a  sarro. 
judicial  officer,  a  surrogate  is  disqualified  from  acting  upon  when  ait- 
an  application  for  probate,  or  for  letters  testamentary,  or 
letters  of  administration,  in  each  of  the  following  cases : 

1 .  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the 
next  of  Mn  to  the  decedent,  or  a  devisee  or  legatee  of  any 
part  of  the  estate, 

2.  Where  he  is  a  subscribing  vntness,  or  is  necessarily 
examined  or  to  be  examined  as  a  witness,  to  any  written  or 
nuncupative  will. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian, 
in  any  will,  or  deed  of  appointment,  involved  in  the  matter. 

§  2497.  An  objection  to  the  power  of  a  surrogate  to  act,  JJJ^^^; 
based  upon  a  disqualification,  established  by  special  pro-  I^Son^ 
vision  of  law,  other  than  one  of  those  enumerated  in  the  gJJ^^ 
last  section,  is  waived  by  an  adult  party  to  a  special  pro- 
ceeding before  him,  unless  it  is  taken  at  or  before  the  join- 
der of  issue  by  that  party ;  or,  where  an  issue  in  writing 
is  not  framed,  at  or  before  the  submission  of  the  matter  or 
question  to  the  surrogate. 

S  2498.  Each  surrogate  must  provide  and  keep  the  fol-  Bookito 

,     ^.        ,       1  °  ^  ^  be  kept  b> 

lowing  books  :  iurrogBie 

1.  A  record-book  of  wills,  in  which  must  be  recorded,  at 
length,  every  will,  required  by  law  to  be  recorded  in  his 
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THM 1.  qQ^q^  y^jj^  j^i^Q  deoree  aduutting  it  to  probnte,  and  also,  if 
the  probate  is  not  contested^  the  proof  taken  tnei^apon. 

2.  A  record-book  of  letters  testamentary  and  letters  of 
administration,  in  which  must  be  recorded  all  Buch  letters, 
issued  out  of  his  court 

3.  A  recordrbook,  in  which  must  be  recQrded  every 
decree,  whereby  the  account  of  an  executor,  administrator, 
trustee,  or  guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or 
other  proceeding  taken,  relating  to  the  disposition  of  the 
real  property  of  a  decedent,  and  a  record  of  every  order  or 
decree,  made  thereupon ;  with  a  memorandum  of  every 
report  made,  and  other  proceeding  taken,  founded  upon  a 
decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order, 
the  record  ol  which  is  not  required  by  this  section  to  be 
kept  elsewhei*e ;  together  with  a  memorandum  of  each  exe- 
cution issued,  and  of  the  satisfaction  of  each  decree  re- 
corded therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of 
guardianship,  issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be 
entwed,  by  items,  all  fees  charged  or  received  by  him  for 
services  or  expenses,  and  all  disbursements  made  or  incurred 
by  him,  which  are  chargeable  against  those  fees,  or  to  the 
county. 

The  expense  of  providing  the  books  specified  in  this 
section  is  a  county  charge. 

vhetame.  §  2499.  Toeach  of  the  books,  kept  as  prescribed  in  the 
last  section,  must  be  attached  an  alphabetical  index,  refer- 
ring to  the  page  of  the  book,  where  each  subject  may  be 
found.  The  surrogate  may  keep  two  or  more  books,  for  a 
further  division  of  the  subjects  specified  in  either  subdivi- 
sion of  the  last  section ;  in  which  case,  he  must  keep  a  sepa- 

'  rate  index  to  each  set  of  books.    Each  decree,  revoking  the 

probate  of  a  will,  or  revoking  or  otherwise  affecting  letters 
testamentary,  letters  of  administration,  or  letters  of  guard- 
ianship, or  suspending  or  removing  a  testamentary  trustee, 

or  modifying  or  otherwise  affecting  any  other  decree,  must 
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be  plainly  noted  at  the  end  or  in  the  margin  of  the  record 
of  the  will,  letters,,  or  original  dwree,  with  a  reference  to 
the  book  and  page  where  the  subsequent  decree  is  recorded. 
The  books,  i»pt  as  prescribed  in  the  last  section,  appertain 
to  the  surrogate's  office,  and  must  be  open,  at  all  reasonable 
times,  to  the  inspection  of  any  person. 


booftf 


§  2500.  A  surrogate  must  carefully  file  and  preserve  in  Pimn 
his  office,  every  deposition,  affidavit, petitioij,  report,  account,  ^!^f^ 
voucher,  or  other  paper,  relating  to  any  proceeding  in  his 
court;  and  must  deliver  to  his  successor  all  the  papers 
and  books  kept  by  him. 


§  2501.  The  surrogate  of  each  county,  except  New-York,  8urrog«n 
must,  at  his  own  expense,  make  a  report  to  the  board  of  fee^. 
supervisors  of  the  county,  on  the  first  day  of  each  annual 
meeting  thereof,  containing  a  statement,  verified  by  his 
oath,  of  all  fees  received  or  charged  by  him  for  services  or 
expenses,  since  the  last  report,  and  of  all  disbursements 
chargeable  against  the  same,  or  to  the  ooimty,  stating  par-* 
ticularly  each  item  thereof. 


§  2502.  The  surrogate  of  the  county  of  New- York  must,  id.;  in 
at  his  own  expense,  make  and  file  in  the  office  of  the  county  York 
clerk,  a  like  report,  between  the  first  and  twentieth  days 
of  January  in  each  year. 

§  2503.  A  surrogate  who  admits  to  probate  the  will  of  Whatp*. 
a  person,  who  was  not  a  resident  of  the  State  at  the  time  transmit- 

^_  tool  wO  BOO* 

of  his  death ;  or  grants  original  or  ancillary  letters  testa-  g^^  ^' 
mentary  upon  such  a  will,  or  original  or  ancillary  letters  ^^61^?* 
of  administration  upon  the  estate  of  such  a  person ;  must, 
within  ten  days  thereafter,  transmit  to  the  secretary  of 
State,  to  be  filed  in  his  office,  a  certified  copy  of  the  will 
or  letters.  The  surrogate's  fees  for  making  the  copy,  and 
the  expenses  of  transmission,  must  be  audited  by  the  comp- 
troDer,  and  paid  out  of  the  treasury  upon  his  warrant. 
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TITLB  1. 

ARTICLE  THIRD. 

CLSRK8 ;  8TEN0GRAFHSRS ;  VlfiCBXiLAXEOCS  PROYISIOBB. 

Sbo.  2504.  Surrogate's  court ;  when  to  be  open. 

2505.  When  surrogate  to  attend, 

2506.  When  and  where  court  held  by  county  judge. 

2507.  Seal. 

2608.  Clerks  in  surrogate's  office. 

2509.  Clerk  of  surrogate's,  court ;  how  appointed ;  his  powena. 

2510.  Id. ;  surrogate  liable  for  his  acts. 

2511.  Clerk,  etc.,  not  to  be  appraiser,  attorney,  etc. 

2512.  Stenographer  for  surrogate's  courts  in  New- York  and  Klngi. 
2518.  Id. ;  in  other  counties. 

2514.  Definition  of  expressions  used  in  this  chapter. 

I 

Surro-  §  2504.  The  surrogate's  court  is  always  open  for  the 

cenrt;       transaction  of  any  business,  Tvithin  its  powera  and  juris- 

wheii  to      J.      . 
be  open.     QlCtlOn. 


When  §  350o«  The  surrogate  mQst^  .unless  {N'evented  by  sick- 

to  attend,  ness  or  other  unavoidable  CMualty,  attend  at  his  4>ffiee  on 
•  Mx>nday  of  eaoh  week,  e2:cept  during  the  month  of  August, 
or,  when  Monday  is  a  public  holiday,  on  the  following 
Tuesday,  to  execute  the  powers  conferred  and  the  duties 
imposed  upon  him.  But  the  surrogate  of  any  county  may, 
by  an  instrument  in  writing,  under  his  hand,  filed  in  the 
office  of  the  clerk  of  the  county,  at  least  twenty  days  before 
the  first  day  of  Januaiy  in  any  year,  designate  a  day  of  the 
week,  other  than  Monday,  on  which  he  will  attend  at  his 
office,  or  a  month,  other  than  August,  during  which  he  will 
be  absent  therefrom,  or  both,  during  that  year ;  and  where 
the  county  judge  is  also  surrogate,  he  is  not  required  to 
attend  at  his  office  on  any  day,  when  the  county  court  or 
court  of  sessions  is  sitting.  The  surrogate  must  also  exe- 
cute  the  duties  of  his  office,  at  such  other  times  and  places, 
within  his  county,  as  the  public  convenience  requireR. 


A'hen  §  2506.  The  surrogate's  court,  in  a  county  where  the 

where      county  judge  is  also  surrogate,  may  be  held  at  the  time  and 
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place  at  which  the  county  court  is  held ;  and,  in  that  case,  court  held 
the  order  of  business  of  the  county  court,  the  court  of  ses-  J^ucu^?"^^ 
sions,  and  the  surrogate's  court,  is  under  the  direction  of 
the  county  judge. 

§  2507.  The  surrogate's  court  has  a  seal,  of  which  the  seai. 
surrogate  has  charge. 

§  2508.  Each   surrogate   may  appoint,  and  at  pleasure  cierks  in 
remove,  as  many  clerks  for  his  office,  to  be  paid  by  the  ^t«^ 
county,  as  the  board  of  supervisors  of  his  county,  or,  in  ^ 
the  city  and  county  of  New- York,  the  board  of  aldermen, 
authorize  him  so  to  appoint.     The  board  of  supervisors  or 
the  board  of  aldermen,  as  the  case  requires,  must  fix  the 
compensation  of  the  clerk  or  clerks  so  appointed ;  and  may 
authorize  them,  or  either  of  them,  to  receive,  for  their  or  his 
own  use,  the  legal  fees  for  making  copies  of  any  record  or 
paper  in  the  office  of   the   surrogate.     A  surrogate  may 
appoint,  and  at  pleasure  remove,  as  many  additional  clerks, 
to  be  paid  by  him,  as  he  thinks  proper. 


§  2509.  A  surrogate  may,  by  a  written  order,  filed  and  cierk  oz 
recorded  in  his  office,  and  which  he  may,  in  like  manner,  gate's 
revoke  at  pleasure,  appoint  a  clerk  employed  in  his  office  how  ap- 
to  be  the  clerk  of  the  surrogate's  c5urt.     The  clerk  so  fiu  poV 
appointed  may  exercise  concurrently  with  the  surrogate  the 
following  powers  of  the  surrogate : 

1.  He  may  certify  and  sign  as  clerk  of  the  court  any  of 
the  records  of  the  court,  including  the  certificate  specified 
in  section  2629  of  this  act,  and  the  records  and  papers  speci- 
fied in  subdivision  ninth  of  section  2481  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  enti- 
tied  as  of  course,  either  unconditionally,  or  upon  the  filing 
of  any  paper ;  and  may  sign,  as  clerk  of  the  court,  and  affix 
the  seal  of  the  court  to,  any  letters  or  mandate,  issued  from 
the  court. 

3.  He  may  certify,  in  the  manner  prescribed  by  chapter 
ninth  of  this  act,  a  copy  of  any  paper,  required  or  per- 
mitted by  law  to  be  filed  or  record^  in  the  surrogate's  office. 
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TITLE  1 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding 
thirty  days,  any  matter,  when  the  surrogate  is  absent  from 
his  office,  or  unable,  by  reason  of  other  engagements ,  to 
attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any 
instrument,  to  be  used  or  filed  in  the  court  of  which  he  is 
clerk. 

The  surrogate  may  prohibit  the  clerk  from  exercising  any 
power  specified  in  this  section,  but  the  prohibition  does  not 
affect  the  validity  of  any  act  of  the  clerk  done  in  disregard 
of  the  prohibition. 

r^'teua-  §  2510.  A  Surrogate,  hereafter  elected  or  appointed,  and 
bie^forhis  the  surctics  in  his  official  bond,  are  liable  for  any  act  of  the 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  suiTogate's  term  of  office,  as  if  the  act 
was  performed  by  the  surrogate.  The  surrogate  may  take 
security  from  the  clerk,  to  indemnify  him  against  the  lia- 
bility created  by  this  section. 

Clerk,  §  2511.  A  clerk,  or  other  person  employed  in  any  capac- 

tc.  be  ap.  ity,  in  a  Surrogate's  office,  shall  not  act  as  appraiser,  as 
attorney,  attomcy  or  couusel,  or  as  referee  or  special  guardian,  in  any 


etc. 


matter  before  the  surrogate. 


stenojr-  §  2512,  The  surrogate  of  each  of  the  counties  of  New- 
surro-.  York  and  Kings  must  appoint,  and  may,  for  cause,  remove, 
oourta  in  a  Stenographer  for  his  court,  who  is  entitled  to  a  salary  fixed 
York  and  by  law,  and  to  be  paid  as  the  salaries  of  clerks  in  the  surro- 
gate's office  are  paid. 

Id.;  In  §  2513.  The  surrogate  of  each  county,  except  New- York 
oouutiea.  and  Kings,  may,  in  his  discretion,  appoint,  and  at  pleasure 
remove,  a  stenographer  for  his  court,  who  shall  be  paid 
a  reasonable  compensation,  certified  by  the  surrogate,  in 
every  case  in  which  he  takes  notes  of  testimony.  Such  com- 
pensation is  part  of  the  costs  of  the  proceedings. 

Deflni-         §  2514.  In  construing  the  provisions  of  this  chapter,  the 
ezproM-    following  rules  must  be  observed,  except  where  a  contrary 
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intent  is  expressly  declared  in  tlie  provision  to  be  construed,  loiu  used 
or  plainly  apparent  from  the  context  thereof :  chapter. 

1.  The  word,  "intestate",  signifies  a  person  who  died 
\vithout  leaving  a  valid  will ;  but  where  it  is  used  with 
respect  to  particular  property,  it  signifies  a  person  who  died 
without  effectually  disposing  of  that  property  by  will, 
whether  he  left  a  will  or  not. 

2.  The  word,  "  assets  ",  signifies  personal  jwoperty  appli 
cable  to  the  payment  of  the  debts  of  a  decedent. 

3.  The  word,  "  debts  ",  includes  every  claim  and  demand, 
upon  which  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  money, could  be  recovered  in  an  action; 
and  the  word,  "creditor",  includes  every  person  having 
such  a  claim  or  demand. 

4.  The  word,  "  wiU  ",  signifies  a  last  will  and  testament, 
and  includes  all  the  codicils  to  a  will. 

5.  The  expression,  "  letters  of  administration  ",  includes 
letters  of  temporary  administration. 

6.  The  expression, "  testamentary  trustee  ",  includes  every 
person,  except  an  executor,  an  administrator  with  the  will 
annexed,  or  a  guardian,  who  is  designated  by  a  will,  or  by 
any  competent  authority,  to  execute  a  trust  created  by  a 
will;  and  it  includes  such  an  executor  or  administrator, 
where  he  is  acting  in  the  execution  of  a  trust  created  by  the 
will,  which  is  separable  from  his  functions  as  exedutor  or 
administrator. 

7.  The  word,  "  surrogate  ",  where  it  is  used  in  the  text,  or 
in  a  bond  or  undertaking,  given  pursuant  to  any  provision 
of  this  chapter,  includes  every  officer  or  court  vested  by  law 
with  the  functions  of  surrogate. 

8.  The  expression,  "judicial  settlement",  where  it  is 
applied  to  an  account,  signifies  a  decree  of  a  surrogate's 
court,  whereby  the  account  is  made  conclusive  upon  the 
parties  to  the  special  proceeding,  either  for  all  purposes,  or 
for  certain  purposes  specified  in  the  statute;  and  an 
account  thus  made  conclusive  is  said  to  be  "judicially 
settled  ". 

9.  The  expression,  "intermediate  account",  denotes  an 
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™'^ ''  account  filed  in  the  surrogate's  office,  for  the  purpose  of  die- 
closing  the  acts  of  the  person  accounting,  and  the  condition 
of  the  estate  or  fund  in  his  hands,  and  not  made  the  subject 
of  a  judicial  settlement. 

10.  The  expression,  "upon  the  return  of  a  citation", 
where  it  is  nsed  in  a  provision  requiring  an  act  to  be  done 
in  the  surrogate's  court,  relates  to  the  time  and  place  at 
which  the  citation  is  returnable,  or  to  which  the  hearing  is 
adjourned;  includes  a  supplemental  citation,  issued  to 
bring  in  a  party  who  ought  to  be,  but  has  not  been  cited ; 
and  implies  that,  before  doing  the  act  specified,  due  proof 
must  be  made,  that  all  persons  required  to  be  cited  have 
been  duly  cited. 

11.  The  expression,  "person  interested  ",  where  it  is  used 
in  connection  with  an  estate  or  a  fund,  includes  every  per- 
son entitled,  either  absolutely  or  contingently,  to  share  in 
the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  husband, 
wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee, 
or  otherwise,  except  as  a  creditor.  Where  a  provision  of 
this  chapter  prescribes  that  a  person  interested  may  object 
to  an  appointment,  or  may  apply  for  an  inventory,  an 
account,  or  increased  security,  an  allegation  of  his  inter- 
est, duly  verified,  suffices,  although  his  interest  is  dis- 
puted ;  unless  he  has  been  excluded  by  a  judgment,  decree, 
or  other  final  determination,  and  no  appeal  therefrom  is 
pending. 

12.  The  term,  "  next  of  kin  ",  includes  all  those  entitled, 
under  the  provisions  of  law  relating  to  the  distribution  of 
personal  property,  to  share  in  the  unbequeathed  residue  of 
the  assets  of  a  decedent  after  payment  of  debts  and  ex- 
penses, other  than  a  surviving  husband  or  wife. 

13.  The  expression,  "real  property",  includes  every 
estate,  interest,  and  rights  legal  or  equitable,  in  lands,  tene- 
ments, or  hereditaments,  except  those  which  are  determined 
or  extinguished  by  the  death  of  a  person  seized  or  possessed 
thereof,  or  in  any  manner  entitled  thereto,  and  except  those 
which  are  declared  by  law  to  be  assets.  The  word,  "  in- 
heritance ",  signifies  real  property,  as  defined  in  this  subdi- 
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Tision,  descended  as  prescribed  by  law.  The  expression,  ''^^*  ^' 
"personal  property",  signifies  every  kind  of  property, 
which  survives  a  decedent,  other  than  real  property  as  de- 
fined in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred by  special  statutory  provision  upon  an  executor  or 
administrator. 


TITLE  II. 

Promsions  relating  generally  to  the  proceedings  in  sv/rro- 
gates^  courts^  and  to  appeals  from  those  courts. 

Articub  1.  Process,  and  service  thereof;  appearance,  and  Joinder  of  issue;  mis- 

cellaneons  regulations  of  practice. 

3.  Hearing;  including  trial  by  jury  and  reference. 

8.  Decrees  and  orders ;  and  the  enforcement  thereof.    Costs  and  fees. 

4.  Appeal. 

5.  Provisions  relating  generally  to  letters ;  and  generally  to  executors , 

administrators,  guardians,  and  testamentary  trustees. 


ABTIOLE  FIItST. 

PBOOBSfl,  AKD  SSRYICB  THBRBOF  ;  APPBARAHOB,  AND  JOIKDBB  OF  iBSXni ; 

UISCBLLANBOUS  HEOULATIOirS  OF  PRACTICE. 

0BC.  2515.  Process ;  how  executed  and  returnable.' 

2516.  Proceedings  to  be  commenced  by  citation. 

2517.  Id. ;  within  the  statute  of  limitations. 

3518.  Persons  constituting  a  class ;  when  to  be  cited ;  citation  when  some 

are  unknown. 
2519.  Contents  of  citation. 

2530.  Citation ;  how  served  within  the  State. 

2531.  Substitute  for  personal  service  upon  a  resident. 
3533.  Service  by  publication,  etc. 

3538.  Id. ;  upon  persons  unknown,  etc. 

2534.  Order;  when  and  how  made;  contents  thereof . 

3535.  What  time  required  for  delivery  of  copy,  etc. 

3536.  Service  upon  a  corporation,  infant,  lunatic,  ete. 

3537.  Id. ;  upon  infant,  etc. ;  additional  requirement  In  certain  oases. 

3538.  Appearance  ;  how  made,  and  effect  thereof. 

3539.  Surrogate's  son  not  to  practice  before  him. 

2580.  Special  guardian  ;  when  to  be  appointed. 

2581.  Notice  of  proceedings  to  appoint  special  guardian. 
2682.  Proof  of  service  of  citation,  subposna,  etc 
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Sbc.  2583.  Written  pleadisgs  xnaj  be  leqaired 
2534.  Verification  thereof. 
2535, 2536.  Publication  of  citation,  etc. 

2537.  Money  paid  into  conrt  and  fleeiiritiefl  taken ;  bow  dispoeed  ot 

2538.  Certain    provisions    made   applicable  to  proceedings  in  snrrqgate's 

courts. 

howixe-  §  2515.  A  citation  or  other  mandate  of  a  surrogate's 
returni^^  court  must,  except  where  it  is  otherwise  specially  pre- 
scribed by  law,  be  made  returnable  before  the  surrogate 
from  whose  court  it  was  issued,  and  may  be  served  or 
executed  in  any  county.  A  warrant  of  attachment  must 
be  directed  to  the  sheriff  of  the  surrogate's  county ;  who 
may  execute  it  in  any  county,  and  must  convey  the  person 
arrested  to  the  place  where  it  is  returnable. 


Proceed-  |  2516.  Except  in  a  case  where  it  is  otherwise  specially 
com-  prescribed  by  law,  a  special  proceeding  in  a  surrogate's  court 
by  cita-  must  be  commeuced  by  the  service  of  a  citation,  issued 
upon  the  presentation  of  a  petition.  But  upon  the  present- 
ation of  the  petition,  the  court  acquires  jurisdiction  to 
do  any  act,  which  may  be  done  before  actual  service  of  the 
citation. 


tiou. 


Id.;  with-  §  2517.  The  presentation  of  a  petition  is  denned  the 
statute  of  commencement  of  a  special  proceeding,  within  the  meaning 
tiouB^  of  any  provision  of  this  act,  which  limits  the  time  for  the 
commencement  thereof.  But  in  order  to  entitle  the  peti- 
tioner to  the  benefit  of  this  section,  a  citation,  issued  upon 
the  presentation  of  the  petition,  must,  within  sixty  days 
thereafter,  be  served,  as  prescribed  in  section  2520  of  this 
act,  upon  the  adverse  party,  or  upon  one  of  two  or  more 
adverse  parties,  who  are  jointly  liable,  or  otherwise  united 
in  interest ;  or,  within  the  same  time,  the  first  publication 
thereof  must  be  made,  pursuant  to  all  order  made  as  pre- 
scribed in  section  2522  of  this  act. 


Persona        §  2518.  Where  it  is  prescribed,  in  any  provision  of  this 
S«"-  chapt«,  that  a  petition  muat  pray  that  a  per^n,  or  that 
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creditors,  next  of  kin,  legatees,  heirs,  devisees,  or  other  when'to 
persons  constituting  a  class,  may  be  cited  for  any  purpose,  oiutiou* 
all  those  persons  are  necessary  parties  to  the  special  pro-  Tomenv 
ceeding.  Where  persons  to  be  cited  constitute  a  class,  the 
petitioner  must  set  forth,  in  an  affidavit,  the  name  of  each.of 
them,  unless  the  name,  or  part  of  the  name,  of  one  or  more 
of  them  cannot,  after  diligent  inquiry,  be  ascertained  by 
him ;  in  which  case,  that  fact  must  be  set  forth,  cmd  the 
surrogate  must,  thereupon,  inquire  into  the  matter.  For 
the  purpose  of  the  inquiry,  he  may,  in  his  discretion,  issue 
a  subpoena,  requiring  any  person  to  attend  before  him  to 
testify  respecting  the  matter.  If  he  is  satisfied,  upon  the 
allegations  of  the  petitioner,  or  after  making  the  inquiry, 
that  the  name  of  one  or  more  of  the  persons  to  be  cited, 
cannot  be  ascertained  with  reasonable  diligence,  the  cita- 
tion may  be  directed  to  that  person  or  those  persons,  by  a 
general  designation,  showing  his,  her,  or  their  connection 
with  the  decedent)  or  interest  in  the  property  or  matter  in 
question ;  or  otherwise  sufficiently  identifying  the  person 
or  persons  intended.  A  citation,  thus  directed,  has  the 
same  force  and  effect,  as  if  it  was  directed  to  the  person  or 
persons  intended,  by  their  names ;  and  where  the  person  or 
persons  so  intended  are  duly  cited,  in  any  manner  pr^ 
scribed  by  law,  the  deci'ee  binds  them,  as  if  they  were 
named  therein.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

§  2519.  A  citation  must  be  made  returnable  upon  a  day  ^P^^ 
certain,  de»gnated  therein,  not  more  than  four  months  after  ^^^ 
the  date  thereof ;  and  must  specify  whose  estate  or  what 
subject-matter  is  in  question.  The  names  of  all  the  persons 
to  be  cited,  as  far  as  they  can  be  ascertained,  must  be  con- 
tained in  the  citation.  Where  the  name,  or  part  of  the 
name,  of  either  of  them  cannot  be  ascertained,  that  fact  must 
be  stated  in  the  citation. 

§  2520.  Except  where  special  provision  is  otherwise  made  oitation: 
by  law,  service  of  a  citation,  within  the  State,  must  be  wired 
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withia'  made  upon  an  adult  person,  or  an  infant  of  the  age  of  four- 
ik«  State,  ^^^j^  years  or  upwards,  by  delivering  a  copy  thereof  to  the 
person  to  be  served,  or  by  leaving  a 'copy  at  his  residence, 
or  the  place  where  he  sojourns,  with  a  person  of  suitable 
age  and  discretion,  under  such  circumstances,  that  the  sur. 
rogate  has  good  reason  to  believe  that  the  copy  came  to  his 
knowledge,  in  time  for  him  to  attend  at  the  return  day. 
A  citation  must  be  so  served,  if  within  the  county  of  the 
suirogate,  or  an  adjoining  county,  at  least  eight  days  before 
the  relhim  day  thereof ;  if  in  any  other  county,  at  least  fifteen 
days  before  the  return  day ;  unless,  in  either  case,  the  person 
served,  being  an  adult,  and  not  incompetent,  assents  in  writ- 
ing to  a  service  within  a  shorter  time.  Any  person,  although 
a  party  to  the  special  proceeding,  may  serve  a  citation. 

Substitute  §  2521.  Where  it  appears,  by  affidavit,  to  the  satisfaction 
Bona^ser-  of  the  suTTogate  from  whose  court  a  citation  issued,  that 
a  wsV-^^*^  proper  and  diligent  eflEort  has  been  made  to  serve  it  upon  a 
resident  of  the  State,  as  prescribed  in  the  last  section ;  and 
that  the  pei'son  to  be  served  cannot  be  found,  or,  if  found, 
that  he  evades  service,  so  that  it  cannot  be  made ;  the  sur- 
rogate may  make  an  order,  directing  that  service  thereof  be 
made,  as  prescribed  in  section  436  of  this  act ;  and  the  pro- 
visions  of  that  section  and  of  section  437  of  this  act,  relating 
to  the  service  of  a  summons,  apply  to  the  service  of  a  cita- 
tion,  pursuant  to  an  order  made  as  prescribed  in  this  section. 


Benioebr      §  2522.  The  surrogate,  from  whose  court  a  citation  is 
;ion,eto.    issucd,  may  make  an  order,  directing  the  service  thereof 
without  the  State,  or  by  publication,  in  either  of  the  fol- 
lowing cases : 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation, 
or  upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom,  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  process. 

3.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  been  continuously  without  the  United  States,  for 
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rocli  a  length  of  time,  and  under  such  circomstances^  that   ^^'  ^' 
an  order  for  the  service  upon  him  without  the  State,  or  by 
pubUcation,  of  a  summons  issued  from  the  supreme  court, 
might  be  made  by  a  judge. 

4.  Where  the  person  to  be  served  is  a  resident  of  the 
State,  or  a  domestic  corporation,  and  an  attempt  was  made 
to  serve  a  citation,  issued  from  the  same  surrogate's  court, 
upon  the  presentation  of  the  same  petition,  before  the 
expiration  of  the  limitation  applicable  to  the  enforcement 
of  the  claim  set  forth  in  the  petition,  as  fixed  in  chapter 
fourth  of  this  a<^t ;  and  the  limitation  would  have  expired, 
within  sixty  days  next  preceding  the  applicaiaon  for  the 
order,  if  the  time  had  not  been  extended  by  the  a;ttempt  to 
serve  the  citation. 

§  2523.  The  surrogate  may  also  make  an  order,  directing  i^.;  upon 
the  service  of  a  citation  without  the  State,  or  by  publica-  JJjJ^"®^"* 
tiofi,  in  either  of  the  following  cases : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by 
his  full  name  or  part  of  his  name,  where  the  surrogate  is 
satisfied,  by  afiidavit,  that  the  resid^ice  of  that  party  can- 
not, after  diligent  inquiry,  be  ascertained  by  the  petitioner. 

2.  .Upon  one  or  more  unknown  creditors,  next  of  kin, 
l^atees^  heirs,  devisees,  or  other  persons  included  in  a  class, 
to  whom  a  citation  has  been  directed,  designating  them  by 
a  general  description,  as  pi*escribed  in  this  article. 

§  2524.  Where  an  order,  directing  the  service  of  a  citation  order, 
without  the  State,  or  by  publication,  is  made  as  prescribed  in  how" 
the  last  two  sections,  the  party  applying  therefor  must  pro-  oontenta 
iuce  proof,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  surrogate,  that  the  case  is  one  of  those  specified  in 
those  sections.     The  order  must  direct  that  service  of  the 
citation,  upon  the  person  named  or  described  in  the  order,  be 
made  by  publication  of  the  citation  in  two  newspapers,  desig- 
nated as  prescribed  in  this  article,  for  a823ecified  time,  which 
the  surrogate  deems  reasonable,  not  less  than  once  in  each  of 
six  successive  weeks;  or,  at  the  option  of  the  petitioner,  by 
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delivering  a  copy  of  the  dtation^  vritlioat  tiie  State,  to  each 
person  so  named  or  described,  in  person,  or,  if  the  service 
is  made  upon  a  corporation,  to  an  officer  thereof,  specified 
in  section  43 1  or  432  of  this  act.  It  must  also  contain,  either 
a  direction  that,  on  or  before  the  day  of  the  first  publication, 
the  petitioner  deposit,  in  a  specified  post-office,  one  or  more 
copies  of  the  citation  and  order,  each  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  to  be 
served,  at  a  place  specified  in  the  order ;  or  a  statemait 
that  the  surrogate,  being  satisfied,  by  the  affidavits  upon 
which  the  ord^  was  granted,  that  the  petitioner  cannot, 
with  reasonable  diligence,  ascertain  a  place  or  places  where 
the  person  to  be  served  would  probably  receive  matter 
transmitted  through  the  post-office,  diapoises  with  the 
deposit  of  any  papers  therein. 

» 

tS?W  §  3625.  Where  service  is  made  by  dehvenng  a  oopy  ol 
kiivlfry"^  the  citation  without  the  State,  pursuant  to  an  order  made 
of  ^oopr,  ^  prescribed  in  the  last  section,  it  must  be  made,  if  within 
the  United  States,  at  least  thirty  days^  if  without  the 
United  States,  at  least  forty  days,  before  the  return  day  ol 
the  citation.  Where  it  is  made  by  publication,  and  deposit 
of  the  papers  in  the  postoffice  is  not  dispensed  with,  the 
requisite  copy  or  copies  of  the  citation  must  be  deposited 
in  the  post-office,  at  least  thirty  days  before  the  return  day 
of  the  citation,  if  they  are  directed  to  a  place  within  the 
United  States ;  if  to  a  place  without  the  United  States,  at 
least  forty  days  before  the  return  day  thereof.  Proof  of 
publication,  deposit,  or  delivery  may  be  made  as  prescribed 
in  section  444  of  this  act. 

Service         §  2626.  Service  of  a  citation  must  be  made  upon  an 

upon  a        ,     *^  •*• 

oppporsr  infant  under  the  age  of  fourteen  years,  a  person  judiciaUy 
faut!  la.  declared  to  be  incompetent  to  manage  his  affairs  by  rea- 
son of  lunacy,  idiocy,  or  habitual  drunkenness,  or  a  cor- 
poration, in  the  manner  prescribed  for  personal  service  of 
a  summons  upon  such  a  person,  or  upon  a  corporation,  in 
article  first  of  title  first  of  chapter  fifth  of  this  act 
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^  3527.  Where  a  person,  cited  or  to  be  cited,  is  an  infant  m.;  upon 
of  the  age  of  fourteen  years  or  upwards,  or  where  the  surro*  etc*r  ad- 
gate  has,  in  his  opinion,  reasonable  grounds  to  believe,  that  a  require 
person,  cited  or  to  be  cited,  is  an  habitual  drunkard,  or  for  any  Certain" 
cause  mentally  incapable  adequately  to  protect  his  rights,  ^***** 
although,  not  judicially  declared  to  be  incompetent  to  man- 
age his  affairs,  the  surrogate  may,  in  his  discretion,  with  or 
without  an  application  therefor,  and  in  the  interest  of  that 
person,  make  an  order  pequiring  that  a  copy  of  the  citation 
be  delivered,  in  behalf  of  that  person,  to  a  pei-son  desig- 
nated in  the  order:  and  that  service  of  the  citation  shall 
not  be  deemed  complete  until  such  delivery.  Where  the 
person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
fourteen  years,  or  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or 
habitual  drtmkenness,  and  the  surrogate  has  reasonable 
ground  to  believe  that  the  interest  of  the  person,  to  whom 
a  copy  of  the  citation  was  delivered,  in  behalf  of  the 
infant  or  incompetent  person,  is  adverse  to  that  of  the 
infant  or  incompetent  person,  or  that,  for  any  reason,  he  is 
not  a  fit  person  to  protect  the  latter's  rights,  the  surrogate 
may  likewise  make  such  an  order ;  and  as  a  part  thereof,  or 
by  a  sepamte  order,  made  in  like  manner  at  any  stage  of 
the  proceedings,  he  may  appoint  a  special  guardian  ad  litem 
to  conduct  the  proceedings  in  behaK  of  the  incompetent 
person,  to  the  exclusion  of  the  committee,  and  with  the 
same  powers,  and  subject  to  the  same  liabilities,  as  a  com- 
mittee of  the  property. 


§  2628.  In  a  surrogate's  court,  a  party  of  full  age  may,  ^pi^^ 
unless  he  has  been  judicially  declared  to  be  incompetent  to  JJ^^^^  ^ 
manage  his  affairs,  prosecute  or  defend  a  special  proceeding,  thereof, 
in  person  or  by  an  attorney  regularly  admitted  to  practice 
in  the  courts  of  record,  at  his  election ;  except  in  a  pro- 
ceeding to   punish  him   for  a  contempt,  or  where  he  is 
required  to  appear  in  person,  by  special  provision  of  law, 
or  by  a  special  order  of  the  surrogate.     The  appearance  of 

a  party,  against  whom  a  citation  has  been  issued,  has  the 
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same  effect,  as  the  appearance  of  a  defendant,  in  an  action 
brought  in  the  supreme  court. 

8urr<».  §  2529.  A  surrogate's  father  or  son  shall  not  practice  or 

fmrt!)*^"  be  employed  as  attorney  or  counsel,  in  any  case,  in  which 
bLforlf ^    his  partner  or  clerk  is  prohibited  by  law  from  so  practicing, 
or  bemg  employed. 


Special  §  2530.  Where  a  party,  who  is  an  infant,  does  not  appear 
wbeii  to  *  by  his  general  guardian ;  or  where  a  party,  who  is  a  lunatic, 
poiiaed.  idiot^  or  habitual  drunkard,  does  not  appear  by  his  com- 
mittee, the  surrogate  must  appoint  a  competent  and  respon- 
sible person,  to  appear  as  special  guardian  for  that  party. 
Where  an  infant  appears  by  his  general  guardian,  or  where 
a  lunatic,  idiot,  or  habitual  drunkard,  appears  by  his  com- 
mittee, the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  special  guardian,  if  there 
is  any  ground  to  suppose  that  the  interest  of  the  general 
guardian  or  committee  is  adverse  to  that  of  the  infant, 
or  incompetent  person ;  or  that,  for  any  other  reason,  the 
interests  of  the  latter  require  the  appointment  of  a  special 
guardian.  A  person  can  not  be  appointed  such  a  special 
guardian,  unless  his  written  consent  is  filed,  at  or  befon^ 
the  time  of  entering  the  order  appointing  him. 


guardian. 


Notice  of  §  2531.  Where  a  person,  other  than  the  infant,  or  the 
fnga^"  committee  of  the  incompetent  person,  applies  for  the 
special^  appointment  of  a  special  guardian,  as  prescribed  in  the 
last  section,  at  least  eight  days'  notice  of  the  application 
must  be  personally  served  upon  the  infant,  or  incompetent 
person,  if  he  is  within  the  State,  and  also  upon  the  com- 
mittee, if  any,  in  like  manner  as  a  citation  is  required  by 
law  to  be  served.  But  except  in  a  case  specified  in  title 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show 
cause,  prescribe  a  shorter  time,  and  direct  the  service  of 
the  order  to  be  made  in  such  a  manner  as  he  deems  proper. 
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The  application  may  be  made  at  tLe  time  of  presenting  the 
petition,  and,  in  that  case,  the  order  to  show  cause  may,  in 
the  surrogate's  discretion,  accompany  the  citation. 


§  2532.  Proof  of  service  of  a  citation,  or  a  subpoena^  Proof  oi 
issued  from  a  surrogate's  court,  must  be  made  in  the  man-  citBtion. 
oer  prescribed  by  law,  for  proof  of  service  of  a  summons  etc 
issued  out  of  the  supreme  court.     In  every  other  case,  proof 
of  service  must  be  made  by  affidavit ;  or,  where  the  person 
served  is  of  full  age  and  not  incompetent,  by  a  vmtten 
admission  signed  by  him,  accompanied  with  proof,  by  affi- 
davit or  otherwise,  of  the  genuineness  of  his  signature. 


§  2538.     The  surrogate  may,  at  any  time,  require  a  party  written 
to  file  a  written  petition  or  answer,  containing  a  plain  and  ^^y^. 
concise  statement  of  the  facts  constituting  his  claim,  objec- 
tion, or  defence,  and  a  demand  of  the  decree,  order,  or  other 
relief,  to  which  he  supposes  himself  to  be  entitled.    The 
surrogate  may  require  the  petition  or  answer  to  be  verified, 
and  a  copy  thereof  to  be  served  upon  any  other  person  inter- 
ested.   A  party  who  fails  to  comply  with  such  a  requirement 
may  be  treated  as  a  party  in  default.     Except  where  such  a 
requirement  is  made,  or  in  a  case  where  a  written  petition  is' 
expressly  required  by  this  act,  a  petition,  or  the  answer 
thereto,  may  be  presented  orally ;  in  which  case,  the  sub- 
stance thereof  must  be  entered  in  the  records  of  the  courts. 


§  2584.  The  provisions  of  sections  528,  524,^  526,  and  626  J^^^"^ 
of  this  act  apply  to  a  verification  made  pursuant  to  this  thereof, 
chapter,  and  to  the  petition  or  other  paper  so  verified,  where 
they  can  be  so  applied  in  substance,  without  r^ard.to  the 
form  of  the  proceeding. 

§  2685.  Whesve  a.  provision  of  this  chapter,  ox  aft  prd^r  Puwica- 
made  puisuapt  to  silch  a  provision,  directs  the  publication  oitatioa 
[47]  3^9 
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of  a  citation,  notice,  or  other  paper,  or  the  service  thereof 
by  publication,  the  publication  must  be  made  in  a  newspap^ 
published  in  the  county.  The  surrogate  may,  also,  in  his 
discretion,  direct  the  publication  thereof  in  any  other  news- 
paper published  in  the  same  or  another  county,  as  he  deems 
proper,  for  the  purpose  of  giving  notice  to  the  persons 
intended  to  be  served  or  notified.  If  no  newspaper  is  pub- 
lished in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany, 
in  which  legal  notices  ai^e  required  by  law  to  be  published. 


The  fame.  §  2536.  Li  either  of  the  following  cases,  a  citation,  notice^ 
or  other  paper,  directed  to  be  published  by  a  provision 
of  this  chapter,  or  by  an  order  made  pursuant  to  such  a 
provision,  must,  in  addition*  to  the  publication  thereof, 
made  as  prescribed  in  the  last  section,  be  published  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  by  law  to  be  published : 

1.  Where  the  special  proceeding  is  instituted  in  the  sur- 
rogate's court  of  the  county  of  New- York,  or  of  the  county 
of  Kings,  or  the  order  for  publication  is  made  by  the  surro- 
gate of  either  of  those  counties. 

2.  Where  the  special  proceeding  relates  to  the  estate  of  a 
decedent,  and  the  order  directs  the  additional  publication 
therein.  Such  a  direction  may  be  given,  in  the  discretion 
of  the  surrogate,  where  the  person  upon  whom  the  service 
is  to  be  made,  or  to  whom  notice  is  to  be  given,  is  not  a 
resident  of  the  State.  But  where  it  affirmatively  appears, 
from  the  papers  upon  which  the  order  is  granted,  or  from 
the  papers  'Qien  on  file  in  the  surrogate's  court,  relating  to 
the  same  estate,  that  the  property  of  the  decedent,  or,  if  the 
special  proceeding  relates  to  a  portion  only  of  the  pr(^>eit}^ 
that  the  portion  to  which  it  relates,  does  not  exceed  two 
thousand  dollars  in  value,  the  order  may,  in  the  discretion 
of  the  surrogate,  direct  the  publication  required  by  this 
section  to  be  made  gratuitously ;  in  which  case,  that  news- 
paper must  make  the  publication  without  charge. 
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CHAP,  xnii.]    PAYMENT  OF  MONBT  ESTO  OOTJET.        §§8587-2688. 

§  2537.  Whew  a  statute  reqmres  the  payment  of  money  IS^ 
mto  the  surrogate'^  coorty  or  fht  deposit  of  a  security,  for  S^urtf  a^d 
the  payment  of  money^  with  the  surrogate^  the  same  must  takenf** 
be  paid  to  or  deposited  with  the  county  treasurer  of  the  JSJI^oi 
county,  to  the  credit  of  the  fund,  or  of  the  estate,  or  of  the 
special  proceeding ;  unless  the  surrogate  specially  directs 
the  payment  or  deposit  to  be  made  to  or  with  himself,  or 
the  clerk  of  the  surrogate's  court    Where  the  surrogate  or 
the  clerk  of  the  surrogate's  court  so  receives  money  or  a 
security,   he  must,  within  four  days  thereafter,   pay  the 
money  to,  or  deposit  the  security  with,  the  county  treasurer 
of  the  county ;  unless  the  statute  contains  special  direc- 
tiooa  for  another  disposition  thereol    Each  security,  so 
deposited  with  the  coimty  treasurer,  most  be  held  and  dis- 
posed ei  by  him,  subject  to  the  direction  of  the  surrogate's 
court ;  except  that  he  must,  unless  otherwise  so  directed^  col- 
lect the  principal  and  interest  secured  thereby.    All  money 
collected  by,  or  paid  to  the  eounty  treasurer,  as  prescribed 
in  this  sectiooi,  must  be  held,  managed,  inyested,  and  dis- 
posed  of  by  him,  in  like  manner  as  money  paid  into  the  su- 
preme court  in  an  action  pending  therein.    The  regulations, 
contained  in  the  general  rules  of  practioe,  as  specified  in 
section  744  of  this  act,  and  the  provisions  of  title  third  of 
chapter  eighth  of  this  act,  apply  to  money  paid  to  and  secu- 
rities deposited  with  the  eounty  treasurer,  as  prescribed 
in  this  section;   except  that  the  surrogate's  coxut  exer- 
cises, with  respect  thereto,  or  with  respect  to  a  security, 
in  which  any  of  the  money  has  been  invested,  or  up<Hi 
which  it  has  been  loaned,  the  power  and  authority  conferred 
upon  the  supreme  court  by  section  747  of  thia  act 

§  2538.  Except  where  a  contrary  intent  is  expressed  in,  ^fjij^ 
or  plainly  implied  from  the  context  of,  a  provision  of  this  ™*^Jj^ 
chapter,  the  following  portions  of  this  act,  to  wit :  title  first,  J^^p**" 
and  articles  third  and  fourth  of    title  sixth,  of  chapter  ^^^^ 
eighth,  and  articles  first  and  second  of  title  third  of  chapter  o^"*^- 
ninth,  apply  to  surrogates'  courts  and  to  the  proceedings 
therein,  so  far  as  they  can  be  applied  to  the  substimce  and 
Bnbject-matter  of  a  proceeding,  without  regard  to  its  f  oruL 
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ABTIOIiB  SECOND. 

HSABIKa  ;  nfCLTTDIKO  TBIAL  BT  JtTBT  Ain>  'BXFBSBMSCM, 

8w.  2589.  Testiinonj  of  aged,  sick,  or  ixifirm  witneei. 

2540.  Id.;  in  another  county. 

2641.  Daty  of  vtenographer. 

2542.  How  minutes  of  testimony  authenticated. 

2548.  Id.,  to  be  bound  in  volumes,  etc.  » 

2544.  Bequeet,  etc.,  does  not  disqualify,  etc.,  witness. 

2545.  Exceptions  upon  a  trial. 

2546.  Surrogate  may  refer  question  of  fact,  or  account. 
2547h  Trial  by  Jury ;  when  oidond. 

2548.  Id* ;  how  reviewed. 

2549.  Appeal  from  order  thereupon. 

m?n*'of  §  2589.  Upon  the  application  of  a  party  to  a  spedal 
orlnfl!^  proceeding,  and  upon  proo^  by  affidavit,  to  tibe  satisfaction 
witness,  of  the  suTTc^ate,  that  the  testimony  of  a  wiiaieas  in  his 
county,  who  is  so  aged,  sick,  or  infirm,  as  to  be  unable  to 
attend  before  him  to  be  examined,  is  material  and  neoessaiy 
to  the  af^licant,  the  surrogate  must,  where  the  special  pro- 
ceeding was  instituted  to  procure  the  probate  or  revocar 
tion  of  probate  of  a  will,  and,  in  any  other  case,  may,  in  his 
discretion,  proceed  to  the  place  where  the  witness  is,  and 
there,  as  in  open  court,  take  his  examination.  Such  a  notice 
of  the  time  and  place  of  taking,  the  examination,  as  the 
surrogate  prescribes,  must  be  given,  by  the  party  applyii^ 
therefor,  to  each  other  party,  except  a  party  who  has  failed 
to  appear  as  required  by  the  citation.  The  surrogate  may 
also,  in  his  discretion,  require  notice  to  be  given  to  any 
other  person  interested 

Id.;  in  §  2540.  In  a  case  specified  in  the  last  section,  except  that 
county,  the  witness  is  in  another  county,  if  the  surrogate  has  good 
reason  to  believe  that  the  witness  cannot  attend  before  him, 
within  a  reasonable  time,  to  which  the  hearing  may  be 
adjourned,  he  may  make  an  order,  directing  that  the  wit- 
ness be  examined  before  the  surrogate  of  the  county  in 
which  he  is ;  specifying  a  day,  on  or  before  which  a  certified 
copy  of  the  order  must  be  delivered  to  the  latter  surrogate ; 
and  directing  notice  of  the  examination  to  be  given  to  such 
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CHAP.  XVIII.]  HEARING.  §§2541-2542. 

AST.  S 

persons,  and  in  such  manner,  aa  he  thinks  proper.    A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court, 
must  be  transmitted  by  him  to  the  surrogate  designated  in 
the  order,  together  with  the  original  will,  where  the  testi- 
mony relates  to  the  execution  of  a  written  will.    The  latter 
surrogate  must,  thereupon,  on  the  day  specified  in  the  order, 
or  on  another  day  to  which  he  may  adjourn  the  ezamina- 
tion,  take  the  examination  of  the  witnesses,  as  if  he  pos- 
sessed  original   jurisdiction   of    the    special  proceeding. 
The  examination,  after  it  is  reduced  to  writing,  and  sub- 
scribed by  the  witness,  or  otherwise  duly  autihienticated, 
together  with  a  statement  of  the  proceedings  upon  the 
execution  of  the  order,  must  be  certified  by  the  surrogate 
taking  the  examination,  attested  by  the  seal  of  his  court, 
and  returned  without  delay,  with  the  original  will,  if  any, 
to  the  surrogate  who  directed  the  examination,  by  whom 
all  those  papers  must  be  filed.    An  exaixdnation  so  taken 
has  the  same  effect,  aa  if  it  was  taken  before  the  latter 
surrogate. 

§  2541.  The  stenographer  of  a  surrogate's  court  must,  t>uty  of 
under  the  direction  of  the  surrogate,  take  full  stenographic  v^er, 
notes  of  all  proceedings,  in  which  oral  proofs  are  given, 
except  where  the  surrogate  otherwise  directs.  The  testi- 
mony must  be  legibly  written  out  at  length  by  him,  from 
his  notes ;  and  the  minutes  thereof,  as  so  written  out,  must, 
after  being  authenticated,  as  prescribed  in  the  next  section, 
be  filed  in  the  surrogate's  office. 

• 

§  2542.  The  minutes  of  testimony,  written  out  as  pre-  HowmJu 
scribed  in  the  last  section,  or  taken  by  the  surrogate,  or  teetimooy 
under  his  direction,  while  the  witness  is  testifying,  must,  oatel!^  ^ 
before  being  filed,  be  authenticated  by  the  signature  of  the 
surrogate,  or  the  clerk  of  the  surrogate's  court,  to  the  effect 
that  they  are  correct. 
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§§  2543-2545.  STTRBOOATES'  COUBTS.  [chap,  xyul 

Id. ;  to  be  §  2543.  In  the  city  and  county  of  New-York,  in  the 
vouimeal  county  of  Bjngs,  and  in  any  other  county  where  the  super- 
visors so  direct^  the  minutes  of  testimony  written  out 
by  the  stenographer  must  be  bound,  at  the  expense  of 
the  county,  in  volumes  of  convenient  size  and  shape,  in- 
dorsed "Stenographic  minutes",  and  numbered  consecu- 
tively. Upon  the  record  of  a  decree  made  in  any  contested 
matter,  the  surrogate  must  cause  to  be  made  a  minute,  re- 
ferring to  each  volume  of  the  stenographic  minutes,  and  to 
the  pages  thereof,  containing  any  testimony  relating  to  the 
matter. 


BequMt*  §  2544.  A  person  is  not  disqualified  or  excused,  from 
notdis-  testifying  respecting  the  execution  of  a  will,  by  a  provision 
etc.,  wit-  therein,  whether  it  is  beneficial  to  him  or  othervnse. 

neas. 

ExoejK-  §  2545.  An  exception  may  be  taken  to  a  ruling  by  a 
ai>on  a  surTOgatc,  upou  the  trial  by  him  of  an  issue  of  fact,  includ- 
ing a  finding,  or  a  refusal  to  find,  upon  a  question  of  fact,  in 
a  case  where  such  an  exception  may  be  taken  to  a  ruling  of 
the  court  upon  a  trial,  without  a  jury,  of  an  issue  of  fact, 
as  prescribed  in  article  third  of  title  first  of  chapter  tenth 
of  this  act.  The  provisions  of  that  article,  relating  to  the 
manner  and  effect  of  taking  such  an  exception,  and  the  set- 
tlement of  a  case  containing  the  exceptions,  apply  to  such 
a  trial  before  a  surrogate ;  for  which  purpose,  the  decree 
is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office.  Upon  such  a  trial, 
the  surrogate  must  file  in  his  office  his  decision  in  writing, 
which  must  state,  separately,  the  facts  found  and  the  con 
elusions  of  law.  Either  party  may,  upon  the  settlement 
of  a  case,  request  a  finding  upon  any  question  of  fact,  oi 
a  ruling  upon  any  question  of  law ;  and  an  exception  may 
be  taken  to  such  a  finding  or  ruKng,  or  to  a  refusal  to  find 

or  rule  accordingly.     An  appeal  from  a  decree  or  an  order 
374 


CHAP.  XYiu.]  HEABING.  §g  2546-2548. 
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of  a  surrogate's  court  brings  up  for  review^  by  each  court 
to  wliicli  the  appeal  is  carried,  each  decision,  to  which  an 
exception  i8  duly  teken  by  the  appellant^  aa  prescribed  in  tlu8 
section.  But  such  a  decree  or  order  shall  not  be  reveraed, 
for  an  error  in  admitting  or  rejecting  evidence,  unless  it 
appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 

§  2546.  In  a  special  proceeding,  other  than  one  institut-  ®'*"^** 
ed  for   probate  or  revocation  of  probate  of  a  will,  the  ^f^^ 
surrogate  may,  in  his  discretion,  appoint  a  referee  to  take  aoooant. 
and  report  to  the  surrogate  the  evidence  upon  the  facts, 
or  upon  a  specific  question  of  fact ;  to  examine  an  account 
rendered,  to  hear  and  determine  all  questions,  arising  upon 
the  settlement  of  such  an  account,  which  the  surrogate  has 
power  to  determine ;  and  to  make  a  report  thereon,  subject, 
however,  to  confirmation  by  the  surrogate.     Such  a  referee 
has  the  same  power,  and  is  entitled  to  the  same  compensa- 
tion, as  a  referee  appointed  by  the  supreme  court,  for  the 
trial  of  an  issue  of  fact  in  an  action ;  and  the  provisions  of 
this  act,  applicable  to  a  reference  by  the  supreme  court,  ap- 
ply to  a  reference,  made  as  prescribed  in  this  section,  so 
far  as  they  can  be  applied  in  substance,  without  regard  to 
the  form  of  the  proceeding. 

§  2547.  The  surrogate  may,  in  his  discretion,  make  an  Trial  by 
order,  directing  the  trial  by  a  jury,  at  a  cii'cuit  court  to  be  when  ©in 
held  within  the  county,  or  in  the  county  court  of  the  county, 
or,  in  the  city  and  county  of  New-York,  in  the  court  of 
common  pleas,  of  any  controverted  question  of  fact,  arising 
in  a  special  proceeding  for  the  disposition  of  the  real  pro'p- 
erty  of  a  decedent,  as  prescribed  in  title  fifth  of  this  chapter. 
The  order  must  state,  distinctly  and  plainly,  each  question 
of  fact  to  be  tried ;  and  it  is  the  only  authority  necessary 
for  the  trial 

§  2548.  A  trial  by  a  jury,  pursuant  to  an  order  made  as  id.:  how 
prescribed  in  the  last  section,  can  be  reviewed,  in  the  first 
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instance,  only  upon  a  motion  for  a  new  triaL  A  new  trial 
may  be  granted  by  the  surrogate,  or  the  court  in  which  the 
trial  took  place,  or,  if  it  took  place  at  the  circuit  courts  by 
the  supreme  court,  in  a  case  where  a  new  trial  of  specific 
questions  of  fact,  tried  by  a  jury,  pursuant  to  an  order  for 
such  a  trial,  made  in  an  action,  would  be  granted.  The 
verdict  of  the  jury  must  be  certified  to  the  surrogate's  court, 
by  the  clerk  of  the  court  in  which  the  trial  took  place. 


Appeal  §  2549.  An  appeal  may  be  taken  from  an  order,  made 
der  there-  upou  a  motiou  for  a  ucw  trial  as  prescribed  in  the  last  see- 
tion,  as  if  the  order  had  been  made  in  an  action,  and  with 
like  effect.  Costs  of  such  an  appeal  may  be  awarded  by 
the  appellate  court,  as  if  the  appeal  was  from  an  order  or 
decree  of  the  surrogate's  court 


ARTICLE  THIRD. 

Dbcrebs  and  Orders  ;  and  the  Enforcbhskt  thbrbov.  Costs  akd  Fees 

Sbc.  2550.  Definition  of  "  final  order  "  and  "  decree  ". 

3551.  Decree  settling  an  aooonnt,  to  contain  sammaiy  thereof. 

2553.  Decree  or  order  ;  when  evidence  of  assets. 

2558.  Decree  for  monej ;  how  docketed. 

2554.  Enforcement  of  decree  bj  ezecation. 

2555.  Id. ;  by  punishment  for  contempt. 

2556.  Definition  of  "order";  how  enforced. 

2557.  Costs ;  how  made  payable. 
3558.  Id. ;  when  awarded. 

2559.  Id. ;  how  awarded. 

2560.  Id. ;  when  the  same  as  in  supreme  court. 

2561.  When  surrogate  to  fix  amount  of  eosts. 

.  2562.  Additional  aUowance  in  settling  accounts. 
2563.  Allowance  upon  sale  of  real  property. 
2664.  Id.;  no  commissions  allowed. 

2565.  Fees  of  appraiser. 

2566.  Id.;  other  officers,  and  witnesses. 
S667.  Fees  of  the  surrogate. 

Deflni-  §  2550.  The  final  determination  of  the  rights  of  the  par 
^^^flnia'or.  ties  to  a  special  proceeding  in  a  surrogate's  coxatj  is  styled. 
"  d^ree".  indifferently,  a  final  order,  or  a  decrea 
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CHAP,  xym.]  DECREES  AND  ORDERS.  §§  2651-2554 

ART   8 

§  2551.  Each  decree,  whereby  an  account  is  judicially  Decree 
settled,  must  contain,  in  the  body  thereof,  a  summary  of  ^^^ 
the  account  as  settled ;  or  must  refer  to  such  a  summary,  contain^ 
which  must  be  recorded  in  the  same  book,  and  is  deemed  a  JS"™*'^ 
part  of  the  decree. 


§  2552.  A  decree,  directing  payment  by  an  executor,  J|!^^?  *''' 
administrator,  or  testamentary  trustee,  to  a  creditor  of,  or  a  ^^leuoe 
person  interested  in,  the  estate  or  fund,  or  an  order,  permit-  ^*  •'•^^ 
ting  a  judgment  creditor  to  issue  an  execution  against  an 
executor  or  administrator,  is,  except  upon  an  appeal  there- 
from, conclusive  evidence  that  there  are  sufficient  assets  in 
his  hands,  to  satisfy  the  sum  which  the  decree  directs  him 
to  pay,  or  for  which  the  order  permits  the  execution  to 
issue. 

§  2553.  Where  a  decree  directs  the  payment  of  a  sum  of  Decree 
money  into  court,  or  to  one  or  more  persons  therein  desiff-  money , 

^    how  dock 

nated,  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  ©ted. 
must,  t  upon  payment  of  his  fees,  furnish  to  any  person 
applying  therefor,  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars,  with  respect  to  the  decree,  which 
are  required  by  law  to  be  entered  in  the  clerk's  docket- 
book,  where  a  judgment  for  a  sum  of  money  is  rendered  in 
the  supreme  court,  so  far  as  the  provisions  of  law,  directing 
such  entries,  are  applicable  to  such  a  decree.  Each  county 
clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it,  and  docket  the 
decree  in  the  appropriate  docket-book,  kept  in  his  office,  as 
prescribed  by  law  for  docketing  a  judgment  of  the  supreme 
court.  The  docketing  of  such  a  decree  has  the  same  force 
and  effect,  the  lien  thereof  may  be  suspended  or  discharg- 
ed, and  the  decree  may  be  assigned  or  satisfied,  as  if  it  was 
such  a  judgment. 

§  2554.  A  decree,  directing  the  payment  of  a  sum  of  money  Enforce, 
into  court,  or  to  one  or  more  parties,  may  be   enforced  de^ree^by 
by  an  execution  against  the  property  of  the  party  directed  ticm"' 
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to  make  the  payment  The  execution  must  be  issued  by  the 
surrogate,  or  the  clerk  of  the  surrogate's  court,  under  the 
seal  of  the  court,  and  must  be  made  returnable  to  the  couii. 
In  all  other  respects,  the  provisions  of  this  act,  relating 
to  an  execution  against  the  property  of  a  judgment  debtor, 
issued  upon  a  iuogment  of  the  supreme  court,  and  the  pro- 
ceedings to  collect  it,  apply  to  an  execution  issued  from  the 
surrogate's  court,  and  the  collection  thereof,  the  decree 
*  being,  for  that  purpose,  regarded  as  a  judgment ;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter 
sevente.  ath  of  this  act,  if  founded  upon  such  a  decree,  must 
be  taken,  as  if  the  decree  was  a  judgment  of  the  county 
court,  or,  in  the  city  of  New- York,  of  the  court  of  common 
pleas. 

Id.;  by  §  2555.  In  either  of  the  following  cases,  a  decree  of  a 
ri'X  8un-?gate'8  court,  directing  the  payrSent  of  money,  or  re- 
contempt,  q^^pj^g  ^jj^  performance  of  any  other  act,  may  be  enforced, 

by  serving  a  certified  copy  thereof  upon  the  party  against 
whom  it  is  rendered,  or  tne  officer  or  person  who  is  required 
thereby,  or  by  law,  to  obey  it ;  and  it  he  refuses  or  wilfully 
neglects  to  obey  it,  by  punishing  him  for  a  contempt  of 
court :  ^ 

1.  Where  it  cannot  be  enforced  by  execution,  as  pre- 
scribed in  the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution ; 
in  which  case,  the  part  or  parts,  which  cannot  be  so  en- 
forced, may  be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution,  issued  as  presciibed  in  the  last 
section,  to  the  sheriff  of  the  surrogate's  county,  has  been 
returned  by  him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  and  the  decree  relates  to 
the  fund  or  estate,  in  which  case  the  surrogate  may  enforce 
the  decree  as  prescribed  in  this  section,  either  without  issu- 
ing an  execution,  or  after  the  return  of  an  execution,  as  he 
thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprison- 
ment, by  virtue  of  proceedings  to  punish  him  for  a  con- 
tempt, as  prescribed  in  this  section,  or  a  levy  upon  his 
property  by  virtue  of  an  execution,  issued  as  prescribed  in 
the  last  section,  does  not  bar,  suspend,  or  otherwise  affect 
an  action  gainst  the  sureties  in  his  official  bond. 
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§  2556.  A  direction  of  a  surrogate's  court^  made  or  en-  ry^Tnu 
tered  in  wiiting,  and  not  included  in  a  decree,  is  styled  an  ^*  order " ; 
order.     It  may  be  enforced  in  like  manner  as  a  similar  foroed?' 
order,  made  by  the  supreme  court  in  an  action ;   and  the 
costs  are  the  same  as  upon  such  an  order,  and  may  be  col- 
lected in  like  manner. 


§  2557.  Except  where  special  provision  is  otherwise  made  ^<>*'^ 
by  law,  costs,  awarded  by  a  decree,  may  be  made  paya-  payable, 
ble  by  the  party  personally,  or  out  of  the  estate,  or  fund, 
as  justice  requires ;  but  costs,  other  than  actual  expenses, 
cannot  be  awarded  to  be  paid  out  of  an  estate  or  fund, 
which  is  less  than  one  thousand  dollars  in  amount  or  value. 

§  2558.  The  award  of  costs  in  a  decree,  is  in  the  discre-  ^l^^ 
tion  of  the  surrogate,  except  in  one  of  the  following  cases : 

1.  Where  special  directions,  respecting  the  award  of  costs, 
ai'e  contained  in  a  judgment  or  order,  made  upon  an  appeal 
from  the  surrogate's  determination,  or  upon  a  motion  for  a 
new  trial  of  questions  of  fact  tried  by  a  jury ;  in  either  ol 
which  cases,  costs  must  be  awarded  according  to  those  di- 
rections. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury ;  in 
which  case,  unless  it  is  within  the  foregoing  subdivision, 
the  decree  must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  application 
for  probate  or  revocation  of  probate  of  a  will,  costs,  payable 
out  of  the  estate  or  otherwise,  shall  not  be  awarded  to  an 
unsuccessful  contestant  of  the  will,  unless  he  is  a  special 
guardian  for  an  infant,  appointed  by  the  surrogate,  or  is 
named  as  an  executor  in  a  paper  propounded  by  him.  in 
good  faith  as  the  last  will  of  the  decedent. 

§  2559.  Costs,  when  awarded  by  a  decree,  include  all  J^'^^^gJ 
disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  hfi  taxed  in  the  supreme  court.     The  sum 
allowed  for  costs  must  be  fixed  by  the  surrogate,  and  inserted 
in  the  decree. 

§  2560.  Where  a  question  of  fact  has  been  tried  by  a  J^^'aaSe" 
jury, 'the  costs,  awarded  against  the  unsuccessful  party,  are  JJp^eme 
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the  same  as  the  taxable  costs  of  an  action  in  the  supreme 
court.  The  costs  of  an  appeal,  where  they  are  awarded  in 
a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in 
the  supreme  court. 


tvhen  §  2561.  In  a  case  other  than  one  of  those  specified  in  the 

to  fix  last  section,  the  surrogate,  upon  rendering  a  decree,  may,  in 
cofta.  his  discretion,  fix  such  a  sum,  to  be  allowed  as  costs,  in  addi- 
tion to  the  disbursements,  as  he  deems  reasonable,  not 
exceeding,  where  there  has  not  been  a  contest,  twenty-five 
dollars,  or  where  there  has  been  a  contest,  seventy  dol- 
lars ;  and,  in  addition  thereto,  where  a  trial  or  hearing  upon 
the  merits  before  the  surrogate  necessarily  occupies  more 
than  two  days,  ten  dollars  for  each  additional  day;  and 
where  a  motion  for  a  new  trial  is  made  before  the  surro- 
gate, if  it  is  granted,  seventy  dollars ;  if  it  is  denied,  forty 
dollars. 


Addition-  §  2562.  In  addition  to  the  sums  specified  in  the  last  two 
Snci' ST"  sections,  the  surrogate  may,  in  his  discretion,  allow  to  an 
SSu.  executor,  administrator,  guardian,  or  testamentary  trustee, 
upon  a  judicial  settlement  of  his  account,  such  a  sum,  as 
the  surrogate  deems  reasonable,  for  his  coimsel  fees  and 
other  expenses,  not  exceeding  ten  dollars  for  each  day  occu- 
pied  in  the  trial,  and  necessarily  occupied  in  preparing  his 
account  for  settlement,  and  otherwise  preparing  for  the 
trial 

380 


CHAP,  xyiil]  costs  and  FJIB&  §§  2563^566. 

■  _ 

OCSSSSSSmSSSSm 

§  2  5  68,  Upon  the  diappsitioii  of  real  property  of  a  de-  aiiow-*^ 
cedent,  as  prescribed  in  title  fifth  of  this  chapter,  the  ex-  JSro?^^ 
ecutor,  administrator,  or  freeholder,  disposing  of  the  prop-  S^?"^^ 
erty,  must  be  allowed  by  the  surrogate,  out  of  the  proceeds 
of  the  sale  brought  into  court,  his  expenses ;  and  he  may 
be  allowed,  out  of  the  proceeds,  a  reasonable  sum  for  his 
own  services,  not  exceeding  five  doUara  for  each  day,  actu- 
ally and  necessarily  occupied  by  him  in  disposing  of  the 
property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and 
counsel  therein. 

§  2564.  The  allowances,  specified  in  the  last  section,  are 
in  lieu  of  commissions. 

§  2565.  An  appraiser  is  entitled,  in  addition  to  his  actual  Fees  of 
expenses,  to  a  sum,  to  be  fixed  by  the  surrogate,  not  exceed-  *^^ 
ing  five  dollars  for  each  day,  actually  and  necessarily  occu- 
pied by  him,  in  making  the  appraisal  or  inventory.  The  num- 
berof  days' services,  and  the  expanses,  if  any,  must  be 
proved  by  the  affidavit  of  the  appraiser ;  and  the  sums  paya- 
ble therefor  taxed  by  the  surrogate,  and  paid  by  the  executor 
or  administrator. 

§  2566.  Each  other  officer,  including  a  referee,  and  each  m.; 
witness,  is  entitled  to  the  same  fees,  for  his  services  and  for  om^n 
travelling,  as  he  is  allowed  for  like  services  in  the  supreme  l^s^ 
court. 
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fmsdc         8  2067.  A  Btirrogate  shall  not  charge  or  receive  any  fee, 
B»to.        except  as  follows : 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other 
case,  upon  the  application  of  a  party,  he  goes  to  a  place, 
other  than  his  office,  or  the  conrt  room  where  he  is  required 
to  hold  court,  in  order  to  take  testimony,  he  may  charge, 
and  receive  to  his  own  use,  ten  cents  for  each  mile  for  going, 
and  the  same  sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county, 
for  a  copy  of  a  paper,  ten  cents  for  each  folio,  except  where 
the  board  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use ;  and  in  that  case,  his  clerk  may  charge 
and  receive  the  same  fee. 


ARTICLE  FOURTH. 


8BO*dfi88.  When  party  mftj  ftppeaL 

2569.  When  parson  not  a  party  may  appeal. 

2570.  Appeal ;  to  what  court  it  may  be  taken. 

2571.  Intermediate  order  ;  how  reviewed. 
2672.  Time  to  appeal. 

2578.  Who  maat  be  made  partiee. 

2574.  Appeal ;  how  taken. 

2575.  Certahi  proTisions  of  chapter  12  made  applicable. 

2576.  Appeal  may  be  on  the  law  or  the-facts ;  oaae  to  be  made,  eta 

2577.  Security  to  perfect  appeal. 

2578.  Id. ;  where  decree  is  for  money  or  delivery  of  property,  ete. 

2579.  Security  to  stay  proceedings  in  case  of  commitment. 

2580.  Amount  of  undertaking ;  how  fixed. 

2581.  Requisites  of  undertaking. 

26B2.  Decree  for  probate,  etc ;  how  fkr  auspended  by  appeal. 
2588.  Decree  revoking  probate,  etc,  not  stayed. 

2584.  Perfected  appeal  stays  proceedings  In  other  cases. 

2585.  Appeal,  where  heard ;  proceedings  thereupon. 
8686.  Power  of  appellate  court ;  further  testimony. 
2687.  Judgment  or  order  upon  appeal. 

8688.  Award  of  Jury  trial  upon  reversal  in  probate  cases. 
8688.  Costs  of  appeal 
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§  2568.  Any  party  a^rieved  may  appeal  from  a  decree  ^Jn* 
or  an  order  of  a  surrogate's  oonris,  in  a  eaae  prescribed  in  this  ^^*^ 
article,  except  where  the  decree  or  order  of  which  he  com- 
plains was  rendered  or  made  upon  his  default. 

§  2569.  A  creditor  of,  or  person  interested  in,  tlie  estate  w^n 
or  fund  affected  by  the  decree  or  order,  who  was  not  a  ^^ 
party  to  the  special  proceeding  but  was  entitled  by  kw  to  SSST ' 
be  heard  therein,  upon  his  application ;  or  who  has  acquired, 
since  the  decree  or  order  was  made^  a  right  or  interest  which 
would  have  entitled  him  to  be  heard,  if  it  had  been  pre- 
viously acquired ;  may  intervene  and  appeal,  as  prescribed 
in  this  article.    The  facts,  which  entitle  such  a  person  to 
appeal,  must  be  shown  by  an  affidavit^  which  must  be  filed, 
and  a  copy  thereof  served  with  the  notice  of  appeal 


§  2570.  An  appeal  to  the  supreme  court  may  be  taken  Appeal, 
from  a  decree  of  a  surrogate's  court,  or  from  an  order  ^unh 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  taleiL 
surrogate's  court,  in  a  special  ju^ceeding  pending  in  that 
court,  or  after  a  decree  in  such  a  special  proceeding. 


§  2571.  An  appeal,  tak^i  from  a  decree,  brings  up  for  lutem^. 
review  each  intermediate  order,  which  is  specified  in  the  derThcm 
notice  of  appeal,  and  necessarily  affected  the  decrae,  and  ^^  ^^ 
which  has  not  already  been  reviewed  by  the  appellate 
court,  upon  a  separate  appeal  taken  from  that  order. 


§  2572.  An  appeal  by  a  party  must  be  taken  Avithin  Time  to 
thirty  days  after  the  service,  upon  the  appellant,  or  upon  *^^**  * 
the  attorney,  if  any,  who  appeared  for  him  in  the  surro- 
gate's court,  of  a  copy  of  the  decree  or  order  from  which 
the  appeal  is  taken,  and  a  written  notice  of  the  entry  thereof. 
An  appeal  by  a  person  who  was  not  a  party,  taken  as  pre- 
scribed in  this  article,  must  be  taken  within  three  months 
after  the  entry  of  the  decree  or  order,  unless  the  appellant's 

title  was  acquired  by  means  of  an  assignment  or  conveyance 
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frcHn  a  party ;  in  wUch  case,  the  appeal  mnst  be  taken 
within  the  time  limited  forihe  taking  thereof  by  the  as- 
signor or  grantor. 


^d^  be  §  2^^3«  Each  party  to  the  special  proceeding  in  the  sur- 
t?e^*'"'^  rogate's  court,  and  each  person  not  a  party,  who  has,  or 
claims  to  have,  in  the  subject-matter  of  the  decree  or  order, 
a  right  or  interest,  which  is  directly  affected  thereby,  and 
which  appears  upon  the  face  of  the  papers  presented  in  the 
surrogate's  court,  or  has  become  manifest  in  the  course  of 
the  proceedings  taken  therein,  must  be  made  a  party  to  the 
appeal.  A  person  not  a  party,  but  who  must  be  made  a 
party,  as  prescribed  in  this  section,  may  be  brought  in  by 
an  order  of  the  appellate  court,  made  after  the  appeal  is 
taken  ;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of 
bringing  in  such  a  person,  by  publication,  by  personal  serv- 
ice,  or  otherwise.  But  this  section  does  not  require  a  per- 
son  interested,  but  not  a  party,  to  be  brought  in,  if  he  was 
legally  represented,  or  was  duly  cited  in  the  court  below. 


Aro«ai;  §  2574.  An  appeal  must  be  taken  by  the  service,  within 
«»ken.  the  State,  upon  each  party  to  the  special  proceeding,  other 
than  the  appellant,  and  upon  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  of  a  written  notice,  referring  to  the 
decree  or  order  appealed  from,  and  statii^  that  the  appel- 
lant appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  special  proceeding  in  the  court  below 
appeared  in  person,  the  notice  of  appeal  must  be  personally 
served  upon  him ;  where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  either  upon  him  or  upon  his 
attorney.  Where  a  party,  who  was  duly  cited,  did  not 
appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  upon  him  personally,  if  he  can,  with  due  diligence, 
be  found  within  the  county ;  otherwise  it  may  be  served  by 
depositing  it,  indorsed  with  a  direction  to  the  party,  with 
the  surrogate,  or  the  clerk  of  the  surrogate's  court.  Where 
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a  person  to  be  served  cannot,  with  due  diligence,  be  found, 
to  make  personal  service  upon  him,  as  prescribed  in  this 
section,  the  surrogate,  or  a  justice  of  the  supreme  court,  may, 
by  order,  prescribe  such  a  mode  of  service  as  he  thinks 
proper ;  and  service  in  that  mode  has  the  same  effect  as 
personal  service. 


§  2575.  The  provisions  of  the  following  sections  .of  this  Certain 
act,  to  wit:   sections   1295,  1297,  1298,  1299,  1303,  and  ?U)n7of 

'  ,     .  '  -       _  chapter  U 

1305  to  1309,  both  inclusive,  apply  to  an  appeal  taken  as  madeai^ 
prescribed  in  this  article. 

§  2576.  The  appeal  may  be  taken  upon  questions  of  law,  ^^^ 
or  upon  the  facts,  or  upon  both.     If  it  is  taken  from  a  ^^  J^l^" 
decree  rendered  upon  the  trial,  by  the  surrogate,  of  an  issue  l^l^^^  ^ 
of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and  set-  ^^^  ^^ 
tied  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

§  2577.  To  render  a  notice  of  appeal  effectual  for  any  security 

.    .  ./>    1     .       ,1  .  ,.  to  perfect 

purpose,  except  m  a  case  specined  m  the  next  section,  or  appeal, 
where  it  is  specially  prescribed  by  law,  that  security  is  not 
necessary  to  perfect  the  appeal,  the  appellant  must  give  a 
written  undertaking,  with  at  least  two  sureties,  to  the  effect 
that  the  appellant  \vill  pay  all  costs  and  damages  which 
may  be  awarded  against  him  upon  the  appeal,  not  exceed- 
ing two  hundred  and  fifty  dollars. 


§  2578.  Notice  of  appeal  by  an  executor,  administrator,  id.; 
testamentary  trustee,  guardian,  or  other  person  appointed  oree  is  foi 
by  the  surrogate's  court,  from  a  decree,  directing  him  to  SeUve^y'^ 
pay  or  distribute  money,  or  to  deposit  money  in  a  bank  or  erty,  etc. 
trust  company,  or  to  deliver  property ;  or  by  an  executor 
or  administrator  from  an  order,  granting  leave  to  issue  an 
execution  against  him,  as  prescribed  in  section  1825  of  this 
act ;  is  not  effectual,  for  any  purpose,  unless  the  appellant 
[49]  385 
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gives  an  undertaking,  with  at  least  two  soretieB,  in  a  sum 
therein  apecified,  to  the  effect  that,  if  the  decree  or  order, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed, 
the  appellant  will  pay  all  costs  and  damages,  which  may  be 
awarded  against  him  upon  the  appeal,  and  will  pay  the 
sum  so  directed  to  be  paid  or  collected,  or,  as  the  case  re- 
quires, wiU  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distributed,  or  de- 
livered,  or  the  part  thereof  as  to  which  the  decree  or  order 
is  affirmed. 


seouritj  §  2579.  An  appeal  from  a  decree  or  an  order,  directing 
proceed-  the  Commitment  of  an  executor,  administrator,  testamentary 
oaSe  <^  trostee,  guardian,  or  other  person  appointed  by  the  surro- 
men?  gate's  court,  or  an  attorney  or  counsel  employed  therein, 
for  disobedience  to  a  direction  of  the  surrogate,  or  for  neg- 
lect of  duty;  or  directing  the  commitment  of  a  person 
refusing  to  obey  a  subpoena,  or  to  testify,  when  required 
according  to  law ;  does  not  stay  the  execution  of  the  decree 
or  order  appealed  from,  unless  the  appellant  gives  an  un- 
dertaking, with  at  least  two  sureties,  in  a  sum  therein  speci- 
fied, to  the  effect  that,  if  the  decree  or  order  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed, 
the  appellant  will,  within  twenty  days  after  the  affirmance 
or  dismissal,  surrender  himself,  in  obedience  to  the  decree  or 
order,  to  the  custody  of  the  sheriff  of  the  county,  wherein  he 
was  directed  to  be  committed.  If  the  undertaking  is  broken, 
it  may  be  prosecuted  in  the  same  manner,  and  with  the  same 
effect,  as  an  administrator's  official  bond ;  and  the  proceeds 
of  the  action  must  be  paid  or  distributed,  as  directed  by  the 
surrogate,  to  or  among  the  persons  aggrieved,  to  the  extent 
of  the  pecuniary  injuries  sustained  by  them ;  and  the  bal- 
ance, if  any,  must  be  paid  into  the  county  treasury. 

Amonnt        §  2680.  The  sum  specified  in  an  undeitaking,  executed 

tiSng;'^  as  prescribed  in  either  of  the  last  two  sections,  must,  where 

how  fixed.  ^^^  appeal  is  taken  from  a  decree  directing  the  payment, 

depositing,  or  distribution  of  money,  be  not  less  than  twice 
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the  sum  directed  to  be  paid,  deposited,  or  distributed.  ^*'' 
AVhere  the  appeal  is  taken  from  an  order  granting  leave  to 
issue  an  execution,  it  must  be  not  less  than  twice  the  sum, 
to  collect  which  the  execution  may  issue.  In  every  other 
case,  it  must  be  fixed  by  the  surrogate,  or  by  a  judge  of  the 
appellate  court,  who  may  require  proof,  by  affidavit,  of 
the  value  of  any  property,  or  of  such  other  facts  as  he 
deems  proper.  The  respondent  may  apply  to  the  appellate 
court,  upon  notice,  for  an  order  requiring  the  appellant  to 
increase  the  sum  so  fixed.  If  such  an  order  is  granted,  and 
the  appellant  makes  default  in  giving  the  new  undertaking, 
the  appeal  may  be  dismissed  or  the  stay  dissolved,  as  the 
case  requires. 

§  2581.  An  undertaking,  given  as  prescribed  in  the  last  Reqai- 
four  sections,  must  be  to  the  people  of  the  State ;  must  con-  under- 
tain  the  name  and  residence  of  each  of  the  sureties  thereto ; 
must  be  approved  by  the  surrogate  or  a  judge  of  the  appel- 
late court;  and  must  be  filed  in  the  surrogate's  office. 
Except  as  otherwise  specially  prescribed,  the  filing  of  a 
proper  undertaking,  and  service  of  the  notice  of  appeal, 
perfect  the  appeal.  The  surrogate  may,  at  any  time,  in 
hi8  discretiou,  make  an  order,  authorizing  any  person  ag- 
grieved  to  bring  an  action  upon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  is  brought 
in  the  name  of  the  people,  the  damages  collected  must  be 
paid  over  to  the  surrogate,  and  distributed  by  him,  as  jus- 
tice requires. 

§  2582.  An  appeal  from  a  decree  of  a  surrogate,  admit-  Deorae 
ting  a  will  to  probate,  or  granting  letters  testamentary,  or  SU^i 
letters  of  administration,  does  not  stay  the  issuing  of  let-  s^nd- 
ters,  where,  in  the  opinion  of  the  surrogate,  manifested  by  app^ 
an  order,  the  preservation  of  the  estate  requires  that  the 
letters  should  issue.     Letters  so  issued  confer  upon  the  per- 
son named  therein  all  the  powers  and  authority,  and  sub- 
ject him  to  all  the  duties  and  liabilities  of  an  executor  or 
administrator  in  an  ordinary  case,  except  that  they  do  not 
-confer  power  to  sell  real  property  by  virtue  of  a  provision  in 
the  will,  or  to  pay  or  satisfy  a  legacy,  or  to  distribute  the 
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TITLBS. 


onbequeathed  property  of  the  decedent^  until  after  the  final 
determination  of  the  appeaL 


revowng  §  2583.  An  appeal  from  a  decree  revoking  the  probate 
fu  ^not  ^^  *  ^^  ^^  revoking  letters  testamentary,  letters  of  adminis- 
stayed.  tration,  or  letters  of  guardianship ;  or  from  a  decree  or  an 
order,  suspending  an  executor,  administrator,  or  guardian,  or 
removing  or  suspending  a  testamentary  trustee,  or  a  free- 
holder, appointed  to  execute  a  decree,  as  prescribed  in  title 
fifth  of  this  chapter,  or  appointing  a  temporary  adminis- 
trator, or  an  appraiser  of  personal  property,  does  not  stay 
the  execution  of  the  decree  or  order  appealed  from. 

Perfected  §  2584.  Exccpt  as  otherwisc  expressly  prescribed  in  this 
stays  pro-  article,  a  perfected  appeal  has  the  effect,  as  a  stay  of  the 
in  other    proceedings  to  enforce  the  decree  or  order  appealed  from, 

prescribed  in  section  1310  of  this  act,  with  respect  to  a 

perfected  appeal  from  a  judgment. 

§  2585.  In  the  supreme  court,  an  appeal  from  a  decree 
or  an  order  of  a  surrogate's  court  must  be  heard,  the  judg- 
ment, or  an  order  made  thereupon,  must  be  entered,  and  the 
papers  must  be  filed,  in  the  same  manner,  and  the  effect  of 
the  judgment,  with  respect  to  the  proceedings  in  the  sur- 
rogate's court,  is  the  same,  as  where  an  appeal  is  taken  to 
the  supreme  court,  from  a  final  judgment  or  an  order  of  an 
inferior  court,  as  prescribed  in  title  third  of  chapter  twelfth 
of  this  act. 


oases. 


Appeal, 
where 
heard; 
prooeed- 

IDgS 

thereup- 
on. 


PowOToi       §  2586.  Where  an  appeal  is  taken  upon  the  facts,  the 
court ;      appellate  court  has  the  same  power  to  decide  the  questions 
testi-        of  *  f  aet,  which  the  surrogate  had ;  and  it  may,  in  its  discre- 
tion, receive  further  testimony  or  documentary  evidence, 
and  appoint  a  referee. 

Judgment     §  2587.  The  appellate  court  may  reverae,  affirm,  or  mod- 
a]pou  ap-  if V  the  decree  or  order  appealed  from,  and  each  intermediate 

Deal.  *' 
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order,  specified  in  the  notice  of  appeal,  which  it  is  author-  ^'*  *■ 
ized  by  law  to  review,  and  as  to  any  or  all  of  the  parties ; 
and  it  may,  if  necessary  or  proper,  grant  a  new  trial  oi 
hearing.  The  decree  or  order  appealed  from  may  be  en- 
forced, or  restitution  may  be  awarded,  as  the  case  requires, 
as^  prescribed  in  title  first  of  chapter  twelfth  of  this  a^ 
with  respect  to  an  appeal  from  a  judgment 

§  2588.  Where  the  reversal  or  modification  of  a  decree  Awi^d  oi 
by  the  appellate  court  is  founded  upon  a  question  of  fact,  ^^^^ 
the  appellate  court  must,  if  the  appeal  was  taken  from  a  g!^*^ 
decree  made  upon  a  petition  to  admit  a  Mrill  to  probate,  or 
to  revoke  the  probate  of  a  will,  make  an  order,  directing 
the  trial,  by  a  jury,  of  the  material  questions  of  fact,  arising 
upon  the  issues  between  the  parties.     Such  an  order  must 
state,  distinctly  and  plainly,  the  questions  of  fact  to  be  tried  ; 
and  must  direct  the  trial  to  take  place,  either  in  a  circuit 
court,  specified  in  the  order ;  or  in  the  county  court  of  the 
county  of  the  surrogate ;  or,  in  the  city  and  county  of  New- 
York,  in  the  court  of  common  pleas.     After  the  trial,  a 
new  trial  may  be  granted,  as  prescribed  in  section  2648 
of  this  act 

§  2589.  The  appellate  court  may  award  to  the  successful  ^SJJJiJ* 
party  the  costs  of  the  appeal ;  or  it  may  direct  that  they 
abide  the  event  of  a  new  trial,  or  of  the  subsequent  pro- 
ceedings in  the  surrogate's  court.  In  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  person- 
ally by  the  unsuccessful  party,  as  directed  by  the  appellate 
court ;  or,  if  such  a  direction  is  not  given,  as  directed  by 
the  surrogate. 

ABTIOLE  FIFTH. 

PBOvinoira  BXLiLTnre  ossbballt  to  Lbttebb  ;  and  gsnebaixt  to  Booo- 

TOB8,  ADXnUBTBATOBa,  GUABBIAKB,  AHD  TBSTAHBKTABT  TBUnMHb 

Bbc.  2590.  Reqnifites  of  Idtton. 
son.  TlMlr  6ff6et 

8509L  Priozitf  among  dlfferait  Letters. 
tOM.  Time,  how  reckoned  upon  sncceBsiTe  letters. 


§§  2690-^2592.  STJREOGATES'  OOTJETS.  [chap.  xvm. 

'"^'*    8bo.  2594.  Offioial  oathB  of  executors,  etc. 

2595.  Deposit  of  aecuritiee  to  reduce  penalty  of  bond. 

2596.  SnretieB  liable  for  money,  etc,  received  in  another  capacity. 

2597.  When  new  bond  or  new  suretieB  may  be  reqnlMd. 

2598.  Id. ;  bow  principal  may  be  required  to  give  a  new  bond,  etc 

2599.  Decree  revoking  letters  for  failure  to  g^ve  new  bond. 

2600.  Sureties  may  apply  to  be  released,  as  to  future  breaches. 

2601.  Release  of  old  sureties  on  the  giving  of  new. 

2602.  Surrogate  may  direct  as  to  custody,  where  co-executors,  eto.,  disagree 

2608.  Effect  and  contents  of  decree  revoking  letters. 

2604.  The  last  section  qualified. 

2605.  Successor  may  be  appointed,  and  may  compel  accounting,  eta 

2606.  Accounting  by  executor,  etc.,  of  deceased  executor. 

2607.  When  bond  may  be  prosecuted. 
2606.  Successor  may  prosecute  official  bond. 

2609.  Action  on  official  bond  when  no  successor  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appointed. 

Raqni-  §  2590.  Letters  testamentary,  letters  of  administration, 

letters,  and  letters  of  guardiansliip  must  be  in  the  name  of  the 
people  of  the  State.  Where  they  are  granted  by  a  surro- 
gate,  or  by  an  officer  or  person  appointed  by  the  board  of 
supervisors,  temporarily  acting  as  surrogate,  they  must  be 
tested  in  L  nLe  of  the  Officer  granting  the^m,  signed 
by  him,  or  by  the  clerk  of  the  surrogate's  court,  and  sealed 
with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  coui't,  they  must  be  tested  in  the 
name  of  the  judge  holding  the  courts  signed  by  the  clerk 
thereof,  and  sealed  with  its  seal. 


§  2591.  Subject  to  the  proyisions  of  the  next  section, 
rejgolating  the  priority  among  different  letters,  letters  tes- 
tamentary, letters  of  administration,  and  letters  of  guardi- 
anship, granted  by  a  court  or  officer,  having  jurisdiction  to 
grant  them,  as  prescribed  in  this  chapter,  are  conclusive 
evidence  of  the  authority  of  the  persons  to  whom  they  are 
granted,  until  the  decree  granting  them  is  reversed  upon 
appeal,  or  the  letters  are  revoked,  a9  prescribed  in  this 
chapter. 


Priority        §  2592.  The  person  or  persons,  to  whom  letters  testa- 
different   mentary,  or  letters  of  administration  are  first  issaed,  from  a 
sorrogate's  court  having  jorisdiction  to  issue  thetti,  as  pre- 
8M 


eflBot* 
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ecribed  in  article  first  of  title  first  of  this  chapter,  have  sole  ^"'  ** 
and  exclusive  authority,  as  executors  or  administrators,  pur- 
suant  to  the  letters,  until  the  letters  are  revoked,  as  pre- 
scribed by  law ;  and  they  are  entitled  to  demand  and  recover 
from  any  person,  to  whom  letters  upon  the  same  estate  are 
afterwards  issued,  by  any  other  surrogate's  court,  the  dece- 
dent's property  in  his  hand&  But  the  acts  of  a  person,  to 
whom  letters  were  afterwards  issued,  done  in  good  faith, 
before  notice  of  the  letters  first  issued,  are  valid ;  and  an 
action  or  special  proceeding,  commenced  by  him,  may  be 
continued  by  and  in  the  name  of  the  person  or  persons  to 
whom  the  letters  were  first  issued. 

§  2593.  Where  it  is  prescribed  by  law,  that  an  act,  with  2?"*reck. 
respect  to  the  estate  of  a  decedent,  must  or  may  be  done  ^"^^eJIJi^ 
within  a  specified  time  after  letters  testamentary  or  letters  lettert. 
of  administration  are  issued,  and  successive  or  supplement- 
ary letters  are  issued  upon  the  same  estate,  the  time  so  spec- 
ified must  be  reckoned  from  the  issuing  of  the  first  letters, 
except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law ;  or  where  the  first  or  any  subsequent  letters  are 
revoked,  as  prescribed  in  section  2684  of  this  act,  or  by 
reason  of  the  want  of  power  in  the  surrogate's  court  to 
issue  the  same,  for  any  cause. 


8  2594.  The  official  oath  or  affirmation  of  an  executor,    ,^  ^ 

"  ,    ,  '  oaths  of 

administrator,  or  guardian,  to  the  effect  that  he  will  well,  jj*"*- 
faithfully,  and  honestly  discharge  the  duties  of  his  oiSlce, 
describing  it,  must  be  filed  with  the  surrogate,  before  letters 
are  issued  to  him.  The  oath  may  be  taken  before  any  offi- 
cer, within  or  without  the  State,  who  is  authorized  to  take 
an  affidavit,  to  be  used  in  the  supreme  court.  Where  it  is 
taken  without  the  State,  it  must  be  certified  aa  required  by 
law,  with  respect  to  an  affidavit  to  be  used  in  the  supreme 
court. 

§2595.  In  a  case  wh^e  a  bond,  or  new  sureties  to  a  Depojijot 
bond,  may  be  required  by  a  surrogate  from  an  ezecutor^  **^^^^, 
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"^  *'  administrator,  or  other  trustee,  if  the  value  of  the  estate  oi 
fund  is  so  great,  that  the  surrogate  .deems  it  inexpedient  to 
require  security  in  the  full  amount  prescribed  by  law,  he 
may  direct  that  any  securities  for  the  payment  of  money, 
belonging  to  the  estate  or  fund,  be  deposited  with  him,  to 
be  delivered  to  the  county  treasurer,  or  be  deposited,  subject 
to  the  order  of  the  trustee,  countersigned  by  the  surrogate, 
with  a  trust  company  duly  authorized  by  law  to  receive  the 
same.  After  such  a  deposit  has  been  made,  the  surrogate 
may  fix  the  amount  of  the  bond,  with  respect  to  the  value 
of  the  remainder  only  of  the  estate  or  fund.  A  security 
thus  deposited  shall  not  be  withdrawn  from  the  custody 
of  the  county  treasurer  or  trust  company,  and  no  per- 
son, other  than  the  county  treasurer  or  the  proper  offi- 
cer of  the  trust  company,  shall  receive  or  collect  any  of 
the  principal  or  interest  secured  thereby,  without  the 
special  order  of  the  surrogate,  entered  in  the  appropriate 
book  Such  an  order  can  be  made  in  favor  of  the 
trustee  appointed,  only  where  an  additional  bond  ha« 
been  given  by  him,  or  upon  proof  that  the  estate  or 
fund  has  been  so  reduced,  by  payments  or  otherwise, 
that  the  penalty  of  the  bond  originally  given,  will  be  suffi- 
cient in  amount,  to  satisfy  the  provisions  of  law  relating  to 
the  penalty  thereof,  if  the  security  so  withdrawn  is  also 
reckoned  in  the  estate  or  fund. 


saretiet        §  2696.  A  persou  to  whom  letters  are  issued,  is  liable  for 

money,^'  moucy  or  othcr  personal  property  of  the  estate,  which  was  in 

oeiVedTiii   Ms  hauds,  or  under  his  control,  when  his  letters  were  issued ; 

eapaoity.   in  whatever  capacity  it  was  received  by  him,  or  came  under 

his  control.    Where  it  was  received  by  him,  or  came  under 

his  control,  by  virtue  of  letters  previously  issued  to  him, 

in  the  same  or  another  capacity,  an  action  to  recover  the 

money,  or  damages  for  failure  to  deliver  the  property,  may 

be  maintained  upon  both  official  bonds ;  but,  as  between 

the  sureties  upon  the  official  bond  given  upon  the  prior 

letters,  and  those  upon  the  official  bond  given  upon  the 

subsequent  letters,  the  latter  are  liable  over  to  the  former. 
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§  2597.  Any  person,  interested  in  the  estate  or  fund,  may  when' 
present  to  the  snrrogate^s  conrt  a  written  petition,  duly  Sr  new  "^^ 
verified,  setting  forth  that  a  surety  in  a  bond,  taken  as  pre-  ^^b? 
scribed  in  this  chapter,  is  insufficient,  or  has  removed,  or  is  '^°*'** 
about  to  remove,  from  the  State,  or  that  the  bond  is  inade* 
quate  in  amount ;  and  praying  that  the  principal  in  the 
bond   may  be  required  to  give  a  new  bond,  in  a  larger 
penalty,  or  new  or  additional  sureties,  as  the   case  re- 
quires; or,  in  default  thereof,  that  he  may  be  removed 
from  his  office,  and  that  lettei*s  issued  to  him  may  be 
revoked.    Where  the  bond  so  taken  is  that  of  a  guard- 
ian, the  petition  may  also  be  presented  by  any  relative 
of  the  infant.     When  the  bond  is  that  of  an  executor  or 
administrator^  the  petition  may  also  be  presented  by  any 
creditor  of  the  decedent.    If  it  appears  to  the  surrogate, 
that  there  is  reason  to  believe  that  the  allegations  of  the 
petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
show  cause,  why  the  prayer  of  the  petition  should  not  be 
granted. 


§  2598.  Upon  the  return  of  a  citation,  issued  as  prescribed  m.  j  how 
in  the  last  section,  the  surrogate  must  hear  the  allegations  "^^J?" 
and  proofia  of  the  parties ;  and  if  the  objections,  or  any  of  FJlJ^SJ^ 
them,  are  found  to  be  valid,  he  must  make  an  order,  requir- 
ing the  principal  in  the  bond  to  give  newer  additional 
sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case 
requires,  within  such  a  reasonable  time,  not  exceeding  five 
days,  as  the  surrogate  fixes ;  and  directing  that,  in  default 
thereof,  his  letters  be  revoked. 


§  2599.  If  a  bond  with  new  or  additional  sureties,  or  in  a  Decree f« 
larger  penalty,  is  approved  and  filed  in  the  surrogate's  office,  Tettlw 
as  required  by  such  an  order,  the  surrogate  must  make  a  togwe"" 
decree,  dismissing  the  proceedings,  upon  such  terms,  as  to  °®^ 
costs,  as  justice  requires ;  otherwise,  he  must  make  a  decree, 
removing  the  delinquent  from  office,  and  revoking  the  let- 
ters issued  to  him. 
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Buret^a        §  2600.  Any  or  all  of  the  sureties  in  a  bond/ taken  as 

piv^o^    prescribed  in  this  chapter,  may  present  a  petition  to  the 

M^ton^'    surrogate's  court,  praying  to  be  released  from  responsibility, 

bmcnet.  ^^  account  of  any  future  breach  of  the  condition  of  the 

bond ;  and  that  the  principal  in  the  bond  may  be  cited  to 

show  cause,  why  he  should  not  give  new  sureties.    The 

surrogate  must  thereupon  issue  a  citation  accordingly. 


Reieweof      §  2601.  Upou  the  return  of  a  citation,  issued  as  pre- 

old  sure-  ,  .  .  .  ... 

ties  ou  the  scribed  in  the  last  section,  if  the  principal  in  the  bond  files 
"®^'  in  the  surrogate's  office  a  bond  in  the  usual  form,  with  new 
sureties  to  the  satisfaction  of  the  surrogate,  then  or  within 
such  a  reasonable  time,  not  exceeding  five  days,  as  the  sur^ 
rogate  fixes,  the  surrogate  must  make  a  decree,  releasing 
the  petitioner  from  liability  upon  the  bond  for  any  subse- 
quent act  or  default  of  the  principal ;  otherwise  he  must 
make  a  decree,  revoking  the  delinquent's  letters. 


surro-  S  2602.  Where  two  or  more  co-executors  or  co-adminis- 

gftte  may        ^  , 

direct  as  trators  disagree,  respecting  the  custody  of  money  or  other 
dj,  where  property  of  the  estate ;  or  two  or  more  testamentary  trust- 
tors,  etc.,  ees  or  guardians  of  the  property  disagree,  respecting  the 
custody  of  money  or  other  property,  belonging  to  a  fund  or 
an  estate  which  is  committed  to  their  joint  charge ;  the  sur- 
rogate may,  upon  the  application  of  either  of  them,  or  of  a 
creditor  or  person  interested  in  the  estate,  and  proof,  by 
affidavit,  of  the  facts,  make  an  order,  requiring  them  to 
show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  oider,  the  surro- 
gate  may,  in  his  discretion,  make  axi  order,  directing  that  any 
property  of  the  estate  or  fund  be  deposited  in  a  safe  place, 
in  the  joint  custody  of  the  executors,  administriftoiB,  guard- 
ians^ or  testacaentary  trustees,  as  the  case  requires,  or  sub- 
ject to  their  joint  order ;  or  that  the  money  of  the  estate  be 
deposited  in  a  specified  safe  bank  or  trust  company,  to  their 

joint  credit,  and  to  be  drawn  out  upon  their  joint  order« 
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Disobedience  to  such  a  direction  may  be  puniahed  as  a 
contempt  of  the  court 

S  2603.  Upon  the  entry  of  a  decree,  made  as  prescribed  Dffeet  &nd 

court  to  an  executor,  administrator^  or  guardian,  his  powers  letcen 
cease.  The  decree  may,  in  the  discretion  of  the  surrogate, 
require  him  to  account  for  all  money  and  other  property 
received  by  him ;  and  to  pay  and  deliver  over  all  money  and 
other  property  in  his  hands  into  the  surrogate's  court, 
or  to  his  successor  in  office,  or  to  such  other  person  as  is 
authorized  by  law  to  receive  the  same;  or  it  may  be 
made  without  prejudice  to  an  action  or  special  proceeding 
for  that  purpose,  l^en  pending,  or  thereafter  to  be  brought. 
The  revocation  does  not  aflEect  the  validity  of  any  act,  within 
the  powers  conferred  by  law  upon  the  executor,  adminis- 
trator, or  guardian,  done  by  him  before  the  service  of  the  ci- 
tation, where  the  other  party  acted  in  good  faith ;  or  done 
after  the  service  of  the  citation,  and  before  entry  of  the 
decree,  where  his  powers  with  respect  thereto  were  not 
suspended  by  service  of  the  citation,  or  where  the  surro- 
gate, in  a  case  prescribed  by  law,  permitted  him  to  do  the 
same,  notwithstanding  the  pendency  of  the  special  pro- 
ceeding against  him ;  and  he  is  not  liable  for  such  an  act, 
done  by  him  in  good  faith. 


§  2604.  The  last  section  does  not  affect  the  liability  of  a  The 
person,  to  whom  money  or  other  property  has  been  paid  or  SSSffad. 
delivered,  as  husband,  wife,  next  of  kin,  or  legatee,  to  respond 
to  the  person  lawfully  entitled  thereto,  where  letters  are 
revoked,  because  a  supposed  decedent  is  living ;  or  because 
a  will  is  discovered,  after  administration  has  been  granted 
in  a  case  of  supposed  intestacy,  or  revoking  a  prior  will, 
upon  which  letters  were  granted. 

S  2605.  Where  letters  have  been  revoked  by  a  decree  of  snooeMor 

1  «  1  1  A-  -L  maybe 

the  surrogate  6  court,  that  court  has,  except  m  a  case  where  H>^ted, 
it  is  otherwise  specially  prescribed  by  law,  the  same  power  compel 

ooO  liig,  etc. 
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to  appoint  a  successor  to  the  person  whose  powers  have 
ceased,  as  if  the  letters  had  not  been  issued.  The  successor 
may  complete  the  execution  of  the  trust  committed  to 
his  predecessor;  he  may  continue,  in  his  own  name,  a 
civil  action  or  special  proceeding,  pending  in  favor  of 
his  predecessor;  and  he  may  enforce  a  judgment,  order, 
or  decree,  in  favor  of  the  latter.  The  surrogate's  court  has 
the  same  jurisdiction,  upon  the  petition  of  the  successor,  or 
of  a  remaining  executor,  administrator,  guardian  or  trustee, 
to  compel  the  person  whose  letters  have  been  revoked,  to 
account  for,  or  deliver  over  money  or  other  property,  and  to 
settle  his  account,  which  it  would  have  upon  the  petition 
of  a  creditor  or  person  interested  in  the  estate,  if  the  term 
of  office,  conferred  by  the  letters,  had  expired  by  its  own 
limitation. 

Aoeo&Dt-^  §  2606.  Where  an  executor,  administrator,  guardian,  or 
ecntor^  testamentary  trustee  dies,  the  surrogate's  court  has  the  same 
decked  jurisdiction,  upon  the  petition  of  his  successor,  or  of  a  sur- 
viving  executor,  administrator,  or  guardian,  or  of  a  creditor, 
or  person  interested  in  the  estate,  or  of  the  guardian's 
ward,  to  compel  the  executor  or  administrator  of  the  dece- 
dent to  account  for  and  deliver  over  any  of  the  trust  prop- 
erty which  has  come  to  his  possession,  or  is  under  his  con- 
trol, which  it  would  have  as  against  the  decedent,  if  his 
letters  had  been  revoked. 

^^  §  2607.  Where  an  execution,  issued  upon  a  surrogate's 

2J^2«»"  decree,  against  the  property  of  an  executor,  administrator, 
testamentary  trustee,  or  guardian,  has  been  returned  wholly 
or  partly  unsatisfied,  an  action,  to  recover  the  sum  remain- 
ing uncollected,  may  be  maintained  upon  his  official  bond, 
by  and  in  the  name  of  the  person  in  whose  favor  the 
decree  was  made.  If  the  principal  debtor  is  a  resident  of 
the  State,  the  execution  must  have  been  issued  to  the  county 
where  he  resides. 


8  2608.  Where  letters  have  been  revoked  by  a  decree  of 

ouS^bOTd*  *^^  surrogate's  court,  the  successor  of  the  executor,  admm- 
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istrator,  or  guardiaii,  wlioee  letters  are  so  revoked,  may  ^*  ** 
maintaiii  an  action  upon  his  predecessor's  official  bond,  in 
which  he  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and 
not  duly  administered  by  him ;  and  to  the  full  extent  of 
any  injury,  sustained  by  the  estate  of  the  decedent  or  of 
the  infant,  as  the  case  may  be,  by  any  act  or  omission  of 
the  principal.  The  money,  recovered  in  such  an  action,  is 
regarded  as  part  of  the  estate  in  the  hands  of  the  plaintiff, 
and  must  be  distributed  or  otherwise  disposed  of  accord- 
ingly ;  except  that  a  recovery  for  an  act  or  omission,  re- 
specting a  right  of  action,  or  other  property,  appropriated 
by  law  for  the  benefit  of  the  husband,  wife,  family,  or  next 
of  kin  of  a  decedent,  or  disposed  of  by  a  will  for  the  benefit 
of  any  person,  is  for  the  benefit  of  the  person  or  persons  so 
entitled  thereto. 


§  2609.  Where  the  letters  of  an  executor  or  administrator  Aotion  oc 
have  been  so  revoked,  and  no  successor  is  appointed,  any  bond 

•         J  1  J.    •    •  J         j»  J -I       when  no 

person  aggrieved  may,  upon  obtainmg  an  order  from  the  suooessor 
surrogate,  granting  him  leave  so  to  do,  maintain  an  action  Sf** 
upon  the  official  bond  of  the  executor  or  administrator,  in 
behalf  of  himself  and  all  others  interested ;  in  which  the 
plaintiff  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and  not 
duly  administered  by  him,  and  to  the  full  extent  of  any 
injury,  sustained  by  the  estate  of  the  decedent,  by  any  act 
or  omission  of  the  principal.  The  money  recovered  in 
such  an  action  must  be  paid,  by  the  sheriff  or  other  officer 
who  collects  it,  into  the  surrogate's  court ;  and  the  surrogate 
must  distribute  it  to  the  creditors  or  other  persons  entitled 
thereto.  The  proceedings  for  such  a  distribution  are  the 
same  as  prescribed  in  title  fifth  of  this  chapter,  for  the  dis- 
tribution of  the  proceeds  of  a  sale  of  real  property. 


§  2610.  The  provisions  of  this  article  apply  to  an  exec-  AppUo». 
utor,  administrator,  or  guardian,  to  whom  letters  h^ve  been  thu  am. 
issued,  and  to  a  testamentary  trustee  whose  trust  has  been  eontors. 
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TITLSa. 


tofor©  ap-  created,  before  this  chapter  takes  effect ;  except  that  it  does 
pointed.    ^^^  affect,  ia  any  manner,  the  liability  of  the  sureties  in  a 
bond,  executed  before  this  chapter  takes  effect. 


TITLE  ni. 

Oranting  cmd  revoking  probate^  letters  testamentary^  and 
letters  qf  administration.  Foreign  wills  ;  ancillary  Utters. 

Articlb  1.  Probate  of  a  will  and  grant  of  letters  thereupon. 

2.  Berocatlon  of  probate. 

3.  Probate  of  heirBliip. 

4.  Qrant  of  letters  of  adipinistration. 
6.  Temporary,  administration. 

6.  Revocation  of  letters  testamentary  and  letters  of  administXfttioQ. 

7.  Foreign  wills  ;  ancillaiy  letters. 


ARTICLE   FIRST. 

Pbobatb  of  ▲  Will  and  Orakt  of  Lbttbbs  thxbkutoh. 

0BO.  2611.  What  wills  may  be  prored. 

2612.  Change  of  residence  not  to  affect  Tslidi^,  eta 
2618.  Application  of  last  two  sections. 
2614.  Who  may  propound  will. 
2616.  Who  to  be  cited  thereupon. 

2616.  Contents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2618.  Witnesses  to  be  examined ;  proof  required. 
2610.  Abseut,  etc.,  witnesses  to  be  accounted  for. 
2020.  Proof  of  handwriting. 

2621.  Proof  of  lost  or  destroyed  will. 

2622.  Probate  not  allowed,  unless  surrogate  satisfied,  etc. 
2628.  Will  ;  when  sufficiently  proved. 

2624.  Validity  and  construction  of  testamentary  provisions. 
2626.  Surrogate's  decision  on  probate. 

2626.  Probate  ;  how  far  conclusive  as  to  personalty. 

2627.  Id. ;  as  to  realty. 

2628.  When  purchaser  from  heir  protected  notwithstanding  a  devise. 

2629.  Will  certified,  or  record  thereof,  may  be  read  in  evidence. 
2680.  Recording  wills  proved  elsewhere  within  the  State. 

2631,  2632.  Records  of  certain  wills  heretofore  proved ;  how  far  evidence 
2683.  Id.;  as  to  wills  of  real  property. 

2634.  Index  and  fees. 

2635.  Wills  to  be  returned  after  probate. 
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Sac.  2636.  When  letters  testomentazy  may  be  iwned.  ^^''  ^' 

2687.  Surrogate  to  inquire  into  objections. 
3688.  Bond ;  when  required. 
2689.  Renunciation  ;  retraction  tliereof. 

2640.  Selection  of  an  executor  under  a  power. 

2641.  Objection  to  such  a  person;  how  taken,  etc. 

2642.  Executor  failing  to  qualify  or  renounce ;  how  exolvded. 

2643.  Letters  of  administration  with  will  annexed. 

2644.  Id. ;  renunciation  or  exclusion  of  persons  having  prior  right. 

2645.  Executor  or  administrator  to  qualify. 

2646.  Effect  of  certain  provisions  limited. 


§  2611.  A  will  of  real  or  personal  property,  executed  as  ^/•/nt 
prescribed  by  the  laws  of  the  State,  or  a  will  of  personal  be  proved. 
property,  executed  without  the  State,  and  within  the  United 
States,  the  dominion  of  Canada,  or  the  Kingdom  of  Great 
Britain  and  Ireland,  as  prescribed  by  the  laws  of  the  state 
or  country  where  it  is  or  was  executed,  or  a  will  of  per- 
sonal property,  executed  by  a  person  not  a  resident  of  the 
State,  according  to  the  laws  of  the  testator's  residence,  may 
be  proved  as  prescribed  in  this  article. 

§  2612.  The  right  to  have  a  will  admitted  to  probate,  the  Change  oi 
validity  of  the  execution  thereof,  or  the  validity  or  construe-  not  to  af- 
tion  of  any  provision  contained  therein,  is  not  affected  by  ity,  etc.  " 
a  change  of  the  testator's  residence  made  since  the  execu- 
tion of  the  will. 


§  2618.  The  last  two  sections  apply  only  to  a  will  execut-  AppWoa- 
ed  by  a  person,  dying  after  the  eleventh  day  of  April,  in  the  lasitw© 
year  1876 ;  and  they  do  not  invalidate  a  will,  executed  be- 
fore that  date,  which  would  have  been  valid  but  for  the 
enactment  of  those  sections,  except  where  such  a  will  is 
revoked  or  altered  by  a  will,  which  they  render  valid,  or 
capable  of  being  proved  as  prescribed  in  this  article. 

§  2614.  A  person  designated  in  a  will  as  executor,  devisee,  wbo  nM 
or  legatee,  or  any  other  person  interested  in  the  estate,  or  a  IKS*****^ 
creditor  of  the  decedent,  may  present,  to  the  surrogate's 
court  having  jurisdiction,  a  written  petition,  duly  verified, 
describing  the  will,  setting  forth  the  facts,  upon  which  the 
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jurisdiction  of  the  cotirt  to  grant  probate  thereof  depends, 
and  praying  that  the  will  may  be  proved,  and  that  the  pei> 
sons,  specified  in  the  next  section,  may  be  cited  to  attend 
the  probate  thereot  Upon  the  presentation  of  such  a  peti- 
tion, the  surrogate  must  issue  a  citation  accordingly. 


oited*^^      §  2615.  The  following  persons  must  be  cited,  upon  a  pe- 
ap?^       tition,  presented  as  prescribed  in  the  last  section  : 

1.  If  the  will  relates  exclusively  to  real  property,  the 
husband,  if  any,  and  all  the  heirs  of  the  testator. 

3.  If  the  will  relates  exclusively  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of  the 
testator. 

3.  If  the  will  relates  to  both  real  and  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the 
next  of  Mn  of  the  testator. 


tiOD 


o?SiS^  §  2616.  The  citation  must  set  forth  the  name  of  the  dece- 
dent, and  of  the  person  by  whom  the  will  is  propounded  ; 
and  it  must  state  whether  the  will  relates,  or  purports  to 
relate,  exclusively  to  real  property,  or  personal  property,  or 
to  both.  Where  the  will  propounded  was  nuncupative,  that 
fact  must  be  stated  in  the  citation.  Where  the  surrogate  is 
unable  to  asceilain  to  his  satisfaction,  whether  the  decedent 
left,  surviving  him,  any  person,  who  would  be  entitled  to  the 
property  affected  by  the  will,  if  the  decedent  had  died  intest- 
ate, the  citation  must  be  directed,  where  the  will  "relates  to 
real  property,  to  the  attorney-general ;  where  it  relates  to 
personal  property,  to  the  public  administrator,  who  would 
have  been  entitled  to  administration,  if  the  decedent  had 
died  intestate. 


i'oraoni 


§  2617.  Any  person,  although  not  cited,  who  is  named 
™X.**^    as  a  devisee  or  legatee,  in  the  will  propounded,  or  as  exec- 
utor,  trustee,  devisee,  or  legatee,  in  any  other  paper,  purport- 
ing to  be  a  will  of  the  decedent,  or  who  is  otherwise  inter- 
ested in  sustaining  or  defeating  the  will,  may  appear,  and, 
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ABT.  1. 


at  his  election,  support  or  oppose  the  application.  A  per- 
son so  appearing  becomes  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  interest  of 
such  a  person,  unless  he  so  becomes  a  party. 


§  2618.  Upon  the  return  of  the  citation,  the  surrogate  must  witnesses 
cause  the  witnesses  to  be  examined  before  him.    The  proofs  imVn^r 
must  be  reduced  to  writing.  Before  a  written  will  is  admitted  j^qairea. 
to  probate,  two,  at  least,  of  the  subscribing  witnesses  must 
be  produced  and  examined,  if  so  many  are  within  the  State^ 
and  competent  and  able  to  testify.     Before  a  nuncupative 
will  is  admitted  to  probate,  its  execution  and  the  tenor 
thereof  must  be  proved  by  at  least  two  witnesses.     Any 
party,  who  contests  the  probate  of  the  will,  may,  by  a  no- 
tice filed  with  the  surrogate  at  any  time  before  the  proofs 
are  closed,  require  the  examination  of  all  the  subscribing 
witnesses  to  a  written  will,  or  of  any  other  ^vitness,  whose 
testimony  the  surrogate  is  satisfied  may  be  material ;    in 
which  case,  all  such   witnesses,  who  are  within  the  State, 
and  competent  and  able  to  testify,  must  be  so  examined. 

§  2619.  The  death,  absence  from  the  State,  lunacy,  or  Absent, 
other  incompetency  of  a  witness,  required  to  be  examined^  Sesierto 
as  prescribed  in  this  or  the  last  section,  must  be  shown  by  counted 
aflSdavit  or  other  competent  evidence,  to  the  satisfaction  of  **^'* 
the  surrogate,  before  dispensing  with  his  testimony.    Where 
a  %vitness,  being  A\athin  the  State,  is  disabled  from  attend- 
ing, by  reason  of  age,  sickness,  or  infirmity,  his  disability 
must  be  shown  in  like  manner ;  and  in  that  case,  the  testi- 
mony of  the  witness,  where  it  is  required,  and  he  is  able  to 
testify,  must  be  taken  in  the  manner  prescribed  by  law,  and 

produced  before  the  suiTogate,  as  part  of  the  proofs. 
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i^oof'of  §  2620.  If  all  the  subscribing  witnesses  to  &  written  will 
haudwrit-  ^.^  ^^  -^  ^  ftubsciibing  witness,  whose  testimony  is  required^ 
is,  dead,  or  incompetent,  by  reason  of  lunacy  or  otherwise, 
to  testify,  or  unable  to  testify ;  or  if  such  a  subscribing 
witness  is  absent  from  the  State,  and  the  surrogate  is 
satisfied  that  his  testimony  cannot,  with  due  diligence, 
be  obtained  by  a  commission ;  or  if  such  a  subscribing 
witness  has  forgotten  the  occurrence,  or  testifies  against 
the  execution  of  the  will;  the  will  may  nevertheless 
be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such 
other  circumstances,  as  would  be  suflicient  to  prove  the  will 
upon  the  trial  of  an  action.  Where  a  written  will  is  proved, 
as  prescribed  in  this  section,  it  must  be  filed  and  remain  in 
the  surrogate's  office. 


Proof  of        §  2621.  A  lost  or  destroyed  will  can  be  admitted  to  pro- 
lost  or  de-  -     ^     .  ,  -^     ,  ,       .  ,     ^ 

stroyed  bate  lu  a  surrogates  court;  but  only  m  a  case,  where  a 
judgment  establishing  the  will  could  be  rendered  by  the 
supreme  couii:,  as  prescribed  in  section  1865  of  this  act. 

SlJt  a?-^        §  2622.  Before  admitting  a  Avill  to  probate,  the  surrogate 

nnieM       Di^s*  inquire  particularly  into  all  the  facts  and    circuni- 

satuflS**  stances,  and  must  be  satisfied  of  the  genuineness  of  the  will, 

^^'  and    the   validity  of   its   execution.      Before   admitting  a 

written  will  to  probate,  the  surrogate  may,  in  his  discretion, 

require  proof  of  the  ciroumstances  attending  the  execution, 

the  delivery,  and  the  possession  thereof,  or  any  of  them,  to 

be  made  by  the  afiidavit,  or  the  testimony,  at  the  hearing, 

of  the  person  who  received  the  will  from  the  testator,  if  he 

can  be  produced,  and,  also,  of  the  person  presenting  it  for 

probate. 

Will;  §  2623.  If  it  appears  to  the  surrogate  that  the  will  was 

flcientiy  "  duly  cxecuted ;    and  that  the  testator,  at  the  time  of  exe- 
^'^^^  '     cuting  it,  was  in  all  respects  competent  to  make  a  will,  and 
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not  iiniler  restraint ;  it  must  be  admitted  to  probate,  as  a 
will  valid  to  pass  real  property,  or  personal  property,  or 
both,  as  the  surrogate  determines,  and  the  petition  and  cita- 
tion require,  and  must  be  reconied  accordingly.^  The  decree 
admitting  it  to  probate  must  state  whether  the  probate  was 
or  was  not  contested. 

§  2624.  But  if  a  party  expressly  puts  in  issue,  before  the  validity 
suri-ogate,  the  validity,  construction,  or  effect  of  any  dispo-  girtot^oa 
sition  of  personal  property,  contained  in  the  will  of  a  resi-  ^^  ^^^ 
dent  of  the  State,  executed  within  the  State,  the  surrogate  provi- 
must   determii^e  the  question,  upon  rendering  a  decree ;  ®^^"*' 
unless  the  decree  refuses  to  admit  the  will  to  probate,  by 
reason  of  a  failure  to  prove  any  of  the  matters  specified  in 
the  last  section. - 

§  2625-  AVhere  the  surrogate  decides  against  the  suffi-  surro- 
ciency  of  the  proof,  or  against  the  validity  of  a  will,  or  upon  ^aum  on' 
the  construction,  validity,  or  legal  effect  of  any  provision  p"^*'*^®' 
thereof,  he  must  make  a  decree  accordingly  ;  and,  if  required 
by  either  party,  he  must  enter  in  the  minutes  the  gi'ounds 
of  his  decision. 

§  2626.  A  decree  admitting  to  probate  a  will  of  personal  Probate? 

_j_  1  •■!_    T  •      xi  •  J-*    1       •  1       •  how  fai 

property,  made  as  prescribed  in  this  article,  is  conclusive,  conciu 
as  an  a' I  judication,  upon  all  the  questions  determined  by  the  ^nouiS 
surrogate  pursuant  to  this  article,  until  it  is  reversed  upon  ^7- 
appeal,  or  revoked  by  the  surrogate ;  except  that  a  determi- 
nation, made  under  section  2624  of  this  act,  is  conclusive 
only  upon  a  party  who  was  duly  cited,  or  a  ])erson  claiming 
from,  through,  or  under  him. 

§2627.  A  decree,  admitting  to  probate  a  will  of  realici.;ast< 
property,  made  as  ])rescribed  in  this  article,  establishes,  pre-  ^^^  ^' 
sumptively  only,  all  the  matters  detennined  by  the  surro- 
gate, pursuant  to  this  article,  as  against  a  i)arty  who  was 
duly  cited,  or  a  .person  claiming  fi*om,  through,  or  under 
him ;  or  upon  the  trial  of  an  action,  or  the  hearing  of  a 
special  proceeding,  in  which  a  controversy  arises  concerning 
the  will,  where  it  is  proved  that  the  real  property  in  quest- 
ion has  been  uninterruptedly  held,  under  tne  will,  for  at  least 
twenty  years  before  the  action  was  commenced,  or  the  spe- 
cial proceeding  instituted.  Where  the  decree  is  produced 
in  evidence,  in  favor  of  or  against  a  peraon,  or  m  a  case, 
specified  in  this  section,  the  testimony  taken  in  the  special 
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proceeding,  wherein  it  was  made,  may  be  read  in  evidence, 
with  the  same  force  and  effect,  as  if  it  was  taken  upon  the 
trial  of  the  action,  or  the  hearing  of  the  special  proceeding, 
wherein  the  decree  is  so  produced. 

^rohaser      §  2628.  The  title  of  a  purchaser  in  good  faith.and  for  a 
from  heir  valuable  Consideration,  from  the  heir  oi  a  person  who  died 
Sotwith?  seized  of  real  property,  shall  not  be  affect^  by  a  devise  of 
•  adevise^   *^^  property  made  by  the  latter,  unless  within  four  years 
after  the  testator's  death,  the  will  devisinff  the  same  is  either 
admitted  to  probate  and  recorded  as  a  will  of  real  property 
in  the  office  of  the  surrogate  having  jurisdiction,  or  estab- 
lished by  the  final  judgment  of  a  court  of  competent  juris- 
diction of  the  State,  in  an  action  brought  for  that  pui-pose. 
But  if,  at  the  time  of  the  testator's  death,  the  devisee  is 
either  within  the  age  of  twenty-one  years,  or  insane,  or  im- 
prisoned on  a  criminalVharge,  or  in  execution  upon  convic- 
tion of  a  criminal  offence,  for  a  term  less  than  for  life ;  or 
without  the  State ;  or,  if  the  will  was  concealed  by  one  or 
more  of  the  heirs  of  the  testator,  the  limitation  created  by 
this  section  does  not  begin  until  after  the  expiration  of  one 
year  from  the  removal  of  such  a  disability,  or  the  delivery 
of  the  will  to  the  devisee  or  his  representative,  or  to  the 
proper  suiTogate. 


will  cer- 
tified, or 
record 
thereof, 
may  be 
read  in 
evidence. 


§  2629.  The  surrogate  must  cause  to  be  indorsed  upon, 
or  annexed  to,  the  original  will  admitted  to  probate,  or  the 
exemplified  copy,  or  statement  of  the  tenor  of  a  will,  which 
was  admitted  without  production  of  an  original  written  will, 
a  certificate,  under  his  nand,  or  the  hand  of  the  clerk  of  his 
court,  and  his  seal  of  office,  stating  that  it  has,  upon  due  proof, 
been  admitted  to  probate,  as  a  will  valid  to  pass  real  or  per- 
sonal property,  or  both,  as  the  case  may  be.  The  will,  or 
the  copy  or  statement,  so  authenticated,  the  record  thereof, 
or  an  exemplified  copy  of  the  record,  may  be  read  in  evi- 
dence, as  proof  of  the  original  will,  or  of  the  contents  or 
tenor  thereof,  without  further  evidence,  and  with  the  effect 
specified  in  the  last  two  sections. 


Record-  ^  2630.  A  transcript  of  a  will  of  real  property,  proved 
ploJed"^  and  recorded  in  any  court  of  the  State,  of  competent  juris- 
^isewhere  Jiction,  and  of  all  the  notices,  process,  and  proofs  relating 
the  state,  to  the  Same,  must,  when  duly  exemplified,  be  recorded,  upon 
the  request  of  any  person  interested  therein,  in  the  surro- 
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gate's  court  of  any  county,  in  which  real  property  of  the   ^    ' '' 
testator  is  situated. 

§  2631.  The   exemplification   of  the  record  of  a   will,  ReoordB 
proved  before  the  judge  of  the  fonner  court  of  probates,  wiufher? 
and  recorded  in  his  ofiice  before  the  first  dav  of  Januaiy,  p^^^^ 
in  the  year  1785,  certified  under  the  seal  of  tne  officer  hav-  how  far 
ing  custody  of  the  record,  must  be  admitted  in  evidence  in  ®^'  ®"^' 
any  case,  after  it  has  been  made  to  appear  that  diligent 
and  fruitless  search  has  been  made  for  the  original  will. 

§  2682.  The  exemplification  of  the  record  of  a  will,  Theaame. 
which  was,  before  the  first  day  of  January  in  the  year 
1830,  admitted  to  probate,  and  recorded  in  the  office  of 
a  suiTogate  of  the  State,  or  proved  bqf ore  the  suiTogate  or 
judge  of  probate,  or  other  officer,  exercising  the  like  juris- 
diction, OT  another  state,  must,  when  certified  by  the  officer 
having  by  law,  when  the  certificate  was  made,  custody  of 
the  record,  be  admitted  in  evidence,  as  if  the  original  will 
was  produced  und  proved.  Where  the  exemplincation  is 
certified  by  a  surrogate  of  the  State,  it  must  be  so  admitted 
without  the  proofs  and  examinations  taken  upon  the  pro- 
hate  thereof ;  and  the  recording  of  the  will  is  evidence  that 
it  was  duly  admitted  to  probate. 

§  2633.  A  will  of  real  property,  which  has  been,  at  any  j^  .  ^  ^ 
time,  either  before  or  after  this  chapter  takes  effect,  duly  '^"js  <>' 
proved  in  the  supreme  court,  or  the  court  of  ehanoeiy,  or  erfj.^*^^' 
Before  a  surrogate  of  the  State  with  the  certificate  of  proof 
thereof  annexed  thereto,  or  indorsed  thereon,  may  be  re- 
corded in  the  office  of  the  clerk  or  the  register,  as  the  case 
requires,  of  any  county  in  the  State,  in  the  same  manner  as 
a  deed  of  real  property.     Where  the  will  relates  to  real 
property,  the  executor,  or  administrator,  with  the  will  an- 
nexed, must  cause  the  same  to  be  so  recorded,  in  each 
coimty  where  real  property  of  the  testator  is   situated, 
within  twenty  days  after  letters  are  issued  to  him.     An 
exemplification  of  the  record  of  such  a  will,  from  any  office 
where  the  same  has  been  so  recorded,  either  before  or  after 
this  chapter  takes  effect,  may  be  in  like  manner  recorded  in 
the  office  of  the  clerk  or  register  of  any  county.     Such  a 
record  or  exemplification,  or  an  exemplification  of  the  record 
thereof,  must  be  received  in  evidence,  as  if  the  original  will 
was  produced  and  proved. 
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Index  *  §  2634.  Upon  recording  a  will  or  ezempMcatiou,  as  pre- 
***■  scribed  in  the  last  section,  the  clerk  or  register  must  index 
it  in  the  same  books,  and  substantially  in  the  same  manner, 
as  if  it  was  a  deed  recorded  in  his  office,  and  he  is  entitled  to 
receive  the  same  fees  therefor,  as  for  recording  a  deed.  An 
executor,  or  administrator  with  the  will  annexed,  who  causea 
such  a  record  to  be  made,  must  be  allowed,  in  his  account 
the  fees  paid  by  him  therefor. 


Wills  to  §  2635.  Except  where  special  provision  is  otherwise 
fcuFDed  af-  made  by  law,  a  written  vnll,  after  it  has  been  proved  and 
bate.  recorded,  must  be  retained  by  the  surrogate,  until  the  expi- 
ration of  one  year  after  it  has  been  recorded,  and,  if  a  peti- 
tion for  the  revocation  of  probate  thereof  is  then  filed,  until 
a  decree  is  made  thereupon.  It  must  then  be  returned, 
upon  demand,  to  the  person  who  delivered  it,  unless  he  is 
dead,  or  a  lunatic,  or  has  removed  from  the  State ;  in  which 
case,  it  may,  in  the  discretion  of  the  surrogate,  be  delivered 
to  any  pei^on  named  therein  as  devisee,  or  to  an  heir  or 
assignee  of  a  devisee ;  or,  if  it  relates  only  to  personal  prop- 
erty, to  the  executor,  or  administrator  with  the  will  annexed, 
IT  to  a  legatee. 


When  let-      8  2636.  Where  a  will,  which  is  admitted  to   probate, 

ten  testa*  ^  ' 

mentaiy  namcs  One  or  more  persons  to  be  executor  or  executors 
iB8ued.  thereof,  upon  a  contingency,  the  surrogate  must  inquire  into 
the  facts,  and,  if  the  contingency  has  happened,  that  fact 
must  be  recited  in  tibe  decree.  Immediately  after  a  will 
has  been  admitted  to  probate,  the  person  or  persons  named 
therein  as  executors,  who  are  competent  by  law  to  serve, 
and  who  appear  and  qualify,  are  entitled  to  letters  testa- 
mentary thereupon ;  unless,  before  the  letters  are  granted, 
a  creditor  of  the  decedent,  or  a  person  interested  in  the 
estate,  files  an  affidavit,  specifying  his  demand,  or  how  he  ia 
interested,  and  either  setting  forth  specifically  one  or  more 
legal  objections  to  granting  the  letters  to  one  or  more  of  the 
executors,  or  stating  that  he  is  advised  and  believes  that 
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there  are  such  objectioBfi^  and  that  he  intendd  to  file  a  spe- 
cific stateiQent  of  the  same.  Where  such  an  affidavit  is 
filed,  the  sun'ogate  must  stay  the  graBting  of  letters^  at 
least  thirty  days,  or  until  the  matter  is  soofl«r  disposed  ol 
A  specification  or  statement  of  an  objection,  made  as  pre* 
scribed  in  this  section,  must  be  verified  by  the  oath  of  the 
objector,  or  his  attorney,  to  the  effect  that  he  believes  it  to 
be  true^ 


§  2637.  The  surrogate  must  inquire  into  an  objection, 
filed  as  prescribed  in  the  last  section ;  and,  for  that  purpose,  into'ob- 
he  may  receive  proof,  by  aflSdavit  or  otherwise,  in  his  dis^  ^''''''"•* 
cretion.  If  it  appears  that  there  is  a  legal  and  sufficient 
objection  to  any  person,  named  as  executor  in  the  will,  let- 
ters shall  not  be  issued  to  him,  except  as  prescribed  in  the 
next  section. 


§  2638.  In  either  of  the  following  cases,  a  person  named  Boni) 
as  executor  in  a  wiU,  may  entitle  himself  to  letters  testa-  quired 
mentary  thereupon,  by  giving  a  bond  as  prescribed  by  law,     ^ 
although  an  objection  against  him  has  been  established  to 
the  satisfaction  of  the  surrogate  : 

1.  Where  the  objection  is,  that  his  circumstances  are  such, 
that  they  do  not  afford  adequate  security  to  the  creditors, 
or  persons  interested  in  the  estate,  for  the  due  administra- 
tion of  the  estate. 

2.  Where  the  objection'  is  that  he  is  not  a  resident  of  the 
State ;  and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except 
that  of  non-residence,  is  entitled  to  letters  testamentary, 
without  giving  a  bond,  if  he  has  an  office  within  the  State, 
for  the  regular  transaction  of  business  in  person ;  and  the 
will  contains  an  express  provision,  to  the  effect  that  he 
may  act  without  giving  sec\irity. 

§  2639.  A  person,  named  as  executor  in  a  wiU,  may  jtennnet. 
renounce  the  appointment  by  an  instrument  in  writing,  traotio^ 
signed  by  him,  and  acknowledged  or  proved,  and  certified,  ^^®™^*' 
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in  like  manner  as  a  deed  to  be  recorded  in  the  county,  or 
attested  by  one  or  more  witnesses,  and  proved  to  the  satis- 
faction of  the  surrogate.  Such  a  renunciation  may  be  re- 
tracted by  a  like  instrument,  at  any  f  ime  before  letters  tes- 
tamentary, or  letters  of  administration  with  the  will  an- 
nexed, have  been  issued  to  any  other  person  in  his  place ; 
or,  after  they  have  been  so  issued,  if  they  have  been  revoked, 
or  the  person  to  whom  they  were  issued  has  died,  or  become 
a  lunatic,  and  there  is  no  other  acting  executor  or  adminis- 
trator. Where  a  retraction  is  so  made,  letters  testamentary 
may,  in  the  discretion  of  the  surrogate,  be  issued  to  the 
person  making  it.  An  instrument  specified  in  this  section 
must  be  filed  and  recorded  in  the  surrogate's  oflSce. 


Selection       §  2640.  Where  the  will  contains  a  valid  power,  author- 

of  an  ex-    ,   ,  *^  ,  •*• 

eoutor  izing  the  selectign,  as  executor  thereof,  of  a  person  not 
power,  named  therein,  the  selection  must  be  made,  by  the  person 
appointed  for  that  purpose,  within  thirty  days  after  mak- 
ing the  decree  admitting  the  will  to  probate;  in  default 
whereof,  the  power  of  selection  is  deemed  to  have  been 
renounced.  Such  selection  must  be  made  hy  an  instrument 
in  writing,  designating  the  person  selected,  signed  by  the 
proper  person,  and  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  or 
proved  to  the  satisfaction  of  the  surrogate,  and  filed  in  the 
surrogate's  office.  Where  the  will  authorizes  the  person,  so 
to  be  selected,  to  act  with  the  executor  or  executors  named 
therein,  the  issuing  of  letters  must  be  delayed  until  the  expi- 
ration of  the  period,  fixed  in  this  section  for  the  exercise 
of  the  power  of  selection,  and,  if  the  selection  is  so  made, 
for  five  days  thereafter. 

objeotion      §  2641.  Within  five  days  after  a  selection  is  made,  as 

p«"o«i;     prescribed  in  the  last  section,  any  person  may  file  an  affi- 

ken.  etc.    davit.  Verified  as  prescribed  in  section  2636  of  this  act, 

showing  that  he  is  a  creditor  of  the  decedent,  or  a  person 

interested  in  the  estate,  and  setting  forth,  specifically  one  or 
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more  legal  objections  to  granting  letters  to  the  person 
selected.  The  proceedings  to  be  taken  thereupon  are  the 
same,  as  prescribed  in  sections  2637  and  2688  of  this  act.  If 
letters  are  not  issued  to  the  person  so  selected,  the  power  of 
selection  is  deemed  to  be  exhausted. 


§  2642.  If  a  person,  named  as  executor  in  a  wlU,  does  f^^'^^JT 
not  qualify  or  renounce,  within  thirty  days  after  probate  quality  or 
thereof ;  or  if  a  person,  chosen  by  virtue  of  a  power  in  the  ^^^' 
will,  does  not  qualify  or  renounce  within  thirty  days  after 
the  filing  of  the  instiTiment  designating  him ;  or,  in  either 
case,  if  objections  are  filed,  and  the  executor  does  not  qualify 
or  renounce,  within  five  days  after  they  are  determined,  in  his 
favor,  or,  in  a  case  specified  in  section  2638  of  this  act,  within 
five  days  after  an  objection  has  been  established ;  the  sur- 
rogate must,  upon  the  application  of  any  other  executor,  or 
any  creditor  or  person  interested  in  the  estate,  make  an  order 
requiring  him  to  qualify  within  a  time  therein  specified ;  and 
directing  that,  in  default  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.    Where  it  appears,  by  affida- 
vit or  other  written  proof,  to  the  satisfaction  of  tJie  surro- 
gate, that  such  an  order  cannot,  with  due  diligence,  be 
served  personally  within  the  State,  upon  the  person  therein 
named,  the  surrogate  may  prescribe  the  manner  in  which  it 
must  be  served,  which  may  be  by  publication.     If  the  per- 
son, so  appointed  executor,  does  not  qualify  within  the  time 
fixed,  or  within  such  further  time  as  the  surrogate  allows 
for  that  prirpose,  an  order  must  be  made  and  recorded,  re- 
citing the  facts,  and  declaring  that  he  has  renounced  his 
appointment  as  executor.     Such  an  order  may  be  revoked 
by  the  surrogate  in  his  discretion,  and  letters  testamentary 
may  be  issued   to  the  person  so  failing  to  renounce   or 
qualify,  upon  his  application,  in  a  case  where  he  might 
have  retracted  an  express  renunciation,  as  prescribed  in  sec- 
tion 2639  of  this  act. 


§  2643.  If  no  person  is  named  as  executor  in  the  will,  or  Letters  oi 
selected  by  virtue  of  a  power  contained  therein ;  or  if,  at  any  tration 
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time^  by  reason  of  death,  incompetency  adjudged  by  the 
surrogate,  renunciation  in  either  of  the  methods  prescribed 
in  sections  2639  and  2642  of  this  act,  or  revocation  of  let- 
ters^ there  is  no  executor,  or  administrator  with  the  will 
annexed,  qualified  to  act ;  the  surrogate  must,  upon  the 
application  of  a  creditor  of  the  decedent,  or  a  person  inter- 
ested in  the  estate,  and  upon  such  notice  to  the  other 
creditors  and  persons  interested  in  the  estate,  as  the  surrogate 
deems  proper,  issue  letters  of  administration  with  the  will 
annexed,  as  follows : 

1.  To  one  or  more  of  the  residuary  legatees,  who  are 
qualified  to  act  as  administrators. 

2.  If  there  is  no  such  residuary  legatee,  or  none  who 
will  accept,  then  to  one  or  more  of  the  principal  or  specific 
legatees,  so  qualified. 

3.  If  there  is  no  such  legatee,  or  none  who  will  accept, 
then  to  the  husband,  or  wife,  or  to  one  or  more  of  the  next 
of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so 
qualified. 

4.  If  there  is  no  qualified  person,  entitled  imder  the  fore- 
going subdivisions,  who  wUl  accept,  then  to  one  or  more  of 
the  creditors,  who  are  so  qualified. 

5.  If  there  is  no  qualified  creditor  who  will  accept,  then 
to  any  proper  person  designated  by  the  surrogate. 


^^*  iT        §  2644.  But  where  a  person  applies  for  letters  of  admin- 
tiouorex-  istratiou  with  the  will  annexed,  as  prescribed  in  the  last 

oluBioii  of  i-T  1-I-. 

I^n^ui     section,  and  another  person  has  a  right  to  the  administra- 

ggj^       tion,  prior  to  that  of  the  petitioner,  the  application  must 

be  made  by  petition,  unless  a  written  renunciation  of  every 

person  having  such  a  prior  right,  is  filed  with  the  surrogate, 

and  the  execution  thereof  is  proved  to  his  satisfaction. 

The  petition    must   pray  that  all  the  persons  having  a 

prior  right,  who  have  not  renounced,  be  cited  to  show 

cause,  why  administration  should  not  be  granted  to  the 

petitioner.    The  proceedings  thereupon  are  the  same,  as 

upon  an  application  for  administration  upon  the  estate  of 

an  intestate. 
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§  3645.  An  exec^itor,  from  whom  &  bond  is  required,  as  E^itw 
prescribed   io  this   article,  or  an  administrator  with  the  SiSSSrSo 
will  annexed,  must,  before  letters  are  issued  to  him,  qualify  *"***^ 
as  prescribed  by  law,  with  respect  to  an  administrator  upon 
the  estate  of  an  intestate;  and  the  provisions  of  article 
fourth  of  this  title,  with  respect  to  the  bond  to  be  given 
by  the  administrator  of  an  intestate,  apply  to  a  bond  given 
pursuant  to  this  section ;  except  that,  in  fixing  the  penalty 
thereof,  the  surrogate  must  take  into  consideration  the  value 
of  the  real  property,  or  of  the  proceeds  thereof,  which 
may  come  to  the  hands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  in  the  will. 


§  2646.  This  article  does  not  vary  the  eifect  of  a  decree  Effect  of 
for  probate,  made  before  this  chapter  takes  effect,  as  de-  p^S^aiona 
clared  in  the  statutes  then  in  force.  imir.ed. 


ARTICLE  SECOND. 

RsvocATios  OF  Pbobatb. 

6bc.  2647.  Persons  interested  may  apply  to  revoke  probata. 
2€48.  Wliem  application,  mmt  be  made. 
2649.  Citation  tbereapon. 
2630.  Executor,  etc.,  to  suspend  proceedings. 
2691.  Hearing. 
2662.  Decrseb 
2653.  Notice  of  decree  of  reyocation^ 

S  2647.  A  person  interested  in  the  estate  of  the  decedent  ^tnam 

•j.v»      A      J.*  •/»    T    •       1  •  interested 

may,  witnm  the  time  specified  m  the  next  section,  present  m«r«p 
to  the  surrogate's  court,  in  which  a  will  of  personal  prop-  J<>J»  p«*" 
erty  was  proved,  a  written  petition,  duly  verified,  contain- 
ing allegations  against  the  validity  of  the  will,  or  the  com- 
petency of  the  proof  thereof ;  and  praying  that  the  probate 
thereof  may  be  revoked,  and  that  the  persons,  enumerated 
in  the  next  section  but  one,  may  be  cited  to  show  cause  why 
it  should  not  be  revoked.  Upon  the  presentation  of  such  a 
petitioni  the  sunogate  must  issue  a  citation  accordingly* 
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wben  ap-  §  2648.  A  petition  must  be  presented,  as  prescribed  in 
mrati^^^  the  last  section,  within  one  year  after  the  recording  of  the 
decree  admitting  the  will  to  probate ;  except  that,  when  the 
person  entitled  to  present  it  is  then  under  a  disability,  spec- 
ified in  section  896  of  this  act,  the  time  of  such  a  disability 
is  not  a  part  of  the  year  limited  in  this  section.  But  this 
section  does  not  afEect  an  application  made  pursuant  to 
subdivision  sixth  of  section  2481  of  this  act 


Citation  §  2649.  A  petition,  presented  as  prescribed  in  the  last 
upon.  two  sections,  must  pray  that  the  citation  may  be  directed 
to  the  executor,  or  administrator  with  the  will  annexed ;  to 
all  the  devisees  and  legatees  named  in  the  will ;  and  to  all 
other  persons,  who  were  parties  to  the  special  proceeding 
in  which  probate  was  granted.  If  a  legatee  is  dead,  his 
executor  or  administrator  must  be  cited,  if  one  has  been 
appointed ;  if  not,  such  persons  must  be  cited  as  represent- 
ing him,  as  the  surrogate  designates  for  the  purpose. 


ExeouLor,  §  2650.  After  service  upon  him  of  a  citation,  issued  as 
suspend  prescribed  in  the  last  three  sections,  the  executor,  or  admin- 
KSs.  "  istrator  with  the  will  annexed,  must  suspend,  until  a  decree 
is  made  upon  the  petition,  all  proceedings  relating  to  the 
estate ;  except  for  the  recovery  or  preservation  of  property, 
the  collection  and  payment  of  debts,  and  such  other  acts  as 
he  is  expressly  allowed  to  perform,  by  an  order  of  the  sur- 
rogate, made  upon  notice  to  the  petitioner. 

§  2651.  Upon  the  return  of  the  citation,  the  8un*ogate 
must  proceed  to  hear  the  allegations  and  proofs  of  the  par- 
ties. The  testimony,  taken  upon  the  application  for  probate, 
of  a  witness  who  is  dead,  or  without  the  State,  or  who, 
since  his  testimony  was  taken,  has  become  a  lunatic,  or 
otherwise  incompetent,  must  be  received  in  evidence. 


§  2652.    If  the  surrogate  decides  that  the  will  is  not 
sufficiently  proved  to  be  the  last  will  of  the  testator,  or  is, 
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for  any  reason,  invalid,  he  must  make  a  decree  revoking  the 
probate  thereof ;  otherwise,  he  must  make  a  decree  con- 
firming the  probate. 

§  2653.  Where  the  decree  revokes  the  probate  of  a  will,  Notice  oi 
as  prescribed  in  this  article,  the  surrogate  must  cause  notice  J^o«^ 
of  the  revocation  to  be  immediately  published,  for  three 
successive  weeks,  in  a  newspaper  published  in  his  county. 


ARTICLE  THIRD. 

Probate  of  Heirship. 

6bc.  2054.  Heir,  etc.,  may  apply  to  establish  heirship. 
2055.  Citation;  appearance  of  persons  interested. 
2650.  What  facts  to  be  ascertained ;  decree  thereupon. 

2057.  Decree  to  be  recorded ;  effect  thereof, 

2058.  Petition  to  vacate  or  modify  it. 
2050.  Id. ;  when  granted. 

§  2654.  Where  a  person,  seized  in  fee  of  real  property  Heir,  etc 
within  the  State,  dies  intestate,  or  without  having  devised  pS^to^e* 
his  real  property  to  specific  persons,  his  heirs,  or  any  of  heirshf^ 
them,  may  present  to  the   surrogate's  court   which  has 
acquired  jurisdiction  of  the  estate,  or,  if   no  surrogate's 
court  has  acquired  such  jurisdiction,  then  to  the  surrogate's 
court  of  the  county  where  the  real  property,  or  any  part 
thereof,  is  situated,  a  written  petition,  duly  verified ;  describ-  ' 
ing  the  real  property ;  setting  forth  the  facts  upon  which 
the  jurisdiction  of  the  court  depends ;  and  the  interest  or 
share  of  the  petitioner,  and  of  each  other  heir  of  the  dece- 
dent, in  the  real  property  ;  and  praying  for  a  decree  estab- 
lishing the  right  of  inheritance  thereto,  and  that  all  the 
heirs  of  the  decedent  may  be  cited  to  attend  the  probate  of 
that  right.     Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

§  2655.  The  citation  must  set  forth  the  name  of  the  cnatiuL 
decedent  and  of  the  petitioner:  the  interest  or  share  which  ance  ui 
the  petitioner  claims ;  and  a  brief  description  of  the  real  intmSX 
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property.  Any  heir  of  ike  decedent,  who  hag  not  been 
cited,  may  nevertheless  appear  at  the  hearing;  and  thereby 
make  himself  a  party  to  the  special  proceeding.  But  this 
section  does  not  affect  a  right  or  interest  of  such  a  person, 
unless  he  becomes  a  party. 


What 

facts  to  be 

asoer- 

taioed; 

decree 

there* 

apon. 


§  2656.  Upon  the  return  of  the  citation,  the  surrogate 
mui^t  hear  the  allegations  and  proofs  of  the  parties.  If  it 
appears  that  there  is  a  contest,  respecting  the  heirship  of  a 
party,  or  respecting  the  share  to  which  a  party  is  enti- 
tled, as  an  heir  of  the  decedent,  the  surrogate  must  dis- 
miss the  proceedings.  If  there  is  no  such  contest,  he 
must  inquire  into  the  facts  and  circumstances  of  the 
case.  The  petitioner  must  establish,  by  satisfactory  evi- 
dence, the  fact  of  the  decedent's  death ;  the  place  of  his 
residence  at  the  time  of  his  death ;  his  intestacy,  either 
generally,  or  as  to  the  real  property  in  question ;  the  num- 
ber of  heirs  entitled  to  inherit  the  property  in  question ; 
the  name,  age,  residence,  and  relationship  to  the  decedent,  of 
each ;  and  the  interest  or  share  of  each  in  the  property. 
The  surrogate,  where  these  facts  are  established,  must  make 
a  decree,  describing  the  property,  and  declaring  that  the 
right  of  inheritance  thereto  has  been  established  to  his  sat- 
isfaction, in  accordance  with  the  facts,  which  must  be  recit- 
ed in  the  decree. 


Decree  to 
be  re- 
corded; 
effect 
thereof. 


§  2657.  An  exemplified  copy  of  a  decree,  made  as  pre- 
scribed in  the  last  section,  and  of  the  proofs  taken  thereupon, 
may  be  recorded  in  the  office  of  the  clerk,  or  of  the  register, 
as  the  case  requires,  of  each  county  in  which  the  real  prop- 
erty is  situated,  as  prescribed  by  law  for  recording  a  deed , 
and,  from  the  time  when  the  exemplifications  are  so  recorded, 
the  decree,  or  the  record  thereof,  is  presumptive  evidence 
of  the  facts  so  declared  to  be  established  thereby. 


Peti- 
tion to 


§  2658.  Any  person,  other  than  a  party  to  a  special  pro- 

i^^ar  ceeding,  instituted  as  prescribed  in  this  article,  or  the  heir, 

devisee,  or  assignee  of  such  a  party,  ^^J^  ^t  any  time  within 
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ten  yeaiB  after  a  decree  establishing  the  right  of  inheri- 
tance is  made  th^^in^  present  to  the  court  a  written  peti- 
tion, duly  verified,  showing  that  he  has  a  right,  title,  or 
interest  in  the  i-eal  property,  or  a  part  thereof,  which  is 
injuriously  affected  by  the  decree ;  stating  that  the  decree 
is  erroneous  in  some  material  particular,  specified  therein  ; 
and  praying  that  the  decree  may  he  set  aside  or  modified 
m  that  particular,  and  that  all  the  persons,  whose  heirship 
was  established  by  the  decree,  may  be  cited  to  show  cause, 
why  the  prayer  of  the  petition  should  not  be  granted.  If 
an  beir  has  since  died,  or  has  conveyed  the  share  or  inter- 
est so  established,  by  a  deed  duly  recorded  in  the  county, 
the  petition  must  state  that  fact ;  and  must  pray  that  the 
persons,  who  have  succeeded  to  his  interest,  may  be  also 
cited.  Upon  the  presentation  of  such  a  petition,  the  surro- 
gate must  issue  a  citation  accordingly. 

§  2659.  Where  a  petition  is  presented  as  prescribed  in  ^*-j,JJ" 
the  lafit  section,  and  it  appears,  upon  the  hearing,  that,  if  tho 
petitioner,  or  his  ancestor,  testator,  or  grantor,  had  been  a 
party  to  the  special  proceeding,  the  decree  or  a  pai't 
thereof  could  not  have  been  legally  made,  as  prescribed  in 
this  article,  the  surrogate  must  vacate  or  modify  the  decree 
accordingly.  An  exemplified  copy  of  the  decree  or  order, 
so  vacating  or  modifying  the  original  decree,  may  be  re- 
corded in  the  office  of  any  clerk  or  register,  where  a  copy 
of  the  original  decree  was  recorded. 

AltTICIiE  FOURTH. 

OSAHT  OF  LBfTTEBS  OF  AoaONIBTRATIOV. 

Sec.  2660.  Who  may  apply  for  letters. 

2061.  What  to  be  shown  upon  application. 

2662.  Citation ;  effect  of  renunciation. 

2663.  When  attornej-general  and  public  administrator  to  be  dtad. 

2664.  Renunciation ;  how  made. 

2665.  Persons  not  cited  may  appear. 

2666.  Hearing;  decree. 
9667.  Administrator's  bond. 

§  2660.  A  person  entitled,  absolutely  or  contingently,  to  who  nwy 
administration  upon  the  estate  of  an  intestate,  may  present  letten. 
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to  the  surrogate's  court,  having  jurisdiction,  a  written  peti- 
tion, duly  verified,  praying  for  a  decree,  awarding  letters  of 
administration,  either  to  him  or  to  such  other  person  or 
persons,  having  a  prior  right,  as  may  be  entitled  thereto,  or 
in  the  alternative,  as  the  petitioner  elects ;  and,  if  neces- 
sary, that  the  persons  required  to  be  cited,  as  prescribed  in 
the  next  section  but  one,  may  be  cited  to  show  cause,  why 
such  a  decree  should  not  be  made.  The  petition  must  set 
forth  the  petitioner's  title ;  the  facts  upon  which  the  juris- 
diction of  the  court  to  grant  letters  of  administration  upon 
the  estate  depends ;  and  the  names  of  the  husband  or  wife, 
if  any,  and  of  the  next  of  kin  of  the  decedent,  as  &r  as  they 
are  known  to  the  petitioner,  or  can  be  ascertained  by 
with  due  diligence. 


^'eml  .1  §  2661.  A  citation  shall  not  be  issued,  and  a  decree  shall 
^D^&p-  not  be  made  where  a  citation  is  not  necessary,  until  the 
pficatioa.  p^titj^^^j.  presumptively  proves,  by  affidavit  or  otherwise, 

to  the  satisfaction  of  the  surrogate,  the  existence  of  all  the 
jurisdictional  facts,  and,  particularly,  that  the  decedent  left 
no  will.  For  the  purpose  of  the  in(5[uiry  touching  any  of 
these  matters,  the  surrogate  may  issue  a  subpoena,  requiring 
any  person  to  attend  and  be  examined  as  a  witness. 


oiMi<»D;  §  2662.  Every  person,  being  a  resident  of  the  State,  who 
Tenimoiar  has  a  right  to  administration,  prior  or  equal  to  that  of 
the  petitioner,  and  who  has  not  renounced,  must  be  cited 
upon  a  petition  for  letters  of  administration.  The  surro- 
gate may,  in  his  discretion,  issue  a  citation  to  non-residents, 
or  those  who  have  renounced,  or  to  any  or  all  other  persons 
interested  in  the  estate,  whom  he  thinks  proper  to  cite. 
Where  it  is  not  necessary  to  cite  any  person,  a  decree,  grant- 
ing to  the  petitioner  letters,  may  be  made  upon  presenta- 
tion of  the  petition. 

Wftmac-       §  2663.  Where  the  surrogate  is  unable  to  ascertain,  to 
«enenJ     his  Satisfaction,  whether  the  decedent  left,  surviving  him, 
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any  person  entitled  to  succeed  to  his  estate,  a  citation  most  ud  pab- 
be  issued,  directed  generally  to  all  creditors  of,  and  persons  iitrat^  to 
interested  in,  the  estate,  and  also  to  the  attorney-general, 
and  the  public  administrator  of  the  proper  county,  requir- 
ing them  to  show  cause,  why  administration  should  not  be 
i;raiited  to  the  petitioner. 

§  2664.  Any  person  who  has  a  right  to  administration,  SS??*^ 
prior  or  equal  to  that  of  the  petitioner,  may  renounce  his  JjJe 
right  by  a  written  instrument,  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  coimty,  or  otherwise  proved  to  the  satisfaction  of 
the  surrogate;  which  must  be  filed  in  the  surrogate's 
office. 


|J  2665.  WherJB  a  citation  is  issued,  any  creditor  of  the  Penom 
decedent,  or  any  person  interested  in  the  pei'sonal  estate,  m%j  ip- . 
although  not  cited,  may  appear  and  make  himself  a  party  ^^^"' 
to  the  special  proceeding,  in  like  manner  and  with  like  effect, 
as  a  devisee  or  legatee,  who  is  not  cited  upon  an  applica- 
tion for  probate. 


§  L'666.  Upon  the  return  of  a  citation,  issued  as  prescribed  H«urtac; 
in  this  article,  the  surrogate  must  make  such  a  decree  in  the 
pi*emises,as  justice  requires.  The  decree  may  award  admin- 
istration to  any  paity  to  the  special  proceeding,  who  appears 
to  be  entitled  tliereto.  The  surrosfate  mav,  in  his  discre- 
tion,  iiward  administration  without  a  personal  examination 
of  the  person  to  whom  it  is  awarded. 

• 

§  2667.  A  person  appointed  an  administrator  must,  be-  Adminie. 
fore  letters  are  issued  to  him,  besides  filing  liis  oflicial  oath,  bond, 
execute  to  the  people  of  the  State,  and  file  with  the  surro- 
gate, the  joint  and  several  bond  of  himself,  and  two  or 
more  sureties,  in  a  penalty,  fixed  by  the  suiTogate,  not 
le^^H  than  twice  the  value  of  the  pergonal  property  of 
which  the  decedent  died  possessed,  and  of  the  probable 
amount  to  be  recovered  by  re i  son  of  any  right  of  action, 
granted  to  an  executor  or  administratoj-,  by  special  provi- 
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sion  of  law.  The  sum,  to  be  fixed  as  the  amount  of  the 
penalty,  must  be  ascertained  by  the  suiTogate,  by  the  exam-  • 
ination,  upon  oath,  of  the  applicant  or  any  other  person,  or 
otherwise,  as  the  surrogate  thinks  proper.  The  bond  must 
be  conditioned,  that  the  administrator  will  faithfully  dis 
charge  the  trust  reposed  in  him  as  such,  and  obey  all  law- 
ful decrees  and  orders  of  the  surrogate's  court,  touching 
the  administration  of  the  estate  committed  to  him. 


ARTICLE  FIFTH. 

TEMFOBABT  ADKINI8TRATI0N. 

Sec.  2668.  Temporary  administration ;  when  allowed. 
2660.  Temporary  administrator ;  how  appointed. 

2670.  Id. ;  upon  estate  of  absentee,  etc. 

2671.  Id. ;  to  quality. 

2672.  Gkneral  powers,  etc.,  of  temporary  administrator. 

2673.  Id.  ;  as  to  reqairing  creditors  to  present  claims. 
2674  Id'. ;  as  to  paying  debts. 

2676.  Id. ;  aa  to  real  property. 

2676.  Special  powers  of  temporary  administrator  of  absentee. 

2677.  Temporary  administrator  of  absentee  may  provide  for  family. 

2678.  Deposit  of  money  by  temporary  administrator. 

2679.  Proceedings  where  he  neglects  to  deposit. 

2680.  Money  deposited ;  how  withdrawn. 

2681.  Notices  required  by  this  article ;  how  given 

2682.  When  time  to  run  for  or  against  the  estate. 

2688.  Application  of  this  chapter  to  collectors,  etc.,  heretofore  appointed. 

Tempo-  I  2668.  Upon  the  application  of  a  creditor,  or  a  pereon 
miuistra-  interested  in  the  estate,  the  surrogate  may,  in  his  discretion, 
whenai-    issue  to  One  or  more  persons,  competent  and  qualified  to 

serve  as  executors,  letters  of  temporary  administration,  in 

either  of  the  following  cases : 

1.  Where  delay  necessarily  occui's  in  the  granting  of 
letters  testamentary  or  letters  of  administration,  in  conse- 
quence of  a  contest  arising  upon  an  application  therefor, 
or  for  probate  of  a  will ;  or  in  consequence  of  the  absence 
from  the  State  of  an  executor  named  in  the  will ;  or  for  any 
other  cause. 

2.  Where  a  person,  of  whose  estate  the  suiTogate  wouW 
have  jurisdiction,  if  he  was  shown  to  be  dead,  disappears 
or  is  missing,  so  that,  after  diligent  search,  his  abode  cannot 
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be  ascertained,  and  under  circumstances  which  aflEord  rea- 
sonable  ground  to  believe  either  that  he  is  dead,  or  that  he 
has  become  a  luuatic,  or  that  he  has  been  secreted,  confined, 
or  otherwise  tinlawfully  made  away  with ;  and  the  appoint-  . 
ment  of  a  temporary  administrator  is  necessary  for  the 
protection  of  his  property,  and  the  rights  of  creditors,  or 
of  those  who  will  be  interested  in  the  estate,  if  it  is  found 
that  he  is  dead. 


§  2669.  An  appointment  of  a  temporary  administrator,  TtiM^t^^ 
in  a  case   specified   in    subdivision  first  of   the  last  sec-  mmttir^ 

or  *  bow 

tion,  must  be  made  by  an  order.     At  least  ten  days'  notice  •gp®*'*** 
of  the  application  for  such  an  order  must  be  given  to  each 
paity  to  the  i>pecial  proceeding,  who  has  appeared. 


§  2670.  Application  for  such  an  appointment,  in  a  case  m  .  opoa 
specified  in  subdivision  second  of  the  last  section  but  sbMotaa, 
one,  must  be  made  by  petition,  in  like  manner  as  where  an 
application  is  made  for  administration,  in  a  case  of  intest- 
acy; and  the  proceedings  are  the  same  as  prescribed  in 
article  fourth  of  this  title,  relating  to  such  last  mentioned 
application.  Such  an  application  for  the  appointment  of 
a  temporary  administrator  may  also  be  made,  with  like 
effect,  and  in  like  manner,  as  if  it  was  made  by  a  creditor, 
by  the  county  treasurer  of  the  county  where  the  pei'son, 
whose  estate  is  in  question,  last  resided ;  or,  if  he  was  not 
a  resident  of  the  State,  of  the  county  where  any  of  his 
property,  real  or  personal,  is  situated. 

§  2671.  A  temporary  administrator  must  qualify,  as  pre-  ^<*-' *• 
scribed  in  article  fourth  of  this  title,  with  respect  to  an 
administrator  in  chief. 


§  2672.  A  temporary  administrator,  appointed  as  pre-  Genwy 
scribed  in  this  article,  has  authority  to  take  into  his  pos-  etc.,  of 


*  ,        *  tomponk 

session  personal  property ;  to  secure  and  presei^ve  it ;  and  ry  MmiA' 

to  collect  choses  in  action ;  and,  for  eithei*  of  those  purposes, 
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he  may  maintain  any  action  or  special  proceeding.  An 
action  may  be  maintained  against  him,  by  leave  of  the  sur- 
rogate, npon  a  debt  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  in  like  manner,  and  with  like  effect,  as 
if  he  was  an  administrator  in  chief.  The  surrogate  may. 
by  an  order,  made  upon  at  least  ten  days'  notice  to  all.  the 
parties  who  have  appeared  in  the  special  proceeding,  author- 
ize  the  temporary  administrator  to  seU,  after  appraisal,  such 
personal  property,  specifying  it,  of  the  decedent,  or  of  the 
absentee  whom  he  represents,  as  it  appears  to  be  necessary 
to  sell,  for  the  benefit  of  the  estate.  The  surrogate  may, 
also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expenses  of  the  administration  of  his  tiiist. 


Id.;  M  to  §  2673.  After  six  months  have  elapsed,  since  letters  were 
w^j^  issued  to  a  temporary  administrator,  appointed  upon  the 
•w^  estate,  of  either  a  decedent  or  an  absentee,  he  has  the  same 
power,  as  an  administrator  in  chief,  to  publish  a  notice  re- 
quiiing  creditors  of  the  decedent  or  absentee,  to  exhibit 
their  demands  to  him.  The  publication  thereof  has  the 
same  effect,  with  respect  to  the  temporaiy  administrator, 
and  also  an  executor  or  administrator,  subsequently  ap 
pointed  upon  the  same  estate,  as  if  the  temporary  admin- 
istrator was  the  executor  or  an  administrator  in  chief,  and 
the  person  to  whom  the  subsequent  letters  are  issued  was 
his  successor. 


ULzm  bo  §  2674.  After  a  year  has  elapsed,  since  letters  were  issued 
Sui,  to  a  temporary  administrator,  appointed  upon  the  estate, 
of  either  a  decedent  or  an  absentee,  the  surrogate  may, 
upon  the  application  of  the  temporary  administrator,  and 
upon  proof,  to  his  satisfaction,  that  the  assets  exceed  the 
debts,  make  an  order,  permitting  the  applicant  to  pay  the 
whole  or  any  part  of  a  debt,  due  to  a  creditor  of  the  dece- 
dent or  absentee  ;  or,  upon  the  petition  of  such  a  creditor, 
he  may  issue  a  citation  to  the  temporary  administrator, 
requiring  him  to  show  cause  why  he  should  not  pay  the 
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petitioner's  debt.  When  such  a  petition  is  presented,  the 
proceedings  are,  in  all  respects,  the  same  as  where  a  cred- 
itor presents  a  petition,  praying  for  a  decree  directing  an 
executor  or  administrator  to  pay  his  debt,  as  prescribed  in 
article  first  of  title  fourth  of  this  chapter. 


§  2675.  Where  a  temporaiy  administrator  is  appointed,  ii;  w  t,<^ 
in  consequence  of  a  contest  respecting  a  will  of  real  prop-  ertjr. 
erty,  the  order  appointing  him  may  confer  upon  him  author- 
ity to  take  possession  of  real  property,  in  the  same  or 
another  county,  which  is  affected  by  the  will,  and  to  receive 
the  rents  and  profits  thereof.  The  surrogate  may,  by  an 
order,  confer  upon  him  authority  to  lease  any  or  all  of  the 
real  property,  for  a  teim  not  exceeding  one  year ;  or  to  do 
any  other  act  with  respect  thereto,  except  to  sell  it,  which 
is,  in  the  surrogate's  opinion,  necessary  for  the  execu- 
tion of  the  will,  or  the  preservation  or  benefit  of  the  real 
property.  For  either  of  these  purposes,  he  may  maintain 
or  defend  any  action  or  special  proceeding. 


§  2676,  A  temporary  administrator,  appointed  upon  the  speoi»' 
estate  of  an  absentee,  has  all  the  powei^s  and  authority  temp!!^^'^ 
enumerated  in  the  last  section,  with  respect  to  the  real  Str»tnr^,i 
property  of   the  absentee.     His  acts,  done  in  pursuance  *  *^^ 
of  that  authority,  bind  the  absentee,  if  he  is  living,  or  his 
heir  or  devisee,  if  he  is  dead,  in  the  same  manner  as  the 
acts  of  an  executor  or  administrator  bind  his  successor. 


§  2677.  Upon  proof,  satisfactory  to  the  surrogate,  that  the  Tempo 
wife  or  any  infant  child  of  an  absentee,  upon  whose  estate  istrator  oi 
a  temporary  administrator  has  been  appointed,  is  in  such  maypro- 

^«  X  \  •  •   •  T.  J  J.  vide  for 

Circumstances,  as  to  require  provision  to  be  made  out  family, 
of  the  estate  for  his  or  her  maintenance,  clothing,  or  educa- 
tion, the  surrogate  may  make  an  order,  directing  the  tempo- 
rary administrator  to  make  such  provision  therefor,  as  the 
•urrogate  deems  proper,  out  of  any  personal  property  in 
his  hands,  not  needed  for  the  pajnnent  of  debts. 
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wr Tutor. 


Deposit  of  ^  2678.  A  temporary  administrator,  appointed  as  pre- 
Smp^r£^  scribed  in  this  article,  must,  within  ten  days  after  any  money 
n  -Mimin-  i^^longing  to  the  estate  comes  into  his  hands,  deposit  it  aa 
prescribed  in  this  section.  Where  he  was  appointed  by  the 
surrogate's  court  of  any  county  except  New- York,  it  must 
be  deposited  with  a  person,  or  with  a  bank,  designated 
by  the  surrogate;  but  a  natural  person,  so  designated  as 
depositary,  must  first  file  in  the  surrogate's  office  a  bond  to 
the  surrogate,  in  a  penalty  fixed  by  him,  executed  by 
the  depositary  and  two  sureties,  and  conditioned  to  render 
a  faithful  account,  and  pay  over  all  money  received  by  him, 
upon  the  direction  of  any  court  of  competent  juris- 
diction. Where  the  temporary  administrator  was  ap- 
pointed by  the  suiTogate  of  the  county  of  New- York, 
the  money  must  be  deposited  in  a  domestic  incorpor- 
ated trust  company,  having  its  principal  office  or  place 
of  business  in  the  city  of  New- York,  and  either  spe- 
cially approved  by  the  surrogate,  or  designated,  in  the 
general  rules  of  practice,  as  a  depositary  of  funds  paid  into 
court. 


Proceed-  §  2679.  If  a  temporary  administrator  neglects  to  make  a 
where  he  dcposit,  as  prescribed  in  the  last  section,  within  the  time 
to  depot,  therein  limited,  the  surrogate  must,  upon  the  application  of 
a  creditor  or  person  interested  in  the  estate,  accompanied 
with  satisfactory  proof  of  the  neglect,  make  an  order,  direct- 
ing him  to  do  so  forthwith,  or  to  show  cause  why  a  warrant 
of  attachment  should  not  issue  against  him.  In  the  county 
of  New- York,  the  order  must  be  made  returnable  three 
days  after  issuing  it ;  and  it  must  be  served  upon  the  tem- 
porary administrator,  at  least  two  days  before  the  return 
day  thereof,  *^ither  personally  or  by  leaving  a  copy  thereof 
within  the  State,  at  his  dwelling  place,  or  his  office  for  the 
regular  transaction  of  business  in  person ;  or,  if  it  cannot 
be  served  in  either  of  those  methods,  by  serving  it  in  such 
other  manner,  as  the  surrogate  directs.  In  any  other  county, 
it  must  be  made  returnable  within  a  reasonable  time,  not 
exceeding  fifteen  days  after  issuing  it;   and  it  must  be 
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served,  in  Uke  manner,  at  least  ten  days  before  the  return    ^^'  ** 
day  thereof. 

§  2680.  Money  deposited  by  a  temporary  administrator,  Monw 
as  prescribed  in  this  article,  cannot  be  withdrawn,  except  ©d ;  now 
upon  the  order  of  the  surrogate,  a  certified  copy  of  which  dmwa 
must  be  presented  to  the  depositary.     Such  an  order  may 
be  made  upon  two  days'  notice  of  the  application  therefor, 
given  to  all  the  parties  to  the  speeial  proceeding,  in  which 
the  temporary  administrator  was  appointed,  who  appeared 
therein ;  but  not  otherwise. 


§  2681.  A  notice  required  to  be  given,  as  prescribed  in  ^^^JJJ. 
this  article,  to  a  party  other  than  the  temporary  adminis-  by  tut 
trator,  must  be  served  upon  the  attorney  of  the  party  to  ^ow 
whom  notice  is  to  be  given ;  or,  if  he  has  not  appeared  by 
an  attorney,  upon  the  party,  in  like  manner  as  a  notice 
may  be  served  upon  an  attorney  in  a  civil  action,  brought 
in  the  supreme  court.  But  where  the  attorney  or  party 
to  be  served  does  not  reside  in  the  surrogate's  county; 
or  where  the  attorney  for  a  party  has  died,  and  no  other 
appearance  for  that  party  has  been  filed  in  the  surro- 
gate's oflSce ;  the  -surrogate  may,  by  order,  dispense  with 
notice  to  that  party ;  or  may  require  notice  to  be  given  to 
him,  in  any  manner  which  he  thinks  proper. 


§  2682.  Section  2593  of  this  act  does  not  affect  any  pro-  wii« 
ceeding  in  favor  of  or  against  an  executor,  or  an  admin-  runfwm 
istrator  in  chief,  where  a  temporary  administrator  of  the  the 
same  estate  has  been  appointed,  except  as  otherwise  pre- 
scribed in  section  2678  and  section  2674  of  this  act. 


§  2683.  Each  provision  of  this  chapter,  imposing  a  duty  ^^^ 
or  liability  upon  a  temporary  administrator,  appointed  upon  JJ^"^^*^ 
the  estate  of  a  decedent,  or  his  sureties ;  or  conf eiTing  upon  J,®®*^^^^^^ 
the  surrogate  power  or  authority  with  respect  to  such  a  J^Jnted  ^ 
temporary  administrator,  or  his  sureties ;  applies  to  a  col- 

438 


§§  2684-2685. 


SURROGATES'  COURTS. 


[chap,  xvrii. 


TITLX3. 


lector  or  special  administrator,  appointed  before  this  chapter 
takes  eflfect,  and  his  sureties ;  except  so  far  as  it  is  repug- 
nant to  the  provisions  of  law  in  force,  when  the  collector 
or  special  administrator  was  appointed,  or  to  the  letters 
issued  to  him. 


Reyooa- 

tioQ  of 
letters, 
upou 
proof  of 
will,  or 
revoca- 
tion of 
probate, 
eto. 


ARTICLE  SIXTH. 

fiXTOCATION  OF  LBTTEB8  TSSTAmBTTABT  AND  LBTTBBS   OF    ADKIKISTBATIOIC. 


Sbo.  2684. 
2685. 
2686. 
2687. 
2688. 
2689. 
2690. 
2691. 
2692. 
2698. 


Revoeation  of  letters,  upon  proof  of  will,  or  reyooation  of  probate,  etc 

Revocation  of  letters  for  diciqualification,  miscondaot,  etc. 

Petition ;  citation  thereupon. 

Hearing;  decree. 

Decree  not  to  affect  testamentary  trusts. 

Application  bj  executor,  etc.,  for  revocation  of  letters. 

Proceedings  thereupon. 

In  what  cases  letters  may  be  revoked  without  a  citation. 

Hemaining  executors  may  act,  where  letters  of  one  revoked. 

In  other  cases,  successor  to  be  appointed. 


§  2684.  Where,  after  letters  of  administration,  on  the 
ground  of  intestacy,  have  been  granted,  a  will  is  admitted 
to  probate,  and  letters  are  issued  thereupon ;  or  where,  after 
letters  have  been  issued  upon  a  will,  the  probate  thereof  is 
revoked,  or  a  subsequent  will  is  admitted  to  probate,  and 
letters  are  issued  thei'eupon ;  the  decree,. gran tinsc  or  revok- 
ing probate,  must  revoke  the  former  letters. 


Revooa-  §  2685.  In  either  of  the  following  cases,  a  creditor,  oi 
lettam  for  person  interested  in  the  estate  of  a  decedent,  may  present, 
flll!£^*  to  the  surrogate's  court,  from  which  letters  were  issued  tc 
°^  etc  an  executor  or  administrator,  a  written  petition,  duly  veri- 
fied, praying  for  a  decree  revoking  those  letters ;  and  that 
the  executor  or  administrator  may  be  cited  to  show  cause, 
why  a  decree  should  not  be  made  accordingly : 

1.  Where  the  executor  or  administrator  was,  when  letters 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dis- 
qualified by  law  to  act  as  such ;  and  the  grounds  of  the 
objection  did  not  exist,  or  the  objection  was  not  taken  by 
the  petitioner,  or  a  person  whom  he  represents,  upon  the 
hearing  of  the-  application  for  letters. 
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ART.  6. 


2.  Where,  by  reason  of  his  having  wasted  or  iniproperly 
applied  the  money  or  other  assets  in  his  hands,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise  im- 
providently  managed  or  injured  the  property  committed  to 
his  charge ;  or  by  reason  of  other  misconduct  in  the  execu- 
tion of  his  office,  or  dishonesty,  drunkenness,  improvidence, 
or  want  of  imderstanding ;  he  is  unfit  for  the  due  execution 
of  his  office. 

8.  Where  he  has  wilfully  refused,  or,  without  good 
cause,  neglected,  to  obey  any  lawful  direction  of  the  surro- 
gate, contained  in  a  decree  or  order ;  or  any  provision  of 
law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances 
are  such,  that  they  do  not  afford  adequate  security  to  the 
creditors  or  persons  interested,  for  the  due  administration 
of  the  estate. 

6.  In  the  case  of  an  executor,  where  he  has  removed  or 
is  about  to  remove  from  the  State,  and  the  case  is  not  one, 
where  a  non-resident  executor  would  be  entitled  to  letters 
without  giving  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  contingency,  which  has 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed 
upon  the  estate  of  an  absentee,  where  it  is  shown  that  the 
absentee  has  returned ;  or  that  he  is  living,  and  capable  of 
returning  and  resuming  the  management  of  his  affairs ;  or 
that  an  executor,  or  an  administrator  in  chief,  has  been 
appointed  upon  his  estate;  or  that  a  committee  of  his 
property  has  been  appointed  by  a  competent  court  of  the 
State. 


§  2686.  A  petition,  presented  as  prescribed  in  the  last  Petition, 
section,  must  set  forth  the  facts  and  circumstances,  showing  ti^Mup. 
that  the  case  is  one  of  those  therein  specified.     Upon 
proof,  by  affidavit  or  oral  testimony,  satisfactory  to  the 
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surrogate,  of  the  truth  of  the  allegations  contained  in  the 
petition,  a  citation  must  be  issued  according  to  the  prayer 
thereof ;  except  that,  where  the  case  is  within  subdivision 
fifth  of  the  last  section,  and  the  executor  has  given  a  bond, 
as  prescribed  in  article  first  of  this  title,  the  surrogate  may, 
in  his  discretion,  entertain  or  decline  to  entertain  the  appli- 
cation. 


frearing;  §  2687.  Upou  the  rcturu  of  a  citation,  issued  as  prescribed 
in  the  last  section,  if  the  objections,  or  any  of  them,  are 
established  to  the  surrogate's  satisfaction,  he  must  make  a 
decree,  revoking  the  letters  issued  to  the  person  complained 
of.  But  the  surrogate  may,  in  his  discretion,  dismiss  the 
proceedings,  upon  such  terms,  as  to  costs,  as  justice  requires, 
and  may  allow  the  letters  to  remain  unrevoked,  in  either 
of  the  following  cases : 

1.  Where  the  case  is  within  subdivision  third  of  the  last 
section  but  one,  if  the  direction  of  the  surrogate  or  the 
provision  of  law  is  obeyed,  and  suitable  amends  made  to 
each  person  injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that 
section,  if  the  person  cited  is  entitled  to  letters,  notwith- 
standing the  false  suggestion. 

8.  Where  the  case  is  within  subdivision  fifth  of  that 
section,  if  the  executor  gives,  within  a  reasonable  time,  not 
exceeding  five  days,  a  bond,  as  prescribed  in  article  first  of 
this  title. 


Decree  §  2688.     Where  an  executor  or  an  administrator  is  also 

feot  teatik-  a  testamentary  trustee,  a  decree  revoking  his  letters  does 
trustg.      not  affect  his  power  or  authority  as  testamentary  trustee 

except  in  the  case  specially  prescribed  for  that  purpose,  in 

title  sixth  of  this  chapter. 


Appiica^        §  2689.  An  executor  or  administrator  may,  at  any  time, 

executor,  present  to  the  surrogate's  court  a  written  petition,  duly  veri* 

fied,  praying  that  his  account  may  be  judicially  settled ; 
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that  a  decree  may  thereupon  be  made,  revoking  his  letters,  revoca- 
and  discharging  bim  accordingly ;  and  that  the  same  per-  iltt«n. 
sons  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made,  who  must  be  cited  upon  a  petition  for  a  judi- 
cial settlement  of  his  account,  as  prescribed  in  article  second 
of  title  fourth  of  this  chapter.  The  petition  must  set  forth 
the  facts  upon  which  the  application  is  founded ;  and  it 
must,  in  all  other  respects,  conform  to  a  petition  praying 
for  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator.  The  surrogate  may,  in  his  discretion,  enter- 
tain  or  decline  to  entertain  the  application. 


§  2690.  If  the  surrogate  entertains  an  application,  made 
as  prescribed  in  the  last  section,  the  proceedings  thereupon  therenp- 
must  be,  in  all  respects,  the  same,  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account ;  except  that, 
upon  the  hearing,  the  surrogate  must  first  determine,  whether 
sufficient  reasons  exist  for  granting  the  prayer  of  the  peti- 
tion. If  he  determines  that  they  exist,  he  must  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  his  f ully  ac- 
counting,  and  paying  over  all  money  which  is  found  to  be 
due  from  him  to  the  estate,  and  delivering  over  all  books, 
papers,  and  other  property  of  the  estate  in  his  hands,  either 
into  the  surrogate's  court,  or  in  such  a  manner  as  the  surro« 
gate  directs,  a  decree  may  be  made,  revoking  the  petition- 
er's letters,  and  discharging  him  accordingly. 

§  2691.  In  either  of  the  following  cases,  the  surrogate  in  what 
must  make  a  decree,  revoking  letters  testamentary  or  letters  ters  maj 
of  administration,  issued  from  his  court,  without  a  petition  vokei 

,,..«.,,.  ^  without  a 

or  the  issuing  oi  a  citation:  citation. 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is 
not  a  resident  of  the  State,  or  is  absent  therefrom ;  and,  upon 
being  duly  cited  to  account,  neglects  to  appear  upon  the 
return  of  the  citation,  without  showing  a  satisfactory  excuse 
therefor;  and  the  surrogate  has  not  sufficient  reason  to 
believe  that  such  an  excuse  can  be  made. 
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2.  Where  a  citation,  issued  to  such  a  person,  in  a  cfte 
prescribed  by  law,  cannot  be  personally  served  upon  him, 
by  reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an 
inventory,  such  a  person  has  remained,  for  thirty  days,  com- 
mitted to  jail,  under  the  surrogate's  order,  granted  in 
proceedings  taken  as  prescribed  in  section  2715  of  this 
aot 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2679  of 
this  act,  directing  him  to  deposit  money,  or  show  cause  why 
a  warrant  of  attachment  should  not  issue  against  him ;  and 
a  warrant  of  attachment,  issued  thereupon,  has  been  returned 
not  served  upon  him. 


Remain-       §  2692.  Where  one  of  two  or  more  executors  or  adminis. 

tors  may   trators  dics,  or  becomes  a  lunatic,  or  is  convicted  of  an  infa 

letters  of  mous  ofEcncc,  Or  becomes  otherwise  incapable  of  discharging 

rSkel:     the  trust  reposed  in  him ;  or  where  letters  are  revoked  with 

respect  to  one  of  them,  a  successor  to  the  person,  whose 

letters  are  revoked,  shall  not  be  appointed,  except  where 

such  an  appointment  is  necessary,  in  order  to  comply  with 

the  express  terms  of  a  will :  but  the  others  may  proceed  and 

complete  the  administration  of  the  estate,  pursuant  to  the 

letters,  and  may  continue  any  action  or  special  proceeding, 

brought  by  or  against  all. 


in  other        S  2693.  Where  all  the  executors  or  all  the  administrators, 

OMeSf  8U0- 

oeMor  to  to  whom  Icttcrs  have  been  issued,  die,  or  become  incapable, 
pointed,  as  prescribed  in  the  last  section,  or  the  letters  are  revoked 
as  to  all  of  them ;  the  surrogate  must  grant  letters  of  admin- 
istration to  one  or  more  pei'sons  as  their  successors,  in  like 
manner  as  if  the  former  letters  had  not  been  issued ;  and 
the  proceedings  to  procure  the  grant  of  such  lettere,  are  the 
same,  as  in  a  case  of  intestacy. 
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An.T. 

ARTICLE    SETENTH. 

FoRBiON  Wills  ;  Ancillart  Lbtters. 

Sec.  9894.  Testamentary  dlapositionB ;  what  law  govems. 
2696.  Ancillary  letters  upon  foreign  probate. 

2696.  Id.;  upon  foreign  grant  of  administration. 

2697.  To  whom  ancillary  letters  granted. 

2698.  Petition  ;  eilatlon. 

2699.  Hearing;  security. 

2700.  Persons  acting  under  ancillary  letters  must  transmit  assets. 

2701.  Id, ;  when  they  may  be  directed  to  pay,  etc.,  without  transxnissioiL 

2702.  Id. ;  general  powers  and  dnties. 

2703.  Recording  wills  proved  in  other  states,  etc 

2704.  2705.  Papers  recorded,  etc. ;  how  authenticated. 

§  3694.  The  validity  and  effect  of  a  testamentary  dis-  xesta- 
position  of  real  property,  situated  within  the  State,  or  of  an  Sf^'^ 
interest  in  real  property  so  situated,  which  would  descend  what*iaw 
to  the  heir  of  an  intestate,  and  the  manner  in  which  such  ^^^^"^ 
property  or  such  an  interest  descends,  where  it  is  not  dis- 
posed of  by  will,  are  regulated  by  the  laws  of  the  State, 
without  regard  to  the  residence  of  the  decedent.     Except 
where  special  provision  is  otherwise  made  by  law,  the  va- 
lidity and  effect  of  a  testamentary  disposition  of  any  other 
property  situated  within  the  State,  and  the  ownership  and 
disposition  of  such  property,  where  it  is  not  disposed  of 
by  will,  are  regulated  by  the  laws  of  the  state  or  country, 
of  which  the  decedent  was  a  resident,  at  the  time  of  his 
death. 

§  2695.  Where  a  will  of  personal  property,  made  by  a  Anoiiiart 
person  who  resided  without  the  State  at  the  time  of  the  upin"  .r 
execution  thereof,  or  at  the  time  of  his  death,  has  been  ad-  bate.^'** 
Uiitted  to  probate  by  a  competent  court,  within  the  foreign 
country,  or  the  state,  or  the  territoiy  of  the  United  States, 
where  it  was  executed,  or  where  the  testator  resided  at  the 
time  of  his  death ;  the  surrogate's  court,  having  jurisdic- 
tion of  the  estate,  must,  upon  an  application  made  as  pre- 
scribed in  this  article,  accompanied  with  an  exemplified 
copy  of  the  will,  and  of  the  judgment,  decree,  or  order,  so 
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admitting  the  same  to  probate,  and  also  of  the  foi-eign  let- 
tei^s,  if  any  have  been  issued,  record  the  will  and  the  foreign 
letters,  and  issue  thereupon  ancillary  lettera  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed, 
as  the  case  requires. 


Id  ;  upon  ^  2696.  Upon  an  application,  made  as  prescribed  in  this 
psrautof  article,  to  a  surrogate's  court  having  jurisdiction  of  the 
tratiou.  estate ;  and  the  presentation  of  letters  of  administration 
upon  the  estate  of  a  decedent,  who  resided,  at  the  time  oi 
his  death,  without  the  State,  but  within  the  United  States, 
granted  by  a  competent  court  of  the  state  or  territory, 
where  the  decedent  so  resided ;  the  suiTOgate's  court,  to 
which  the  foreign  lettei*s  are  so  presented,  must  issue  ancil- 
lary letters  of  administration,  in  accordance  therewith ; 
except  in  one  of  the  f oUow^ing  cases : 

1 .  Where  ancillary  letters  have  been  previously  issued,  aa 
prescribed  in  the  last  section. 

2.  Where  an  application,  for  letters  of  administration 
upon  the  estate,  has  been  made  by  a  relative  of  the  dece- 
dent, who  is  legally  competent  to  act,  to  a  surrogate's 
court  of  the  State,  having  jurisdiction  to  grant  the  same ; 
and  letters  have  been  granted  accordingly,  or  the  applica- 
tion has  not  been  finally  disposed  of. 


lowborn  §2697.  Where  the  will  specially  appoints  one  or  more 
>««^t«"  pei^sons  as  the  executors  thereof,  with  respect  to  personal 
property  situated  within  the  State,  the  ancillary  letters 
testamentary  must  be  directed  to  the  persons  so  appointed, 
or  to  those  who  are  competent  to  act  and  qualify.  If  all 
are  incompetent,  or  fail  to  qualify,  or  in  a  case  where  such  an 
appointment  is  not  made,  ancillary  letters  testamentary,  or 
ancillary  letters  of  administration,  issued  as  prescribed  in  this 
article,  must  be  directed  to  the  person  named  in  the  foreign 
letters ;  unless  another  pei-son  applies  therefor,  and  files, 
with  his  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator  ;  or,  if  there  are  two  or  more,  by 
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all  who  Lave  qualified  and  are  acting ;  and  also  acknowl-  ^^'  '* 
edged  or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded  in  the  county,  authorizing  the  petitioner  to 
receive  such  ancillary  lettei's ;  in  which  case,  the  surrogate 
must,  if  the  petitioner  is  a  fit  and  competent  person,  issue 
such  letters  directed  to  him.  Where  two  or  more  persons 
are  named  in  the  foreign  letters,  or  in  an  instrument  execut- 
ed as  prescribed  in  this  section,  the  ancillary  letters  may 
be  directed  to  either  or  any  of  them,  without  naming  the 
others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause 
shown,  to  the  surrogate's  satisfaction,  the  decree  so  directs. 


§  2698,  An  application  for  ancillaiy  letters  testamentary,  ^j^^\^" 
or  ancillary  letters  of  administration,  as  prescribed  in  this 
article,  must  be  made  by  petition.  Upon  the  presentation 
thereof,  the  sun*ogate  must  ascertain,  to  his  satisfaction, 
whether  any  creditora,  or  persons  claiming  to  be  creditors, 
of  the  decedent  reside  within  the  State  ;  and  if  so,  the  name 
and  residence  of  each  creditor,  or  person  claiming  to  be  a 
creditor,  so  far  as  the  same  can  be  ascertained.  He  must 
thereupon  issue  a  citation,  directed  to  each  person  whose 
name  and  residence  have  been  so  ascertained;  and  also 
directed  generally  to  all  creditoi-s,  or  persons  claiming  to 
be  creditors,  of  the  decedent.  Any  such  person,  although 
not  cited  by  his  name,  may  appear  and  contest  the  appli- 
cation, and  thus  make  himself  a  party  to  the  special  pro- 
ceeding. 


§  2699.  Upon  the  return  of  the  citation,  the  surrogate  Heanu^ 
must  ascertain,  as  nearly  as  he  can  do  so,  the  amount  of 
debts  due,  or  claimed  to  be  due,  from  the  decedent  to  resi 
dents  of  the  State.  Before  ancillary  letters  are  issued,  the 
person,  to  whom  they  are  awarded,  must  qualify,  as  pre- 
scribed in  article  fourth  of  this  title,  for  the  qualification 
of  an  administrator  upon  the  estate  of  an  intestate  ;  except 
that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 

surrogate,  be  in  such  a  sum,  not  exceeding  twice  the  amount 
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which  appears  to  be  due  from  the  decedent  to  residents  of 
the  State,  as  will,  in  the  surrogate's  opinion,  effectually 
secure  the  payment  of  those  debts ;  or  the  sums  which  the 
resident  creditors  will  be  entitled  to  receive,  from  the  per- 
sons to  whom  the  letters  are  issued,  upon  an  accounting 
and  distribution,  either  within  the  State,  or  within  the 
jurisdiction  where  the  principal  letters  were  issued. 


Penons 

acting 

under 

ancillary 

letters 

must 

transmit 

assets. 


§  2700.  The  person  to  whom  ancillary  letter  are  issued, 
as  prescribed  in  this  article,  must,  unless  otherwise  directed 
in  the  decree  awarding  the  letters ;  or  in  a  decree  made 
upon  an  accounting ;  or  by  an  order  of  the  surrogate,  made 
during  the  administration  of  the  estate ;  or  by  the  judg- 
ment or  order  of  a  coml;  of  record,  in  an  action  to  which 
that  person  is  a  party;  transmit  the  money  and  other 
personal  property  of  the  decedent,  received  by  him  after  the 
letters  are  issued,  or  then  in  his  hands  in  another  capacity, 
to  the  state,  territory,  or  country,  where  the  prin«ipal  let- 
ters were  granted,  to  be  disposed  of  pursuant  to  the  laws 
thereot  Money  or  other  property,  so  transmitted  by  him,  at 
any  time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 


Id.;  when      |  2701.  The  suiTogate'^s  court,  or  any  court  of  the  State, 
be  direct-  which   has   jurisdiction   of   an  action  to  procure  an    ac- 

ed  to  i>ay,  ,  "  ... 

out't'^'  counting,  or  a  judgment  construing  the  will,  may,  in  a 
mission,  proper  case,  by  its  judgment  or  decree,  direct  a  person,  to 
whom  ancillary  letters  are  issued  as  prescribed  in  this  arti- 
cle, to  pay,  out  of  the  money  or  the  avails  of  the  property, 
received  by  him  under  the  ancillaiy  letters,  and  with  which 
he  is  chargeable  upon  his  accounting,  the  debts  of  the  dece- 
dent, due  to  creditors  residing  within  the  State  ;  or,  if  the 
amount  of  all  the  decedent's  debts,  here  and  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property 
applicable  thereto,  to  pay  such  a  sum  to  each  creditor, 
residing  within  the  State,  as  equals  that  creditor's  share  of 
all  the  distributable  assets,  or  to  distribute  the  same  among 
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legatees  or  next  of  kin,  or  otherwise  dispose  of  the  same,  as 
justice  requires. 


§  2702.  The  provisions  of  this  chapter,  relating  to  the  li.; 
rights,  powers,  duties,  and    liabilities  of   an  executor  or  powers 
administrator,  apply  to  a  person  to  whom  ancillaiy  letters  **«■• 
are  granted,  as  prescribed  in  this  article  ;  except  those  con- 
tained in  title  fifth  thereof ;  or  where  special  provision  is 
otherwise  made  in  this  article ;  or  where  a  contrary  intent 
is  expressed  in,  or  plainly  to  be  inferred  from,  the  context. 


§  2703.  Where  real  property,  situated  within  the  State,  Record- 
or  an  interest  therein,  which  would  descend  to  an  heir,  is  proved  in 
devised,  or  made  subject  to  a  power  of  disposition,  by  a  "tatet. 
-will,  valid,  and  duly  executed  for  that  purpose,  under  the 
laws  of  the  State,  of  a  person,  who  was,  at  the  time  of  his 
death,  a  resident  elsewhere  within  the  United  States ;  and 
the  will  has  been  finally  admitted  to  probate,  by  the  judg- 
ment, decree,  or  order  of  a  competent  court,  within  the  state 
or  territory  where  the  decedent  so  resided ;  and  is  filed  or 
recorded  in  the  proper  office,  as  prescribed  by  the  laws  of 
that  state  or  territory ;  an  exemplified  copy  of  the  will,  or 
of  the  record  thereof,  of  the  judgment,  decree,  or  order,  ad- 
mitting the  same  to  probate,  and  of  the  proofs,  or  of  the 
record  thereof,  or  a  certificate  of  the  substance  of  the  testi- 
mony, if  such  a  certificate  is  on  file  or  recorded,  or  if  no 
proofs  nor  any  certificate  of  the  substance  thereof  is  on  file 
or  recorded,  a  certificate  of  that  fact,  may  be  recorded  with 
the  surrogate  of  any  county  of  the  State,  where  the  real 
property  is  situated.  Such  a  record,  or  an  exemplified  copy 
thereof,  is  presumptive  evidence  of  the  will,  and  of  the  exe- 
cution thereof,  in  any  action  or  special  proceeding  relating 
to  the  real  property. 

S  2704.  Where  letters  testamentary  or  letters  of  admin-  Papers 
istration,  eranted  by  a  court  elsewhere  within  the  Unit-  etc.; how 
ed  States,  are,  or  an  exemplified  copy  of  the  judgment,  cated. 
decree,   or  order  of  such   a  court  is,   proved,   recorded, 
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or  otherwise  used,  as  prescribed  in  this  article,  they  or  it 
must  be  authenticated  by  the  seal  of  the  court,  and  the  signa- 
ture of  the  clerk,  if  any,  and  of  the  chief- judge  or  presiding 
magistrate  thereol  Where  an  exemplified  copy  of  a  will, 
or  of  proofs,  or  of  the  record  thereof,  is  recorded  or  other- 
wise used,  as  prescribed  in  this  article,  it  must  be  authenti- 
cated in  like  manner,  if  the  originals  or  the  records,  as  the 
case  may  be,  remain  in  the  court ;  if  they  are  kept  in  the 
custody  of  a  separate  officer,  they  must  be  authenticated  by 
his  official  seal  and  his  signature.  Where  a  certificate  of 
the  substance  of  the  testimony  is  recorded,  as  prescribed  in 
the  last  section,  it  must  be  made  by  a  judge  of  the  court, 
and  attested  by  the  seal  thereof. 

• 

TheauM.  §  2705.  A  certificate,  under  the  great  or  principal  seal  of 
the  state  or  territory,  and  the  hand  of  the  secretary  of  state, 
or  other  officer  who  has  the  custody  thereof,  must  be  ap- 
pended to  the  exemplification,  lettere,  or  certificate  of  the 
substance  of  the  testimony,  to  the  effect  that  the  court  is 
duly  constituted ;  that  it  has  jurisdiction,  under  the  laws  of 
the  state  or  territory,  to  grant  the  letters,  or  to  make  .the 
judgment,  decree,  or  order,  as  the  case  requires ;  that  the 
records  or  proofs  exemplified  are  kept,  pursuant  to  those 
laws,  by  that  court,  or  by  the  officer  who  authenticates  the 
same ;  that  the  seals,  appended  to  the  exemplifications  or 
certificates  are  genuine;  and  Ihat  the  officer  making  the 
certificate  verily  believes  that  each  of  the  signatures,  attest- 
ing the  exemplification  or  certificate,  is  genuine. 


TITLE  IV. 

Proceedings  hy  or  against  an  executor  or  administrator f 
touching  the  a,dministraiion  and  settlement  of  the  estate. 

Abtzclb  1.  Aid,  sapervisioii,  and  control  of  an  exeoator  or  administittor. 
2.  ▲cconnting ;  and  settlement  of  the  estate. 
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▲BT.L 

ABTICLE  FIRST. 

Aid,  SUFHRVIBION,  and  CONTBOL  of  an  ExeCXTTOB  OB  ACKINISTBATOB. 

Bbc.  2706.  Proceedinga  to  discover  property  withheld,  etc 

2707.  Id. ;  where  person  withholding  is  in  another  county. 

2708.  Order  accompanying  citation  ;  how  citation  and  order  mred. 

2709.  Id. ;  certain  officers  may  act  in  surrogate's  absence. 

2710.  Examination  of  the  person  cited. 

2711.  Additional  evidence. 

2712.  Decree  awarding  possession  to  the  petitioner. 
2718.  Security  to  prevent  decree. 

2714.  Warrant  to  seize  property. 

2716.  Executor,  etc.,  how  compelled  to  return  inventory. 

2716.  Id. ;  how  discharged  from  commitment. 

2717.  Petition  by  creditor  or  legatee  to  compel  payment. 

2718.  Hearing;  decree. 

2710.  Decree  for  payment  of  legacy,  etc,  on  giving  security. 

2720.  Proceedings  against  executor,  eta,  for   not   setting  apart   exempt 

property. 

2721.  Id. ;  upon  judicial  settlement. 

§  2706.  An  executor  or  administrator  may  present  to  the  Prooeea- 
surrogate's  court,  from  which  letters  were  issued  to  him,  a  dlSoovw 
written  petition,  duly  verified,  setting  forth,  upon  knowl-  witSSSa, 
edge,  or  information  and  belief,  any  facts,  tending  to  show 
that  money  or  other  personal  property,  which  ought  to  be 
delivered  to  the  petitioner,  or  which  ought  to  be  included 
in  an  inventory  or  appraisal,  is  in  the  possession  or  under 
the  control  of  a  person,  who  withholds  the  same  from  him ; 
or  conceals  or  refuses  to  exhibit  it,  so  that  it  cannot  be 
inventoried  or  appraised ;  and  praying  an  inquiry  respect- 
ing it,  and  that  the  person  complained  of  may  be  cited  to 
attend  the  inquiry,  and  to  be  examined  accordingly.  The 
petition  may  be  accompanied  with  an  affidavit  or  other  evi- 
dence, written  or  oral,  tending  to  support  the  allegations 
thereof.  If  the  surrogate  is  satisfied,  upon  the  papers  so 
presented,  that  there  are  reasonable  grounds  for  the  inquiry, 
he  must  issue  a  citation  accordingly ;  which  may  be  made 
returnable  forthwith,  or  at  a  future  time  fixed  by  the  sur- 
rogate, and  may  be  served  at  any  time  before  the  hearing. 

§  2707.  Where  the  person  or  any  of  tlie  persons,  to  be  m.i 
^ted,  does  not  reside,  or  is  not  within  the  county  of  the  ^iwm 
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lug  is  in    surrogate,  the  citation  may,  in  the  surrogate's  discretion, 

^oun^    require  him  to  appear  at  a  specified  time,  at  a  place  within 

the  county  where  he  resides  or  is  served,  before  a  judge,  a 

justice  of  the  peace,  or  a  referee,  designated  in  the  citation, 

or  before  the  surrogate  of  that  county. 


Order  ao-       §  2708.  The  Surrogate  must  annex  to  or  indorse  upon  the 
tion^-^hlSw  ^^***^^^j  ^^  order,  requiring  the  party  cited  to  attend,  per- 
aSliSdep  s^^^^y?  **  *^®  *^®  *^^  place  therein  specified.  The  citation 
served      qj^^  order  must  be  personally  served  ;  and  service  thereof 
is  inejffectual,  unless  it  is  accompanied  with  payment  or 
tender  of  the  sum,  required  by  law  to  be  paid  or  tendered 
to  a  witness,  who  is  subpoenaed  to  attend  a  trial  in  the  su- 
preme court.    A  failure  to  attend,  as  required  by  a  citation 
and  order  personally  served,  may  be  punished  as  a  contempt 
of  the  court. 


Id. ;  §  2709.  H  the  surrogate  is  absent,  the  petition  may  be 

offloera  presented  to  the  county  judge,  the  special  county  judge,  or 
inauPTo.  the  special  surrogate,  or  to  a  justice  of  the  supreme  court, 
abienee.  or  a  judge  of  a  superior  city  court  within  his  city,  or,  except 
in  New- York  or  Kings  county,  to  the  mayor  or  recorder  of  a 
city  within  the  surrogate's  county.  The  officer,  to  whom  it  is 
BO  presented,  has  the  same  power  as  the  surrogate,  with  re- 
spect to  all  the  proceedings,  and  must  issue  a  citation  and  an 
order,  returnable  before  him,  or  as  prescribed  in  the  last 
two  sections.  He  may,  at  any  stage  of  the  proceedings, 
make  an<»rder  transferring;  them  to  the  surros^ate,  who  must 
the«upon  complete  S  in  like  manner:  as  if  he  had 
issued  the  citation. 


fixamiua^      §  2710.  Upou  the  attendance  of  a  person,  to  whom  a 
the  per-    citatiou  is  issucd,  as  prescribed  in  this  article,  he  must  be 

■ou  cited.  -1        Ti  •  T  •"        A         1  • 

sworn  to  answer  truly  all  questions  put  to  him,  touching 
the  inquiry  prayed  for  in  the  petition ;  and  he  may  be  ex* 
amined  fully  and  at  large,  respecting  any  money  or  other 
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property  of  the  decedent,  or  of  which  the  decedent  had  pos- 
session at  the  time  of,  or  within  two  years  before,  his  deatk 
A  refusal  to  be  sworn,  or  to  answer  any  question  which  the 
officer  conducting  the  examination  determines  to  be  proper, 
is  punishable  by  the  officer  or  referee  conducting  the  exam- 
ination, in  the  same  manner  as  a  like  refusal  by  a  witness, 
Bubpcsnaed  to  attend  a  hearing  before  the  surrogate. 

§  2711.  After  the  examination  of  all  the  parties  cited  is  ^^^^^ 
completed,  unless  one  or  more  of  them  give  security,  as  *•»««- 
prescribed  in  the  next  section  but  one,  either  party  may  pro- 
duce further  evidence,  in  like  manner  and  with  like  effect 
as  upon  a  trial 

§  2712.  Where  it  appears  to  the  surrogate  or  other  offi*  ^•JJJJ 
cer  who  issued  the  citation,  from  the  examination  and  other  OT^' 
testimony,  if  any,  that  there  is  reason  to  suspect,  that  money  ^^^^^^^r- 
or  other  property  of  the  decedent  is  withheld  or  concealed 
by  the  person  cited,  he  must,  unless  that  person  gives 
security,  as  prescribed  in  the  next  section,  make  a  decree, 
reciting  the  ground  of  making  it,  and  requiring  the  person 
cited  to  deliver  possession  of  the  money  or  other  property  to 
the  petitioner.    The  decree  must  specify  the  sum  of  money  or 
describe  the  other  property.     Where  it  is  made  by  an  officer, 
other  than  the  surrogate  or  temporary  surrogate,  it  must  be 
entered,  and  may  be  enforced,  as  a  decree  of  the  surrogate's 
court 


§  2713.  The  security,  to  be  given  as  prescribed  in  the  ^J^gJ^, 
last  section,  must  be  a  bond  to  the  petitioner,  executed  by 
the  person  cited,  with  such  sureties  and  in  such  a  penalty 
as  the  surrogate  approves;  describing  the  property  or  speci- 
fying the  sum  of  money ;  and  conditioned  that  the  principal 
in  the  bond  will  pay  to  the  obligee,  or  his  successor,  the 
money ;  or  that  he  will  deliver  to  him  the  property,  or, 
ill  default  thereof,  pay  to  the  obligee  the  full  value  of  the 
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TITLE  4.  ppQp^j.^^  Qj^^^  [j^  either  case,  that  he  will  pay  all  damages 
awarded  against  him  for  withholding  the  property,  when- 
ever it  is  determined,  in  an  action  or  special  proceeding  to 
be  Srought  by  the  obligee  or  his  successor,  that  it  belongs 
to  the  estate  of  the  decedent.  Upon  the  presentation  of 
such  a  bond,  and  the  payment  of  the  costs,  if  any,  which 
the  surrogate  or  other  officer  awards  to  the  petitioner,  within 
such  a  time  as  the  surrogate  or  other  officer  fixes  for  that 
purpose,  an  order  must  be  made,  dismissing  the  proceed- 
ings. 

Warrant  ^  2714.  Where  the  decree  requires  the  person  cited  to 
property,  deliver  money,  disobedience  thereto  may  be  punished  as  a 
contempt  of  the  court.  Where  it  requires  him  to  deliver  pos- 
session  of  other  pK)perty,  a  warrant  mnst  be  issued,  upon 
the  application  of  the  petitioner,  directed  to  the  sherifE,  or, 
generally,  to  any  constable  of  the  county,  or  any  marshal  of 
the  city,  where  the  property  may  be  found ;  commanding 
him  to  search  for  it ;  to  seize  it,  if  it  is  found  in  the  posses- 
sion of  the  person  cited,  or  his  agent,  or  a  person  deriving 
title  from  him  since  the  presentation  of  the  petition,  and  for 
that  purpose,  if  necessary,  to  break  open  any  house  in  the 
day  time ;  to  deliver  the  property  so  seized,  to  the  peti- 
tioL;  and  to  return  tJ  L^nt  within  «xty  Ly, 
thereafter.  If  the  decree  was  made  by  the  surrogate  or 
temporary  surrogate,  the  warrant  must  be  under  tiie  seal 
of  the  surrogate's  court ;  if  by  any  other  officer,  it  must  be 
under  his  hand,  and  returnable  before  him.  The  issuing 
of  such  a  warrant  does  not  aflEect  the  power  of  the  court  to 
enforce  the  decree,  or  any  part  thereof,  by  punishing  a  dis« 
obedience  thereto. 


£xeoator.      §  2716.  A  Creditor^  or  person  interested  in  the  estate,  may 

oompeiied  preseut  to  the  surrogate's  cotu-t  proof,  by  affidavit,  that  an 

inven-      executor  or  administrator  has  failed  to  return  an  inventory 

or  a  sufficient  inventory,  within  the  time  prescribed  by  law 

therefor.    Thereupon,  if  the  surrogate  is  satisfied  that  the 

executor  or  administrator  is  in  default,  he  must  make  an 

order,  requiring  the  delinquent  to  return  the  inventory,  oi 

a  further  inventory ;  or,  in  default  thereof,  to  show  causey 
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at  a  time  and  place  therein  specified,  why  he  should  not  be  ^^^*  ** 
attached.  Upon  the  return  of  the  order,  if  the  delinquent 
has  not  filed  a  sufficient  inventory,  the  surrogate  must  issue 
a  warrant  of  attachment  against  him,  upon  which  the  pro- 
ceedings are  the  same,  as  upon  a  warrant  issued  for  disobe. 
dience  to  an  order,  as  prescribed  in  title  twelfth  of  chapter 
seventeenth  of  this  act. 


§  2716.  A  person  committed  to  jail,  upon  the  return  of  id.v  ik^ 
a  warrant  of  attachment,  issued  as  prescribed  in  the  last  cilmbml 
section,  may  be  discharged  by  the  surrogate,  or  a  justice  of  mitmwk 
the  supreme  court,  upon  his  paying  and  delivering,  under 
oath,  all  the  money  and  other  property  of  the  decedent,  and 
all  papers  relating  to  the  estate,  under  his  control,  to  the  sur- 
rogate, or  to  a  person  authorized  by  the  suiTogate  to  receive 
the  same. 


§  2717.  In  either  of  the  following  cases,  a  petition  may  petition 
be  presented  to  the  surrogate's  court,  praying  for  a  decree  Sor  cS^' 
directing  an  executor  or  adntxinistrator  to  pay  the  petition-  ^^i  ^ 
er's  claim,  and  that  he  may  be  cited  to  show  cause,  why  ^^^^^ 
such  a  decree  should  not  be  made : 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just 
proportional  part,  at  any  time  after  six  months  have  expired 
since  letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary 
provision  under  the  will,  or  a  distributive  share,  for  the 
payment  or  satisfaction  thereof,  or  of  its  just  proportional 
pait,  at  any  time  after  one  year  has  expired  since  letters 
were  granted. 


§  2718.  Upon  the  presentation  of  a  petition,  as  pre- 
scribed in  the  last  section,  the  surrogate  must  issue  a  cita- 
tion accordingly;  and,  upon  the  return  thereof,  he  must 
make  such  a  decree  in  the  premises,  as  justice  requires. 
But  in  either  of  the  following  cases,  the  deci*ee  must  dis- 
miss the  petition,  without  prejudice  to  an  action  or  an  ac- 
counting, in  behalf  of  the  petitioner : 
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1.  Where  the  executor  or  administrator  files  a  written 
answer,  duly  verified,  setting  forth  facts  which  show  that 
it  is  doubtful,  whether  the  petitioner's  claim  is  valid  and 
legal,  and  denying  its  validity  or  legality,  absolutely,  or 
upon  information  and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the 
surrogate,  that  there  is  money  or  other  peraonal  property 
of  the  estate,  applicable  to  the  payment  or  satisfaction  of 
the  petitioner's  claim,  and  which  may  be  so  applied,  with- 
out injuriously  affecting  the  rights  of  others,  entitled  to  pri- 
ority or  equality  of  payment  or  satisfaction. 


•te.,  on 


for  pay.  §  2719.  In  a  case  specified  in  subdivision  second  of  the 
P«J^<*'  last  section  but  one,  the  surrogate  may,  in  his  discretion, 
entertain  the  petition,  at  any  time  after  letters  are  granted, 
although  a  year  has  not  expired.  In  such  a  case,  if  it 
appears,  upon  the  return  of  the  citation,  that  a  decree  for 
payment  may  be  made,  as  prescribed  in  the  last  section ;  and 
that  the  amount  of  money,  and  the  value  of  the  other  prop- 
erty, in  the  hands  of  the  executor  or  administrator,  applica- 
ble to  the  payment  of  debts,  legacies,  and  expenses,  exceed, 
by  at  least  one  third,  the  amount  of  all  known  debts  and 
claims  against  the  estate,  of  all  legacies  which  are  entitled 
to  priority  over  the  petitioner's  claim,  and  of  all  legacies  or 
distributive  shares  of  the  same  class ;  and  that  the  payment 
or  satisfaction  of  the  legacy,  pecuniary  provision,  or  dis- 
tributive share,  or  some  part  thereof,  is  necessary  for  the 
support  or  education  of  the  petitioner ;  the  surrogate  may, 
in  his  discretion,  make  a  decree,  directing  payment  or  satis- 
faction accordingly,  upon  the  filing  of  a  bond,  approved 
by  the  surrogate,  conditioned  as  prescribed  by  law,  with 
respect  to  a  bond  which  an  executor,  or  an  administrator 
with  the  will  annexed,  may  require  from  a  legatee, 
upon  payment  or  satisfaction  of  a  legacy,  before  the  ex^ 
piration  of  one  year  from  the  time  when  letters  were 
issued,  pursuant  to  a  direction  to  that  effect,  contained  in 
the  will 
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§  2720.  Where  an  executor  or  administrator  has  failed  Proo^d- 
to  set  apart  property  for  a  surviving  husband,  wife,  or  child,  ll^ust 
as  prescribed  by  law,  the  person  aggrieved  may  present  a  IS?'fo/* 
petition  to  the  surrogate's  court,  setting  forth  the  failure,  ting^aiwupt 
and  praying  for  a  decree,  requiring  him  to  set  apart  the  f^^X 
property  accordingly ;  or,  if  it  has  been  lost,  injured,  or 
disposed  of,  to  pay  the  value  thereof,  or  the  amount  of  the 
injury  thereto ;  and  that  he  may  be  cited  to  show  cause 
why  such  a  decree  should  DOt  be  made.     If  the  surrogate 
is  of  the  opinion  that  sufficient  cause  is  shown,  he  must 
Issue  a  citation  accordingly.   Upon  the  return  of  the  citation, 
the  surrogate  must  make  such  a  decree  in  the  premises  as 
justice  requires.    In  a  proper  case,  the  decree  may  require 
the  executor  personally  to  pay  the  value  of  the  property, 
or  the  amount  of  the  injury  thereto. 

§  2721.  The  decree,  made  upon  a  judicial  settlement  of  id.:  upon 
the  account  of  an  executor  or  administrator,  may  award  to  settle- 

V  ay^  AVI  # 

a  surviving  husband,  wife,  or  child,  the  same  relief  which 
may  be  awarded,  in  his  or  her  favor,  upon  a  petition  pre- 
sented as  prescribed  in  the  last  section. 

ARTICLE  SECOND. 

AooouHTnra ;  and  SarrLSMXirr  or  thb  Estatb. 

Bbc.  2722.  Intermediate  acoonnting ;  when  Toluntary. 
2728.  Id. ;  when  oompulsoiy. 
2724,  2725.  When  sarrogate  may  require  judicial  Bettlement  of  acooant. 

2726.  Who  maj  applj  for  accounting ;  citation  thereupon. 

2727.  Order  to  account ;  supplemental  citation. 

2728.  Person  cited  maj  bring  in  other  parties  ;  proceedings  thereupon. 
2720.  Executor,  etc,  may  petition. for  judicial  settlement ;  oitation  thereupon. 

2780.  Hearing. 

2781.  Creditor,  etc.,  not  cited,  may  contest. 

2732.  Executor  whose  letters  have  been  revoked  may  petition.    Proceedings. 

2788.  Affidavit  to  be  annexed  to  account. 

2784*  Voncbera  to  be  produced. 

2785.  Accounting  party  to  be  examined,  etc. 

2788.  Compensation  of  several  executors  or  administrators. 

2787.  Whem  cempensotion  not  allowed. 

2788.  One  compensation  allowed  on  different  letters. 

2789.  Surrogate  may  determine  certain  claims. 

2740.  Effect  of  the  statute  of  limitations  on  such  dainui. 
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Sbc.  2741.  Surrogate  may  allow  for  propertj  lost,  etc. 

2742.  Effect  of  judicial  settlement  of  account. 

2743.  Decree  for  paTmeni  and  diatribatloii. 

2744.  Id. ;  when  specific  property  may  be  delivered. 

2745.  Id. ;  when  money  may  be  retained. 

2746.  Id. ;  share  of  infant. 

2747.  Legacy,  ete*>  to  unknown  person  to  be  paid  into  Btata  treMoiy. 

2748.  When  legacy,  etc,  to  be  paid  to  county  treasurer. 

iiiterme-  §  2722.  An  executor  or  administrator  may,  at  any  time, 
oountiug;  voluntarily  file  in  the  surrogate's  office  an  intermediate 
uuta^.     account,  and  the  vouchers  in  support  of  the  same. 


Id.;  when      §  2728.  In  either  of  the  following  cases,  the  Burrogate 

compul-  •      1  •      J*  A*  1  J  •   • 

iory.        may,  in  nis  discretion,  make  an  order,  requirmg  an  executor 
or  administrator  to  render  an  intermediate  account : 

1.  Where  an  application  for  an  order,  permitting  an 
execution  to  issue  upon  a  judgment  against  the  executor  or 
administrator,  has  been  made  by  the  judgment  creditor,  as 
prescribed  in  section  1826  of  this  act. 

2.  Upon  the  return  of  a  citation,  issued  upon  the  petition 
of  a  judgment  creditor,  praying  for  a  decree,  granting  leave 
to  issue  an  execution  upon  a  judgment  rendered  against 
the  decedent  in  his  lifetime,  as  prescribed  in  section  1381 
of  this  act. 

3.  Upon  the  return  of  a  citation,  issued  upon  the  petition 
of  a  creditor,  or  person  entitled  to  a  legacy,  or  other  pecun- 
iary provision,  or  a  distributive  share,  praying  for  a  decree 
directing  payment  thereof,  as  prescribed  in  section  2717  of 
this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters 
were  issued,  and  no  special  proceeding,  upon  a  petition  for 
a  judicial  settlement  of  the  executor's  or  administrator's 
account,  is  pending. 


wbensnr-  §  2724.  In  either  of  the  following  cases,  the  surrogate's 
may  ro-  couTt  may,  from  time  to  time,  compel  a  judicial  settlement 
dioiai  wt-  of  the  account  of  an  executor  or  administrator : 

tlementof 

aooouDt.        1.  Where  one  year  has  expired,  since  letters  were  issued 

to  him. 
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2.  Where  letters  issued  to  him  have  been  revoked,  or, 
for  any  other  reason,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property, 
or  of  an  interest  in  real  property,  has  been  made,  as  pre- 
s^cribed  in  title  fifth  of  this  chapter,  and  the  property,  or 
a  part  thereof,  has  been  disposed  of  by  him,  pursuant  to 
the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of 
the  decedent's  real  property,  or  devisable  interest  in  real 
property,  or  the  rents,  profits,  or  proceeds  thereof,  pursuant 
to  a  power  contained  in  the  decedent's  will. 


§  2725.  The  surrogate's  court  may  compel  a  judicial  set-  The  same 
tlement  of  the  account  of  a  temporary  administrator,  at 
any  time.  It  may  also  compel  a  judicial  settlement  of  the 
account  of  a  freeholder,  appointed  to  dispose  of  a  dece- 
dent's real  property,  or  interest  in  real  property,  as  pre- 
scribed in  title  fifth  of  this  chapter,  in  like  manner  as 
where  the  same  has  been  disposed  of  by  the  executor  or 
administrator. 


§  2726.  A  petition,  praying  for  the  judicial  settlement  of  wbo  mm^ 
an  account,  and  that  the  executor  or  administrator  may  be  aoooant- 
cited  to  show  cause,  why  he  should  not  render  and  settle  tStion " 
his  account,  may  be  presented,  in  a  case  prescribed  in  either  on!"*°'^ 
of  the  last  two  sections,  by  a  creditor,  or  a  person  interested 
in  the  estate  or  fund,  including  a  child  born  after  the  making 
of  a  will ;  or  by  any  person,  in  behalf  of  an  infant  so  inter- 
ested ;  or  by  a  sm*ety  in  the  official  bond  of  the  person 
required  to  account,  or  the  legal  representative  of  such  a 
surety.     Upon  the  presentation  of  such  a  petition,  a  citation 
must  be  issued  accordingly ;  except  that,  in  a  case  specified 
in  subdivision  first  of   the  last  section  but  one,  if  the 
petition  is  presented  within  less  than  eighteen  months  after 
letters  were  issued  to  the  executor  or  administrator,  the 
surrogate  may  entertain  or  decline  to  entertain  it,  in  his 
discretion. 

443 


gg  »727-2729. 


SURROGATES'  COURTS. 


[CHAP.  XVI 1 1. 


TITLX4. 

Order  to 
account; 
supple- 
mental 
citation. 


§  2727.  Upon  the  return  of  a  citation,  issued  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  article,  if 
the  executor  or  administrator  fails  either  to  appear,  or  to 
show  good  cause  to  the  contrary,  or  to  present,  in  a  proper 
case,  a  petition  as  prescribed  in  the  next  section  but  one,  an 
order  must  be  made,  directing  him  to  account  within  such 
a  time,  and  in  such  a  manner  as  the  surrogate  prescribes, 
and  to  attend,  from  time  to  time,  before  the  surrogate,  for 
that  purpose.  The  executor  or  administrator  is  bound  by 
such  an  order,  without  service  thereof.  If  he  disobeys  it, 
the  surrogate  may  issue  a  warrant  of  attachment  against 
him,  and  his  letters  may  be  revoked,  as  where  a  wa:::.^'t 
of  attachment  is  issued  to  compel  the  return  of  an  inven- 
tory. If  it  appears  that  there  is  a  surplus,  distributa- 
ble to  creditors  or  persons  interested,  the  surrogate  may, 
at  any  time,  issue  a  supplemental  citation,  directed  to  the 
persons  who  must  be  cited,  upon  the  petition  of  an  execu- 
tor or  administrator  for  a  judicial  settlement  of  his  account, 
and  requiring  them  to  attend  the  accounting. 


on. 


Popwn  §  2728.  Upon  the  return  of  a  citation,  issued  as  pre- 

bring  in  scribcd  iu  either  of  the  foregoing  sections  of  this  article,  if 
ties;  pro-  quc  vcar  has  expired  since  letters  were  issued  to  the  executor 
theieup-  or  administrator,  he  may  present  a  petition  as  prescribed  in 
the  next  section.  A  citation,  issued  upon  such  a  petition, 
need  not  be  directed  to  the  petitioner  in  the  special  proceed- 
ing pending  against  the  executor  or  administrator ;  but  the 
hearing  of  that  special  proceeding  must  be  adjourned,  until 
the  return  of  the  citation  so  issued ;  whereupon  the  two 
special  proceedings  must  be  consolidated.  The  consolida- 
tion does  not  aflFect  any  power  of  the  surrogate,  which 
might  be  exercised  in  either  special  proceeding. 


Exeoator, 
etc.,  may 
petition 
for  judi- 
cial set- 
tlement; 
citation 
thereup- 
on. 


§  2729.  At  any  time  after  the  expiration  of  one  year 

since  letters  were  issued  to  an  executor  or  administrator, 

he  may  present  to  the  surrogate's  court  a  written  petition, 

duly  verified,  praying  that  his  account  may  be  judicially 

settled ;  and  that  the  creditors,  or  persons  claiming  to  be 
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creditors,  of  the  decedent,  aad  the  decedent's  husband  or 
wife,  next  of  kin  and  legatees,  if  any ;  or,  if  either  of  those 
persons  has  died,  his  executor  or  administrator,  if  any ;  may 
be  cited  to  attend  the  settlement  If  one  of  two  or  more  co- 
executors  or  co-administrators  presents  a  petition  for  a  judi- 
cial settlement  of  his  separate  account,  it  must  pray  that 
his  co-executors  or  co-administrators  may  also  be  cited. 
Upon  the  presentation  of  a  petition,  as  prescribed  in  this 
section,  the  surrogate  must  issue  a  citation  accordingly. 

§  2730.  Upon  the  return  of  a  citation,  issued  as  pre-  Hearing 
scribed  in  the  last  section,  the  surrogate  must  take  the 
account,  and  hear  the  allegations  and  proofs  of  the  parties, 
respecting  the  same.  Any  party  may  contest  the  account, 
with  respect  to  a  matter  affecting  his  interest  in  the  set- 
tlement and  distribution  of  the  estate. 

S  2731.  A  creditor,  or  a  person  interested  in  the  estate,  Creditor 
although  not  cited,  is  entitled  to  appear  upon  the  hearing,  cited,  may 
and  thus  make  himseK  a  party  to  the  special  proceeding. 

§2732.  Where  letters,  issued  to  an  executor  or  adminis-  Executor 
trator,  have  been  revoked,  he  may  present  to  the  surrogate's  lettew 
court  a  written  petition,  duly  verified,  praying  that  his  revoked 
account  may  be  judicially  settled,  and  that  his  successor,  if  tion.  Pro- 
a  successor  has  been  appointed,  and  the  other  persons  speci- 
fied in  section  2729  of  this  act,  may  be  cited  to  attend  the 
settlement.     The  provisions  of  the  last  three  sections  apply 
to,  and  regulate  the  proceedings  upon,  such  a  petition. 

§  2733.  To  each  account,  filed  with  the  surrogate,  as  ^^^!| 
prescribed  in  this  article,  must  be  appended  the  aflSdavit  ^^^  i® 
of  the  accounting  party,  to  the  effect  that  the  account  con- 
tains, according  to  the  best  of  his  knowledge  and  belief,  a 
full  and  true  statement  of  all  his  receipts  and  disburse- 
ments on  account  of  the  estate  of  the  decedent ;  and  of  all 
money  and  other  property  belonging  to  the  estate,  which 
have  come  to  his  hands,  or  which  have  been  received  by 
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any  other  person,  by  his  order  or  authority,  for  his  use ; 
and  that  he  does  not  know  of  any  error  or  omission  in  the 
account,  to  the  prejudice  of  any  creditor  of,  or  person  inter 
ested  in,  the  estate  of  the  decedent 

Vouchers       §  2734.  Upou  au  accountiiig  by  an  executor  or  admin - 
duoed.      istrator,   the   accounting   party  must  produce  and    file   a 

voucher  for  every  payment,  except  in  one  of  the  following 

cases : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper 
item  of  expenditure,  not  exceeding  twenty  dollars,  if  it  is  sup 
ported  by  his  own  uncontradicted  oath,  stating  positively 
the  fact  of  payment,  and  specifying  when  and  to  whom 
the  payment  was  made;  provided  that  all  the  items  so 
allowed  against  an  estate,  upon  all  the  accountings  of  all 
the  executors  or  administrators,  shall  not  exceed  five  hun- 
dred dollars. 

2.  K  he  proves,  by  his  own  oath  or  another's  testimony, 
that  he  did  not  take  a  voucher  when  he  made  the  payment : 
or  that  the  voucher  then  taken  by  him  has  been  lost  or  de- 
stroyed; he  may  be  allowed  any  item,  the  payment  of 
which  he  satisfactorily  proves  by  the  testimony  of  the  per- 
son to  whom  he  made  it ;  or,  if  that  person  is  dead,  or  can- 
not, after  diligent  search,  be  found,  by  any  competent  evi- 
dence, other  than  his  own  oath,  or  that  of  his  wife. 

But  an  allowance  cannot  be  made,  as  specified  in  this 
section,  tmless  the  surrogate  is  satisfied  that  the  charge  is 
correct  and  just. 

Aoeoant.  §  2735.  The  surrogate  may,  at  any  time,  make  an  order 
to  beex-  requiring  the  accounting  party  to  make  and  file  his  account ; 
amined,  ^^  ^^  attend  and  be  examined  under  oath,  touching  his  re- 
ceipts and  disbursements;  or  touching  any  other  matter 
relating  to  his  administration  of  the  estate,  or  any  act  done 
by  him  under  color  of  his  letters,  or  after  the*  decedent's 
death,  and  before  the  letters  were  issued ;  or  touching  any 
personal  property,  owned  or  held  by  the  decedent,  at  the 
time  of  his  deatL 
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§  2786.  Where  the  value  of  the  personal  estate  of  the  compeu- 
decedent  amounts  to  one  hundred  thousand  dollars,  or  more,  Sverai^ 
over  all  his  debts,  each  executor  or  administrator  is  entitled  orlSnin. 
to  the  full  compensation,  allowed  by  law  to  a  sole  executor  *'^™*^"- 
or  administrator,  unless  there  are  more  than  three ;  in  which 
case,  the  compensation,  to  which  three  would  be  entitled, 
must  be  divided  equally  among  them. 


8  2737.  But  where  the  will  pi^ovides  a  specific  compen-  ^i^en 
sation  to  an  executor  or  administrator,  he  is  not  entitled  to  B»fio"  pot 

allowed. 

any  allowance  for  his  services,  unless,  by  a  written  instru- 
ment filed  with  the  surrogate,  he  renounces  the  specific  com- 
pensation. 


§  2738.  Where  successive  or  different  letters  are  issued  One  com. 

^  pensatiou 

to  the  same  person,  upon  the  estate  of  the  same  decedent,  JJJ^^JJJ^^ 
including  a  case  where  letters  testamentaiy  or  letters  of  emietr 
general  administration  are  issued  to  a  person  who  has  been 
previously  appointed  a  temporary  administrator,  he  is  enti- 
tled to  compensation,  in  one  capacity  only,  at  his  election ; 
except  that  where  he  has  received  compensation  in  one 
capacity,  he  is  entitled  to  the  excess,  if  any,  of  the  compen- 
sation prescribed  by  law  in  the  other  capacity,  above  the 
sum  which  he  has  already  received. 


§  2739.  Upon  a  judicial  settlement  of  the  account  of  an  surrogate 
executor  or  administrator,  he  may  prove  any  debt  owing  termiue 
to  him  by  the  decedent.     Where  a  contest  arises  between  cuims. 
the  accounting  party  and  any  of  the  other  parties,  respect- 
ing any  property  alleged  to  belong  to  the  estate,  but  to 
which  the  accounting  party  lays  claim;  or  respecting  a 
debt,  alleged  to  be  due  by  the  accounting  party  to  the 
decedent,  or  by  the  decedent  to  the  accounting  party ;  the 
contest  must  be  tried  and  determined  in  the  same  manner 

as  any  other  issue,  arising  in  the  surrogate's  court. 
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TITLE  4. 

(Effect  of 
tbe  stat- 
ute of 
limita- 
tious  on 
such 
claims. 


g 


s^  2740.  From  the  death  of  the  decedent,  until  die  first 
judicial  settlement  of  an  account  of  his  executor  or  admin- 
istrator, the  running  of  the  statute  of  limitations,  against  a 
debt  due  from  the  decedent  to  the  accounting  party,  or  any 
other  cause  of  action,  in  favor  of  the  latter  against  tbe 
decedent,  is  suspended,  unless  the  accounting  party  was 
appointed  upon  the  revocation  of  former  letters  issued  to 
another  person  ;  in  which  case,  the  running  of  the  statnte 
is  so  suspended,  from  the  grant  of  letters  to  him,  until  the 
first  judicial  settlement  of  his  account.  After  the  first* 
judicial  settlement  of  the  account  of  an  executor  or  admin- 
istrator, the  statute  of  limitations  begins  again  to  run 
against  a  debt  due  to  him  from  the  decedent,  or  any  other 
cause  of  action  in  his  favor  against  the  decedent. 


surrcH?ate  §  2741.  Upou  a  judicial  settlement  of  the  account  of  an 
Z%^?r  executor  or  administrator,  the  surrogate  may  aUow  the  ac- 
^'•'^'^^  counting  party,  for  property  of  the  decedent,  perished  or 
lost  without  the  fault  of  the  accounting  party. 


eto. 


Effect  of 
judicial 
settle- 
ment of 
account. 


§  2742.  A  judicial  settlement  of  the  account  of  an 
executor  or  administrator,  either  by  the  decree  of  the  sur- 
rogate's court,  or  upon  an  appeal  therefrom,  is  conclusive 
evidence,  against  all  the  parties  who  were  duly  cited  or 
appeared,  and  all  persons  deriving  title  from  any  of  them 
at  any  time,  of  the  following  facts,  and  ^no  others : 

1.  That  the  items  allowed  to  the  accounting  party,  for 
money  paid  to  creditors,  legatees,  and  next  of  kin,  for  neces* 
sary  expenses,  and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all 
the  interest  for  money  received  by  him,  and  embraced  in 
the  account,  for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as 
collected,  is  all  that  was  collectible,  at  the  time  of  the 
settlement,  on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for 

the  decrease,  and  the  charges  against  him  for  the  increase, 

in  the  value  of  property,  were  correctly  made. 
448 


CHAP.  XVIII.]  ACCOUNTING,  ETC.  §§  2743-2745. 


ABT.  2. 


^  2743.  Where  an  account  is  judicially  settled,  as  pre-  Decree* 
scnbed  in  this  article,  and  any  part  of  the  estate  remains,  meift^^nd 
and  is  ready  to  be  distributed  to  the  creditors,  legatees,  distribu- 
next  of  kin,  husband,  or  wife  of  the  decedent,  or  their 
assigns,  the  decree  must  direct  the  payment  and  distribu- 
tion thereof  to  the  persons  so  entitled,  according  to  their 
respective  rights.  If  any  person,  who  is  a  necessary  party 
for  that  purpose,  has  not  been  cited  or  has  not  appeared,  a 
supplemental  citation  must  be  issued,  as  prescribed  in  sec- 
tion 2727  of  this  act.  Where  the  validity  of  a  debt,  claim, 
or  distributive  share,  is  not  disputed,  or  has  been  estab- 
lished, the  decree  must  detennine  to  whom  it  is  payable, 
the  sum  to  be  paid  by  reason  thereof,  and  all  other  questions 
concemin'^  the  same.  With  respect  to  the  matters  enumer- 
ated in  this  section,  the  decree  is  conclusive  upon  each  party 
to  the  special  proceeding,  who  was  duly  cited  or  appeared ; 
and  upon  every  person  aeriving  title  from  such  a  party. 


§ 


2744.  In  either  of  the  following  cases,  the  decree  may  la.;  when 
dii'ect  the  delivery  of  an  unsold  chattel,  or  the  assignment  p^p^ 
of  an  uncollected  demand,  or  any  other  pei^sonal  property,  ^^^^^^ 
to  a  party  or  parties  entitled  to  payment  or  distribution,  m 
lieu  of  the  money  value  of  the  property : 

1.  Where  all  the  parties  interested,  who  have  appeared, 
majiifest  their  consent  thereto  by  a  writing  filed  in  the 
surrogate's  office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose 
of  payment  or  distribution,  would  cause  a  loss  to  the 
parties  entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not 
fix  it,  by  an  appraisement  under  oath,  made  by  one  or  more 
persons  appointed  by  the  surrogate  for  the  purpose. 

§  2745.  Where  an  admitted  debt  of  the  decedent  is  not  id.;  when 
yet  due,  and  the  creditor  will  not  accept  present  payment,  Say^ 
^vith  a  rebate  of  interest ;  or  where  an  action  is  pending  retaiued. 
between  the  executor  or  administrator,  and  a  person  claim- 
ing to  be  a  creditor  of  the  decedent ;  the  decree  must  direct 
that  a  sum,  sufficient  to  satisfy  the  claim,  or  the  proportion 
to  which  it  is  entitled,  together  with  the  probable  amount 
of  the  interest  and  costs,  be  retained  in  the  hands  of  the 
accounting  party ;  or  be  deposited  in  a  safe  bank,  or  trust 
company,  subject  to  the  surrogate's  order ;  or  be  paid  into 
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TITLE  4.  ^^^  surrogate's  court,  for  the  purpose  of  being  applied  t(» 
the  payment  of  the  claim,  when  it  is  due,  recovered,  or  set- 
tled ;  and  that  so  much  thereof,  as  is  not  needed  for  that 
purpose,  be  afterwards  distributed  according  to  law. 

Id.; share  §2746.  Where  a  distributive  share  is  payable  to  an 
of  iufaut.  iijf ant,  the  decree  must  direct,  either  that  it  be  paid  to  lii> 
general  guardian,  to  be  applied  to  his  support  and  educa- 
tion ;  or  that  it  be  invested  for  his  benefit,  as  prescribed  by 
laNV  with  respect  to  a  legacy  to  an  infant,  and  with  the  hke 
authority  to  apply  the  interest,  and  subject  to  the  same 
obligations ;  or  that  a  portion  thereof  be  so  jDaid,  and  the 
remainder  be  so  invested. 

liegacy,  §  2747.  Where  the  pei'son  entitled  to  a  legacy  or  dis- 
unknown  tributive  sharc  is  unknown,  the  decree  must  <m^ct  the 
gersoi^to  executor  or  administrator  to  pay  the  amount  thereof  into 
Into  State  the  treasury  of  the  State,  for  the  benefit  of  the  person  or  per- 
treasury.   ^^^^  ^^^^  ^^^^  thereafter  appear  to  be  entitled  thereto.    The 

surrogate,  or  the  supreme  court,  upon  the  petition  of  a  per- 
son claiming  to  be  so  entitled,  and  upon  at  least  fourteen 
days'  notice  to  the  attorney-general,  accompanied  with  a 
copy  of  the  petition,  may  by  a  reference,  or  by  directing 
the  trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the 
rights  of  the  persons  interested,  and  grant  an  order  direct- 
ing the  payment  of  any  money,  which  appears  to  be  due 
to  the  claimant,  but  without  interest,  and  deductinof  all 
expenses  incurred  by  the  State  with  respect  to  the  clece- 
dent's  estate.  The  comptroller,  upon  the  production  of  a 
certified  copy  of  the  order,  must  draw  his  wari'ant  upon  the 
treasury,  for  the  amount  therein  directed  to  be  paid ;  which 
must  be  paid  by  the  State  treasurer,  to  the  pei'son  entitled 
thereto. 


When  §  2748.     The  decree  must  also  direct  the  executor  or 

eto^To  be  administrator  to  pay  to  the  county  treasurer  a  legacy  or 

county      distributive  share,  which  is  not  paid  to  the  person  entitled 

treasurer,  thereto,  at  the  expiration  of  two  years  from  the  time  when 

the  decree  is  made,  or  when  the  legacy  or  distributive  share 

is  payable  by  the  terms  of  the  decree.     The  money,  so  paid 

to  the  country  treasurer,  can  1  >e  paid  out  by  him  only  by 

the  special  direction  of  the  surrogate ;  or  pursuant  to  the 

judgment  of  a  court  of  competent  jurisdiction. 
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TITLE  I 

TITLE  V. 

DisposUion  qf  the  decederd^s  real  propertyyfor  tTie  pay- 
Tnent  qf  debts  and  funeral  ea^enses.  DistribuHon  qf  the 
yroceede. 

8xc  2749.  What  property  Babjeet  to  this  title. 

2760.  Petition  ;  when  and  bj  whom  preBented. 

2751.  Creditor's  time  to  apply  extended  in  certain  cases. 

2762.  Contents  of  petition. 

2753.  Proceedings  where  some  of  the  facts  are  unknown. 

2764.  Citation  thereupon. 

2756.  Hearing. 

276d.  Proof  of  debt  upon  which  judgment,  etc.,  has  been  rendered. 

2767.  The  last  section  qualified. 

2768.  Decree  to  recite  debts. 

2750.  What  proof  necessary  for  a  decree. 

2760.  I>ecree  to  mortgage  or  lease. 

2761.  Decree  to  sell. 

2762.  Id. ;  when  title  is  in  controversy. 

2768.  Id. ;  order  in  which  different  parcels  are  to  be  sold. 

2764.  Id. ;  where  undivided  interest  or  precedent  estate  is  created  by  tliA 

will,  etc. 

2765.  Form  of  decree. 

2766.  Bond  to  be  given  by  executor  or  administrator. 

2767.  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree. 

2768.  Order  directing  execution  of  decree. 
2768.  Id. ;  as  to  distinct  parcels  after  appeal. 

2770.  Id. ;  not  affected  by  death,  etc. 

2771.  What  credit  allowed  on  sale. 

2772.  Mode  of  sale  ;  notice  thereof. 

2773.  Distinct  parcels  to  be  sold  sepaxately. 

2774.  Who  not  to  purchase. 

2773.  Order  to  vacate  sale.    Resale. 

2776.  Order  to  confirm  sale.     Conveyance  thereupon. 

2777.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  helTyClo. 

2778.  Bffect  of  conveyance  in  other  cases. 

2779.  Contract  for  lands ;  how  sold. 

2780.  Id.  ;  purchaser's  bond  for  payment  thereupon. 

2781.  Id. ;  when  interest  In  part  of  land  may  be  sold. 

2782.  Id. ;  effect  of  conveyance  of  decedent's  interest 

2783.  Id. ;  effect  of  conveyance  of  part. 

2784.  Purchaser's  title  not  affected  by  certain  irregularities,  etc 

2785.  Id. ;  presumption  where  records  have  been  removed. 

2786.  Proceeds  to  be  paid  into  court.    Effect  thereof. 

2787.  Notice  of  distribution  of  proceeds. 

2788.  Hearing  ;  proof  of  further  debts. 

2789.  When  sale  of  unsold  property  may  be  directed. 

2790.  Proof  of  claims  to  surplus  money. 

2791.  Decree  for  distribution. 

2792.  Id. ;  county  treasurer  to  distribute. 
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^^™^*-     SBC.  2798.  Bifltrlbutlon ;  how  made. 

3794  Dower  in  lands  under  contract ;  how  computed. 

2795.  Fnnd  set  apart  for  dower ;  how  invested,  etc 

2796.  Id. ;  share  belonging  to  infant,  etc. 

2797.  Effect,  npon  proceedings  under  this  title,  of  an  action  to  foreclose,  ete. 

2798.  Surplus  money  on  foreclosure  and  other  sales ;  when  paid  to  suro 

gate. 

2799.  Id. ;  how  distributed. 

2800.  Securities  and  leases ;  surrogate's  duty  respecting  the  same. 

2801.  Bestitutioiiy  for  assets  subsequently  dlscoyered. 


What  8  2749.  Real  property,  of  which  a  decedent  died  seized, 

property  x      *        •/ 

mbjeot  to 
this  title. 


■ubjTOt  to  and  the  interest  of  a  decedent  in  real  property,  held  by 


him  under  a  contract  for  the  purchase  thereof,  made  either 
with  him,  or  with  a  person  from  whom  he  derived  his  inter- 
est,  may  be  disposed  of,  for  the  payment  of  his  debts  and 
funeral  expenses,  aa  prescribed  in  this  title ;  except  where 
it  is  devised,  expressly  charged  with  the  payment  of  debts 
or  funeral  expenses,  or  is  exempted  from  levy  and  sale  by 
virtue  of  an  execution,  as  prescribed  in  title  second  of 
chapter  thirteenth  of  this  act.  The  expression,  "funeral 
expenses'',  as  used  in  this  title,  includes  a  reasonable 
charge  for  a  suitable  headstone. 

Petition;  §  2750,  At  any  time  within  three  years  after  letters  wei-e 
by^wh^^  first  duly/ granted,  within  the  State,  upon  the  estate  of  a 
present-  decedent,  an  executor  or  administrator,  whether  sole,  or 
joined  in  the  letters  with  another,  other  than  a  temporary 
administrator ;  or  a  creditor  of  the  decedent,  other  than  a 
creditor  by  a  judgment  or  a  mortgage,  which  is  a  Uen  upon 
the  decedent's  real  property ;  may  present  to  the  surrogate's 
court  from  which  letters  were  issued,  a  written  petition, 
duly  verified,  praying  for  a  decree  directing  the  disposition 
of  the  decedent's  real  property,  or  interest  in  real  property, 
specified  in  the  last  section,  or  so  much  thereof  as  is  neces- 
sary, for  the  payment  of  his  debts  or  funeral  expenses ;  and 
that  the  necessary  parties,  as  prescribed  in  the  subsequent 
sections  of  this  title,  may  be  cited  to  show  cause^  why  such 
a  decree  should  not  be  made. 

Creditor's      §  2751.  The  time,  during  which  an  action  is  pending  in 
app^^x-  a  court  of  record,  between  a  creditor  and  an  executor  or 
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administrator  of  the  estate^  is  not  a  part  of  the  time  limited  tended  lu 
in  the  last  section,  for  presenting  a  petition,  founded  upon  S2JS!° 
a  debt,  which  was  in  controversy  in  the  action ;  if  the  cred- 
itor has,  before  the  expiration  of  the  time  so  limited,  filed, 
in  the  clerk's  office  of  the  county  where  the  real  property 
is  situated,  a  notice  of  the  pendency  of  the  action ;  specify- 
ing the  names  of  the  parties,  the  object  of  the  action,  and, 
if  the  creditor's  debt  is  made  the  foundation  of  a  counter- 
claim, the  nature  of  the  counterclaim ;  containing  a  descrip- 
tion  of  the  property  in  that  county  to  be  affected  thereby ; 
and  stating  that  it  will  be  held,  as  security  for  any  judg- 
ment obtained  in  the  action.  A  notice  so  filed  must  be 
recorded  and  indexed,  and  may  be  cancelled,  as  prescribed, 
with  respect  to  the  notice  of  pendency  of  an  action,  in  arti- 
cle ninth  of  title  first  of  chapter  fourteenth  of  this  act.  It 
may  also  be  cancelled  in  like  manner,  or  a  specified  portion 
of  the  property  affected  thereby,  may  be  discharged  from 
the  lien  thereof,  by  the  order  of  the  court  in  which  the 
action  is  pending,  made  upon  the  application  of  a  person 
having  an  interest  in  the  real  property,  upon  notice  to  the 
creditor,  and  upon  such  terms  as  justice  requires. 

§  2752.  The  petition  must  set  forth  the  following  mat-  contenti 
ters,  as  nearly  as  the  petitioner  can,  upon  diligent  inquiry,  tioSf  ' 
ascertala  them : 

1.  The  unpaid  debts*of  the  decedent,  and  the  name  of 
each  creditor,  or  person  claiming  to  be  a  creditor ;  and  the 
amount  of  the  unpaid  funeral  expenses  of  the  decedent,  if 
any,  and  the  name  of  each  person  to  whom  any  sum  is  due 
by  reason  thereol 

2.  A  general  description  of  all  the  decedent's  real  prop- 
erty, and  interest  in  real  property,  within  the  State,  which 
may  be  disposed  of  as  prescribed  in  this  title ;  a  statement 
of  the  value  of  each  distinct  parcel ;  whether  it  is  improved 
or  not ;  whether  it  is  occupied  or  not ;  and,  if  occupied,  the 
name  of  each  occupant.  Where  the  petition  describes  an 
interest  in  real  property,  specified  in  section  2749  of  this 
Mtf  the  value  of  the  interest  must  be  stated,  and  also  the 
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value  of^  and  the  other  particulars,  specified  in  this  sec- 
tion,  relating  to,  the  real  property  to  which  the  interest 
attaches. 

B.  The  names  of  the  husband  or  wife,  and  of  all  the 
heirs  and  devisees  of  the  decedent,  and  also  of  every  other 
person  claiming  under  them,  or  either  of  them,  stating  who, 
if  any,  are  infants ;  the  age  of  each  infant,  and  the  name 
of  his  general  guardian,  if  any ;  and  also,  if  the  petition  is 
presented  by  a  creditor,  the  name  of  each  executor  or  ad- 
ministrator. 

4.  If  the  petition  is  presented  by  an  executor  or  admin- 
istrator,  the  amount  of  personal  property  which  haa  come 
to  his  hands,  and  those  of  his  co-executors  or  co-adminis- 
trators, if  any ;  the  application  thereof,  and  the  amount 
which  may  yet  be  realized  therefrom. 


ppooeod-       §  2758.  If,  upon  diligent  inquiry,  any  of  the  matters 

where       required  to  be  set  forth,  as  prescribed  in  the  last  section, 

the  faoto    cannot  be  ascertained  by  the  petitioner,  that  fact  must  be 

known,     showu  to  the  Surrogate  s  satisiaction,  and  the  surrogate 

must  thereupon  inquire  into  the  matter,  as  prescribed  in 

article  first  of  title  second  of  this  chapter.     If  the  petition 

is  presented  by  a  creditor,  the  surrogate  may,  by  order, 

require  the  executor  or  administrator  to  render  such  an 

account  or  other  statement,  as  he  deems  necessary  for  the 

purpose  of  the  inquiry.  • 


citetion  §  2754.  Where  the  surrogate  is  satisfied  that  all  the 
^ereup-  f ^^^  specified  in  the  last  section  but  one,  have  been  ascer- 
tained, as  far  as  they  can  be  upon  diligent  inquiry,  and  it  ap 
pears  to  him  that  the  debts  and  funeral  expenses,  or  either, 
cannot  be  paid,  without  resorting  to  the  real  property, 
or  interest  in  real  property,  he  must  issue  a  citation  accord- 
ing to  the  prayer  of  the  petition.  If,  upon  the  inquiry,  it 
appears  to  the  surrogate  that  any  heir  or  devisee,  or  person 
claiming  an  interest  in  the  property  under  an  heir  or  de- 
visee, is  not  named  in  the  petition,  the  citation  must  also 
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be  directed  to  him.  Unless  the  executor  or  administrator 
has  caused  to  be  published,  as  prescribed  by  law,  a  notice 
requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has 
elapsed,  the  citation  must  be  directed,  generally,  to  all 
other  creditors  of  the  decedent,  as  well  as  to  the  creditors 
named. 


§  2755.  Upon  the  return  of  the  citation,  the  surrogate 
must  proceed  to  hear  the  allegations  and  proofs  of  the  par- 
ties. A  creditor  of  the  decedent,  or  a  person  having  a 
claim  for  unpaid  funeral  expenses,  although  not  named  in 
the  citation,  may  present  and  prove  his  debt,  and  thus  make 
himself  a  party  to  the  special  proceeding.  An  heir  or  de- 
visee, or  a  person  claiming  under  an  heir  or  devisee,  of  the 
property  in  question,  although  not  named  in  the  citation, 
may  contest  the  necessity  of  applying  the  property  to  the 
payment  of  debts  or  funeral  expenses,  or  the  validity  of 
a  debt  represented  as  existing  against  the  decedent,  or 
the  reasonableness  of  the  funeral  expenses ;  may  interpose 
any  defence  to  the  whole  or  any  part  thereof ;  and,  for  that 
purpose,  may  make  himself  a  party  to  the  special  proceed- 
ing. Where  such  a  defence  arises  under  the  statute  of 
limitations,  an  act  or  admission  by  an  executor  or  adminis- 
trator does  not  prevent  the  running  of  the  statute,  or 
revive  the  debt,  so  as  to  affect  in  any  manner  the  real  prop- 
erty, or  interest  in  real  property,  in  question. 


§  2756.  Where  a  judgment  or  decree  has  been  rendered  prooi  of 
against  an  executor  or  administrator,  for  a  debt  due  from  wMoh^^* 
the  decedent,  the  debt  is,  nevertheless,  deemed   a  debt  SeS,eto. 
of  the  decedent,  to  the  same  extent,  and  to  be  established  rendered, 
iu  the  same  manner,  and,  except  as  prescribed  in  the  next 
section,  subject  to  the  same  defences,  as  if  an  action-  had 
not  been  brought  thereon.     But  a  judgment  or  decree, 
rendered  upon  a  trial  upon  the  merits,  is  presumptive  evi- 
dence of  the  debt  upon  the  hearing  before  the  surrogate. 

'455 


§§  2757-2769.  SURROGATES'  COURTS.  [chap,  xviit. 

Thetart*        §  2757.  The  last  section  is  subject  to  the  following  ex- 
Qualified,  ceptions : 

1.  The  debt,  for  which  the  judgment  was  rendered, 
cannot  be  allowed,  as  against  the  property  in  question, 
at  any  greater  sum  than  the  amount  recovered,  exclusive 
of  costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  question, 
or  a  party  claiming  under  an  heir  or  devisee,  may  interpose, 
in  reduction  of  the  amount  claimed  to  be  due  upon  a  judg- 
ment or  decree  against  the  decedent,  or  against  the  executor 
or  administrator,  any  payment  or  counterclaim  which  might 
be  allowed  to  him,  or  to  the  person  under  whom  he  claims, 
in  an  action  founded  upon  the  debt. 

Deoreeto  §  2758.  The  decree  must  detemune  and  specify  the 
debts.  amount  of  each  debt  established  before  the  surrogate,  as 
a  valid  and  subsisting  debt  against  the  decedent's  estate,  or 
as  a  just  and  reasonable  charge  for  funeral  expenses,  and 
must,  in  like  manner,  specify  what  demands  presented  have 
been  rejected.  The  vouchers  presented  before  the  surro- 
gate, in  support  of  each  debt  established,  must  be  filed  and 
remain  in  the  surrogate's  office. 

What  S  2759.  A  decree,  directing  the  disposition  of  real  prop- 

1^^  erty,  or  of  an  interest  in  real  property,  can  be  made  only 
where,  after  due  examination,  the  following  facts  have  been 
established  to  the  satisfaction  of  the  surrogate : 

1.  That  the  proceedings  have  been  in  conformity  to  this 
title. 

2.  That  the  debts,  for  the  payment  of  which  the  decree 
is  made,  are  the  debts  of  lihe  decedent,  or  are  just  and  rea- 
sonable charges  for  his  funeral  expenses ;  and  are  justly  due. 

8.  That  they  are  not  secured  by  a  judgment  or  mortgage, 
or  expressly  charged  by  the  will  upon  the  decedent's  real 
property,  or  interest  in  real  property ;  or,  if  a  debt  is  so 
secured  or  charged  upon  a  portion  of  the  real  property,  or 
interest  in  real  property,  that  the  remedies  of  the  creditor, 
by  virtue  of  that  charge  or  security,  have  been  exhausted. 
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4.  That  the  property  directed  to  be  disposed  of  was  not   "^"**' 
effectually  devised,  expressly  charged  vrith  the  payment  of 
debts  or  funeral  expenses,  and  is  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof ;  or,  if  so  devised 

or  subject,  that  it  is  not  practicable  to  enforce  the  chai^, 
or  to  execute  the  power,  and  that  the  creditor  has  effectu- 
ally relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent,  which 
could  have  been  applied  to  payment  of  the  decedent's  debts 
and  funeral  expenses,  has  been  so  applied ;  or  that  the  execu- 
tors or  administrators  have  proceeded  with  reasonable  dili- 
gence, in  converting  the  personal  property  into  money,  and 
applying  it  to  the  payment  of  those  debts  and  funeral 
expenses ;  and  that  it  is  insufficient  for  the  payment  of  the 
same,  as  established  by  the  decree. 


§  2760.  If  the  facts,  specified  in  the  last  section,  are  sat-  Decree  u 
isfactorily  established,  the  surrogate  must  inquire,  whether  or  lease, 
sufficient  money  can  be  raised,  advantageously  to  the  per- 
sons interested  in  the  real  property,  by  a  mortgage  or  lease 
of  the  real  property  of  which  the  decedent  died  seized,  or  of 
a  part  thereof.  If  he  ascertains  that  the  money  can  be  so 
raised,  the  decree  must  direct  the  execution  of  one  or  more 
mortgages  or  leases  accordingly;  but  a  lease  shall  not 
be  made  for  a  longer  time,  than  until  the  youngest  person, 
interested  in  the  property  leased,  attains  full  age.  A  mort- 
gage or  lease,  executed  pursuant  to  such  a  decree,  has  the 
same  effect,  as  if  it  had  been  made  by  the  decedent,  imme- 
diately before  his  death. 

§  2761.  Where  it  appears  to  the  surrogate,  upon  the  in-  uecretifcc 

qniry  made  as  prescribed  in  the  last  section,  that  sufficient 

money  cannot  be  raised,  advantageously  to  the  persons 

interested  in  the  real  property,  by  mortgage  or  lease,  the 

decree  must  direct  a  sale  of  the  real  property,  or  interest  in 

real  property,  or  of  so  much  thereof  as  is  necessary,  in  order 

to  pay  the  debts  and  funeral  expenses  of  the  decedent,  as 
[58]  457 


|g  2762-2764.  SURROGATES'  COUBTS.  [chap,  xviil 

established  in  the  decree.  Where  a  sale  of  all  the  real 
property,  or  interest  in  real  property,  is  not  necessary  for 
that  purpose,  but  enough  of  either  cannot  be  sold,  without 
manifest  prejudice  to  the  persons  interested,  the  decree  may 
direct  a  sale  of  all  the  real  property,  or  all  the  interest  in 
real  property,  or  both,  or  of  such  a  part  of  either  as  the 
surrogate  thinks  propek 

Id.;  When  §  2762.  Where  it  appears  that  any  of  the  real  property, 
oontro-  of  which  the  decedent  died  seized,  cannot  be  sold,  without 
manifest  prejudice  to  the  persons  interested  therein,  by 
reason  of  a  controversy  respecting  the  decedent's  title 
thereto,  or  interest  therein,  the  decree  may  direct  that  the 
execution  thereof,  with  respect  to  that  property,  be  post- 
poned, until  the  special  direction  of  the  surrogate.  In  that 
case,  a  party  may  apply  at  any  time  aiterwards,  upon  notice 
to  the  others  who  appeared,  for  an  order  directing  the  exe- 
cution of  the  decree,  with  respect  to  the  property  so  re- 
served.   . 


Id.;  order      §  2763.  Where  the  decree  directs  the  sale  of  two  or  more 

In  which        ^  V ,  ,  1  T  •   J 

diflterent    distinct  parcels  of  real  property,  of  which  the  decedent  died 
are  to  be   geizcd :  or  his  interest  under  two  or  more  contracts  for  the 

gold.  '  ,     ,  ■ 

purchase  of  distinct  parcels  of  real  property ;  the  decree  may 
direct  the  sale  to  be  made,  in  the  order  which  the  surrogate 
deems  just,  unless  it  appears  that  one  or  more  distinct  par- 
cels, of  which  the  decedent  died  seized,  have  been  devised  by 
him,  or  sold  by  his  heirs ;  in  which  case,  the  several  distinct 
parcels  must  be  sold  in  the  following  order : 

1.  Property  which  descended  to  the  decedent's  heirs,  and 
has  not  been  sold  by  them. 

2.  Property  so  descended,  which  has  been  sold  by  thera. 

3.  Property  which  has  been  devised,  and  has  not  been 
sold  by  the  devisee. 

4.  Property  so  devised,  which  has  been  sold  by  the  devisee, 

id.\  §  2764.  Where  the  decedent's  will  devises  an  undivided 

divided     interest  in  real  property,  but  not  the  whole  of  his  estate 

mterestor  ,^^  r     r       jy 

458 


OHAP.  XTiii.]  DISPOSITION  OP  REAL  PEOPEBTY.  §§  2765-2766. 

therein ;  or  creates  a  precedent  estate  in  real  property ;  or  precedent 
where  an  heir  of  the  decedent  has  sold  an  undivided  inter-  created* 
est,  or  created  a  precedent  estate,  in  real  property  which  w^^eto. 
descended  to  him ;  the  entire  property,  to  which  the  undi- 
vided interest  or  precedent  estate  attaches,  must  be  sold. 
But,  in  applying  the  proceeds  to  the  payment  of  debts  an(J 
funeral  expenses,  the  application  of  the  proportion  of  the 
proceeds,  belonging  to  the  devisee  or  grantee  of  the  undi- 
vided interest,  or  of  the  precedent  estate,  must  be  post- 
poned to  the  application  of  the  residue,  in  the  order  pre- 
scribed in  the  last  section,  in  like  manner,  as  if  that  undi- 
vided interest  or  precedent  estate  was   a  distinct  parcel 
of  the  property. 

§  2765.  A  decree  directing  that  real  property  bemort-  Format 
gaged,  leased,  or  sold,  or  that  an  interest  in  real  property  be 
sojd,  as  prescribed  in  this  title,  must  describe  it  with  com- 
mon certainty;  and  must  direct  that  a  mortgage,  lease,  or 
sale  thereof,  for  the  purpose  of  paying  the  debts  or  fu- 
neral expenses,  established  by  the  decree,  be  made  by  the 
executor  or  administrator,  upon  his  giving  the  bond  pre- 
scribed by  law ;  or,  in  case  of  his  failure  so  to  do,  by  a  free- 
holder, to  be  appointed  by  the  surrogate,  as  prescribed  by 
law. 

§  2766.  Before  an  executpr  or  administrator  can  execute  Bond  to 
a  decree,  directing  that  property  be  mortgaged,  leased,  or  by  SS» 
sold,  he  must  execute,  and  file  with  the  surrogate,  his  bond,  minUh 
with  two  or  iflore  sureties,  to  the  people  of  the  State,  in  ^ 
a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the 
sam  to  be  raised,  if  the  decree  directs  a  mortgage ;  or,  if  it 
directs  a  lease,  in  such  a  penalty  as  the  surrogate  thinks 
proper;    or,  if   it    directs   a  sale,   in  a  penalty  not  less 
than  twice  the  value  of  the  real  property,  or  interest  in 
real  property,  directed  to  be  sold.    The  bond  must  be  con- 
ditioned for  the  faithful  performance  of  the   duties  im- 
posed upon  the  principal  by  the  decree ;  for  the  payment 
into  the  surrogate's  court,  within  twenty  days  after  the 
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receipt  thereof,  by  the  principal,  of  aU  money  arising  from 
the  mortgage,  lease,  or  sale ;  for  the  delivery  to  the  surro- 
gate, within  the  same  time,  of  all  the  securities  taken  there- 
upon ;  and  for  the  accounting  by  the  principal,  for  all  money 
received  by  him,  whenever  he  is  required  so  to  do,  by  a 
court  of  competent  jurisdiction. 

IJJ^'®-  §  2767.  Where  there  are  two  or  more  executors  or  admin- 
freehoid-  istrators,  if  either  of  them  fails,  within  such  time  as  the 
toOTMv^  surrogate  deems  reasonable,  to  give,  or  to  join  with  his  co- 
deoiee.  exccutors  or  co-administrators  in  giving,  a  bond,  as  pre- 
scribed in  the  last  section,  the  surrogate  may  direct  those 
who  have  given  the  bond,  to  proceed  to  execute  the  decree. 
But  if  a  sole  executor  or  administrator,  or  all  the  executors 
or  administrators  so  fail,  the  surrogate  must  make  an  order, 
appointing  a  disinterested  freeholder  to  execute  the  decree. 
He  may  vacate  such  an  appointment,  and  make  a  new  ap- 
pointment, from  time  to  time,  as  the  case  requires.  A  per- 
son so  appointed  must  give  a  bond,  in  all  respects  like  that 
required  from  an  executor  or  administrator,  as  prescribed  in 
the  last  section.  In  making  such  an  appointment,  the  sur- 
rogate must  give  a  preference  to  a  competent  person  nomi- 
nated by  the  creditors,  whose  debts  have  been  established, 
or  a  majority  of  them  in  number  and  amount 

Oidw  8  2768.  Where  an  executor* or  administrator,  or  a  free- 

rltriiiitinir 

•xaoatioii  holder  appointed  as  prescribed  in  the  last  section,  has  given 
the  requisite  bond,  an  order  must  be  made,  reciting  the  fact, 
and  directing  him  to  proceed  to  execute  the  decree.  The 
order  may  direct  the  execution  of  the  decree,  with  respect 
to  all  or  any  part  of  the  real  property,  or  any  of  the  inter- 
ests in  real  property,  specified  in  the  decree;  Where  it 
directs  the  execution  of  the  decree,  with  respect  to  part 
only,  an  order  to  execute  it  with  respect  to  any  other  part 
or  parts,  may  be  made  from  time  to  time,  as  the  case  requires. 

i^Mto  §  2769.  Where  the  only  question,  upon  an  appeal  taken 
puvtfi  from  a  decree  directing  a  sale  of  re£j  property,  or  of  an 
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interest  in  real  property,  or  both,  relates  to  the  vaKdity  or  ™^* 
amount  of  a  debt  established  by  the  decree ;  and  the  real 
property  directed  to  be  sold,  or  to  which  the  interest  directed 
to  be  sold  attaches,  consists  of  two  or  more  distinct  par- 
cels, the  sale  of,  or  with  respect  to,  one  or  more  of  which 
will  suffice  to  pay  all  the  other  debts  so  established^  leaving 
enough  real  property,  or  interest  in  real  property,  unsold,  to 
satisfy  the  claim  drawn  in  question  upon  the  appeal ;  the 
appellate  court  may,  upon  the  motion  of  any  party  to  the 
special  proceeding  in  the  surrogate's  court,  made  upon  notice 
to  all  parties  to  the  appeal,  direct  the  surrogate's  court  to 
cause  the  decree  to  be  executed,  with  respect  to  the  distinct 
parcels  of  real  property,  which  will  suffice  to  pay  the  debts 
not  in  controversy ;  and  the  proceeds  of  a  sale,  made  pursu- 
ant thereto,  to  be  distributed,  in  like  manner  as  if  the  decree 
related  only  to  those  parcels  and  those  debts ;  except  that 
any  surplus,  which  may  remain  for  distribution  after  pay- 
ment of  those  debts,  or  so  much  thereof  as  will  suffice  to 
pay  the  demand  in  controversy,  must  be  paid  into  the  sur- 
rogate's court  and  retained  by  the  county  treasurer,  subject 
to  the  order  of  the  surrogate,  to  abide  the  event  of  the  ap- 
peal. But  this  section  does  not  authorize  a  sale  of  any  dis- 
tinct parcel,  otherwise  than  in  the  order  prescribed  for  that 
purpose,  in  sections  2764  and  2765  of  this  act. 

§  2770.  The  death,  removal,  or  disqualification,  before  ]^^ 
the  complete  execution  of  a  decree,  of  all  the  executors  or  J^^®**^ 
administrators,  who  have  been  directed  to  execute  it,  or  of 
a  freeholder  appointed  for  the  purpose,  does  not  suspend  or 
affect  the  execution  thereof ;  but  the  successor  of  the  per- 
son who  has  died,  been  removed,  or  become  disqualified, 
must  proceed  to  complete  all  unfinished  matters,  as  his 
predecessor  might  have  completed  the  same ;  and  he  must 
give  such  security  for  the  due  performance  of  his  duties, 
as  the  surrogate  prescribes. 

§  2771.  The  surrogate  may,  in  the  order  directing  the  ^!J^\^ 
execution  of  the  decree,  or  in  a  separate  order  made  before  JjJ^®^  ^" 
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the  sale,  allow  a  sale  to  be  made  upon  a  credit,  not  exceed- 
ing three  years,  for  not  more  than  three  fourths  of  the  pur- 
chase-money, to  be  secured  by  the  purchaser's  bond,  and  his 
mortgage  on  the  property  sold,  except  where  the  sale  is 
that  of  an  interest  under  a  contract ;  in  which  case,  the 
order  may  prescribe  the  security  to  be  given. 


Mode  of  §  2772.  Each  distinct  parcel  of  real  property  must  be 
notice  sold  in  the  county,  where  it,  or  a  part  thereof,  is  situated. 
^  ^'^^  The  provisions  of  sections  1384,  1385,  1386,  1434,  1435, 
and  1436  of  this  act,  apply  to  a  sale  of  real  property,  or  of 
an  interest  in  real  property,  as  prescribed  in  this  title. 
In  making  the  application,  each  provision  relating  to  tht* 
sherifE  is  deemed  to  apply  to  the  person  making  the  sale, 
pursuant  to  the  decree,  and  the  order  directing  the  execu- 
tion thereof. 


Distinct  §  2773.  Where  real  property  to  be  sold  consists  of  ont^ 
Ce  wid  ^  or  more  distinct  parcels,  the  person  making  the  sale  must 
separate-   ^^^^^  ^^^j^  distiuct  parcel  to  be  separately  exposed  for  sale. 

unless  otherAvise  directed  in  the  decree,  or  in  the  order  to 
execute  the  same,  or  in  an  order  subsequently  made  by  the 
surrogate. 

Who  not  §  2774.  An  executor  or  administrator  upon  the  estate,  a 
ohwSr  freeholder  appointed  to  execute  a  decree,  or  a  general  or 
special  guardian  of  an  infant,  who  has  an  interest  in  any  of 
the  real  property  to  be  sold,  shall  not,  directly  or  indirect!  v, 
purchase,  or  be,  or,  at  any  time  before  confirmation,  become 
interested  in  a  purchase  at  the  sale ;  except  that  a  guard- 
ian may,  when  authorized  so  to  do  by  the  order  of  the 
surrogate,  purchase,  in  his  name  of  office,  for  the  benefit 
of  his  ward.  A  violation  of  this  section  renders  the  pur- 
chase void. 

()rderto        §  2775.  The  person  making  the  sale  must,  with  all  con 
sale.  Re-  veuieut  spccd,  file  with  the  surrogate,  a  report  of  the  sale. 
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The  surrogate  must,  upon  notice,  given  in  such  a  manner  ^^^ 

and  for  such  a  length  of  time  as  he  thinks  proper,  to  each 
party  who  has  appeared,  inquire  into  the  proceedings ;  and 
he  may  take  oral  testimony  respecting  the  same.  K  he  is 
of  opinion  that  the  proceedings  were  unfair ;  or  that  the 
sum  bid  for  the  whole,  or  for  a  distinct  parcel  of  real  prop- 
erty separately  sold,  was  less  than  the  value  thereof  at  the 
time  of  sale,  and  that  a  sum  •  exceeding  that  bid  at  least 
ten  per  centimi,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  obtained  upon  a  resale ;  he  must  make  an  order, 
vacating  the  sale,  either  wholly,  or  with  respect  to  the  dis- 
tinct parcel  affected,  and  directing  another  sale ;  notice  of 
which  must  be  given,  and  the  same  must  be  conducted,  as 
prescribed  for  the  first  sale. 

§  2776.  Where  a  sale  is  not  vacated,  the  suiTOgate  must  Order  to 
make  an  order  confirming  it ;  and  where  it  is  vacated  as  sale.  Cod 
to  a  part  only  of  the  property  sold,  he  must  make  an  there- 
order  confirming  it  as  to  the  residue.     An  order,  confirming 
a  sale,  must  direct  the  person  making  the  sale  to  execute 
the  proper  conveyances,  upon  compliance,  on  the  part  of 
the  purchaser  or  purchasers,  with  the  tenns  of  the  sale. 
The  necessary  conveyances  must  be  executed  by  that  per- 
son accordingly,  and  must  briefly  refer  to  the  decree,  the 
order  to  execute  it,  and  the  order  of  confirmation. 

§  2777.  A  conveyance  of  real  property,  made  purauant  when 


to  this  title,  does  not  affect,  in  any  way,  the  title  of  a  auoe  nJi 
purchaser  or  mortgagee,  in  good  faith  and  for  value,  fi'om  purchaeea 
an  heir  or  devisee  of   the  decedent,  unless  lettei's  testa-  Ragee 
mentary  or  letters  of  administration,  upon  the  estate  of  the  etc. 
decedent,  were  gi'anted,  by  a  surrogate's  court  having  juris- 
diction to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death. 


8  2778.  Except  as  prescribed  in  the  last  section,  a  con-  Effect  of 

*T  1  1.1  J?  convey- 

veyance  of  real  property,  executed  upon  a  sale  thereof,  pur-  anoe  in 

Buant  to  this  title,  vests  in  the  grantee  all  the  estate,  right,  cases. 
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and  interest  of  the  decedent  in  the  real  property  so  con- 
veyed, at  the  time  of  his  death,  free  from  any  claim  of  his 
widow  for  dower,  which  has  not  been  assigned  to  her;  but 
subject  to  all  subsisting  charges  thereon  by  judgment, 
mortgage,  or  otherwise,  which  existed  at  the  time  of  his 
death.  Where  dower  has  been  assigned  to  the  widow,  the 
grantee  takes  the  part  of  the  property  to  which  her  estate 
in  dower  attaches,  subject  thereto. 


S-^SldB'  §  2779.  "Where  any  of  the  property  to  be  sold  consists  of 
now  Bold!  an  interest,  under  a  contract  for  the  purchase  of  real  prop- 
erty, and  any  payment  is  yet  to  be  made  upon  the  con- 
tract, the  sale  must  be  made  subject  to  all  payments, 
thereafter  to  become  due  thereupon ;  and  it  may,  also,  if 
the  decree,  or  the  order  to  execute  the  decree,  so  directs,  be 
made  subject  to  all  payments,  previously  due  thereupon.  If 
the  sale  is  subject  to  any  payment,  the  terms  of  sale  must 
specify  the  penalty  and  the  number  of  sureties,  required  in 
the  bond  to  be  given  by  the  purchaser,  as  prescribed  in 
the  next  section,  and  must  state  to  what  payments  the 
sale  is  subject. 

ki^'imr-       §  2780.  Where  a  sale  is  made  subject  to  any  payments, 


bond  for  as  specified  in  the  last  section,  the  purchaser  must,  before 
thereap.  the  Sale  is  Confirmed,  execute  to  the  executor  or  adminis- 
trator of  the  decedent,  his  bond,  vdth  sureties,  for  the  bene- 
fit and  indemnity  of  the  obHgee  and  his  successors,  and,  also, 
the  persons  entitled  to  the  interest  of  the  decedent  in  the 
lands  so  contracted  for,  in  a  penalty  at  least  twice  the 
amount  of  all  the  payments,  subject  to  which  the  sale  is 
made ;  conditioned  that  the  purchaser  will  punctually  make 
aU  those  payments,  and  will  fuUy  indemnify  the  obligee  and 
his  successors,  and  each  of  the  persons  so  entitled,  against 
aU  demands,  charges,  costs,  and  expenses,  by  reason  of  any 
thing  contained  in  the  contract,  or  by  reason  of  any  other 
obligation  or  liability  of  the  decedent,  on  account  of  the 

purchase  of  the  property ;  and  against  all  other  coyenanta 
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and  agreements  of  the  decedent,  to  and  with  the  vendor  of  "'^^  * 
the  property,  in  relation  thereto. 

§  2781.  But  where  an  interest  under  a  contract  for  the  icU;  when 
purchase  of  real  property  is  liable  to  be  sold,  as  prescribed  ^n  ^ 
in  this  title,  the  decree,  or  the  order  for  the  execution  may- be 
thereof,  may  direct  a  sale  of  the  decedent's  interest  in  a 
part  only  of  the  property,  if,  in  the  opinion  of  the  surrogate, 
such  a  sale  can  be  made  advantageously  to  the  estate  of 
the  decedent,  and  so  that  the  purchase-money  of  the  part 
sold  will  satisfy  and  discharge  all  the.  payments,  to  be  made 
for  all  the  property  contracted  for,  according  to  the  contract. 
In  such  a  case,  the  purchaser  is  not  required  to  execute  a 
bond. 


§  2782.  A  conveyance  of  the  decedent's  interest  in  all  id.;efliBtt 
the  real  property,  held  by  him  under  a  contract  for  the  a^oe  of 
pui'chase  thereof,  operates  as  an  assignment  of  the  contract  dent's  in- 
to  the  purchaser ;  and  vests  in  him,  his  heirs  and  assigns, 
all  the  right,  title,  and  interest  of  all  the  persons  entitled, 
at  the  time  of  the  sale,  in  and  to  the  decedent's  interest  in 
the  real  property. 


S  2783.  A  conveyance  of  the  decedent's  interest  in  a  part  w.;  effect 

<5  T        T  1  -I  of  convey- 

only  of  the  real  property,  held  under  such  a  contract,  trans-  »?£•  ©f 

fers  to  the  purchaser  all  the  decedent's  right,  title  and 
interest  in  and  to  the  part  so  sold ;  and  all  rights,  which 
would  be  acquired  thereto,  by  the  executor  or  administrator, 
or  by  any  pei'son  entitled,  at  the  time  of  the  sale,  to  the 
interest  of  the  decedent  therein,  by  perfecting  the  title  to 
the  property  contracted  for,  pursuant  to  the  contract. 
Upon  fully  complying  with  the  contract,  the  purchaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect 
to  the  part  conveyed  to  him  ;  and  the  executor  or  adminis- 
trator, or  his  assignee,  has  the  same  right  to  enforce  per- 
formance, with  respect  to  the  residue,  as  the  decedent 
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"^"**  would  have  had,  if  he  was  living.  Any  title  acquired  by 
the  executor  or  administrator,  or  his  assignee,  with  respect 
to  the  part  not  sold,  must  be  held  in  trust  for  the  use  of 
the  persons  entitled  to  the  decedent's  interest ;  subject  to 
the  dower  of  the  widow,  if  any. 


ParchM-  §  2784.  The  title  of  a  purchaser  in  good  faith,  at  a  sale 
not  affect-  pursuant  to  a  decree  made  as  prescribed  in  this  title,  is 
tainTrreg-  ^^*>  ^^^  ^^  *^^  Validity  of  a  mortgage  or  lease  made  as  pre- 
^larities,  sciibcd  in  this  title,  in  any  way  affected  by  any  of  the  follow- 
ing omissions,  errors,  defects,  or  irregularities ;  except  so  far 
as  the  same  would  affect  the  title  of  a  purchaser  at  a  sale, 
made  pursuant  to  the  directions  contained  in  a  judgment,  ren- 
dered by  the  supreme  court  in  an  action : 

1.  Where  a  petition  was  presented,  and  the  proper  persons 
were  duly  cited,  and  a  decree  directing  a  mortgage  or  lease, 
or  a  decree  for  a  sale,  and  an  order  directing  the  execution 
thereof  were  made,  as  prescribed  in  this  title ;  and  the  decree, 
and  the  order,  if  any,  were  duly  recorded,  as  prescribed  in 
article  firet  of  title  first  of  this  chapter :  by  any  omission, 
error,  defect,  or  irregularity,  occurring  between  the  return  of 
the  citation,  and  the  making  of  the  decree,  or  the  order 
directing  the  execution  of  the  decree. 

2.  Where  an  order,  confirming  a  sale  and  directing  a  con- 
veyance, has  been  made,  upon  proof,  satisf actor}'  to  the  sur- 
rogate, that  all  the  acts  have  been  done,  which  are  recjuii-eil 
by  law  to  be  done,  after  the  order  directing  the  execution 
of  the  decree,  to  authorize  the  surrogate  to  make  such  an 
order  of  confirmation :  by  the  actual  omission  to  do  such 
an  act,  or  by  any  error,  defect,  or  irregularity  in  the  same, 
or  by  any  omission  in  the  recitals  of  the  conveyance. 


Id.:  pre-  §  2785.  Where  the  records  of  the  surrogate's  court  have 
wSere'^*^  been  heretofore,  or  are  hereafter,  removed  n-om  one  place  to 
t-^*f  kL«  another,  in  either  the  same  or  another  county,  and  twentv- 

nave  been  '.  _  i*  i  iT  ••** 

removed,  five  ycars  have  elapsed  after  a  sale  or  other  disposition  of 

real  property,  or  of  an  interest  in  real  property,  as  pix?- 

scribed  in  this  title,  the  due  appointment  of  a  guardian  for 

each  infant  party  to  the  special  proceeding  must  be  pre- 
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8umedy  and  can  be  disproved  only  by  affirmative  record  evi-   *"""  *" 
dence  to  the  contrary. 


§  2786,  The  proceeds  arising  from  a  mortgage,  lease,  or  Prooeedy 
Bale,  made  as  prescribed  in  this  title,  must  be  paid  into  the  into 
surrogate's  court  by  the  executor,  administrator,  or  free-  ^^^\ 
holder  receiving  the  same.     For  that  purpose,  he  must  pay 
them  to  the  county  treasurer,  to  the  credit  of  the  special 
proceeding,  to  be  retained  by  him  as  prescribed  in  section 
2537  of  this  act.     Upon  payment  being  so  made,  the  heirs 
and  devisees  of  the  decedent,  and  their  assigns,  and  all  the 
decedent's  remaining  real  property,  and  interest  in  real  prop- 
erty,  held  under  a  contract  for  the  purchase  thereof,  are 
exonerated  from  the  debts  established  by  the  decree,  or 
established  as  prescribed  in  the  next  section  but  one,  as 
far  as  the  proceeds  so  paid  over  are  sufficient,  after  de- 
ducting the  costs  and  expenses  allowed  by  the  surrogate, 
to  satisfy  those  debts. 


8  2787.  Immediately  after  the  payment  into  court  of  the  Notice  i** 
proceeds  of  a  mortgage,  lease,  or  sale,  as  prescribed  in  the  tion  of 

f"  •  1  •4»i«  prooeecU- 

last  section,  the  surrogate  must  cause  notice  of  the  time 
and  place  of  making  the  distribution,  to  be  published,  at 
least  once  in  each  of  the  six  weeks  immediately  preceding 
the  same,  in  a  newspaper  published  in  the  county  of  the 
surrogate. 


§  2788.  At  the  time  and  place  designated  in  the  notice,  Heariii|t 
or  at  the  time  and  place  to  which  the  hearing  is  adjourned,  further 
the  surrogate  must  hear  the  allegations  and  proofs  of  the 
creditors,  and  of  the  persons  interested  in  the  estate,  or  in 
the  application  of  the  proceeds,  respecting  any  demands 
against  the  decedent,  or  for  his  funeral  expenses,  then  pre- 
sented, which  had  not  been  established  or  rejected,  before 
making  the  decree.  The  provisions  of  this  title,  relating 
to  contesting  and  establishing  debts,  and  preserving  the 

evidence  thereof,  before  making  the  decree,  apply  to  the 
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proceedings  respecting  any  demand  so  presented  A  debt 
which  was  established  by  the  decree,  may  be  again  contit)- 
verted,  upon  the  hearing  provided  for  in  this  section,  upon 
the  discovery  of  new  evidence  impeaching  the  same,  and 
upon  such  a  notice  to  the  claimant  as  the  surrogate  directs, 
but  not  otherwise. 


When 

Bale  of 

aiisold 

property 

maybe 

directed. 


§  2789.  Where  the  decree  was  executed  with  respect  to  a 
part  only  of  the  real  propei*ty,  or  interests  in  real  property, 
specified  therein,  and  the  proceeds  of  the  sale  are  insuf- 
ficient, after  paying  the  costs  and  expenses  thereof,  to  sat- 
isfy all  the  debts  established  by  the  decree,  together  with 
the  demands  established  as  prescribed  in  the  last  section, 
and  all  other  sums  payable  out  of  the  same,  as  prescribed 
in  this  title,  the  surrogate  must  make  an  order,  as  prescribed 
in  section  2768  of  this  act,  directing  the  execution  of  the 
decree,  with  respect  to  the  remainder,  or  so  much  thereof 
as  is  necessary.  The  proceedings  thereupon  and  subse- 
quent thereto  are  the  same,  as  upon  and  subsequent  to  the 
first  order  for  the  execution  of  the  decree. 


Proof  of 
claims  to 
•urplus 
mouey. 


§  2790.  Upon  the  hearing,  provided  for  in  the  last  sec- 
tion but  one,  or  upon  the  hearing  after  the  further  execu- 
tion of  the  decree,  as  prescribed  in  the  last  section,  the 
surrogate  must  also  hear  the  allegations  and  proofs  of  any 
person,  who  claims  a  right  to  the  surplus  money,  or  any 
part  thereof.  A  claim  so  made  may  be  contested  by  any 
other  person  making  a  like  claim. 


Decree  §  2791,  The  surrogatc  must,  by  a  supplementary  decree, 

tributiou.  made  and  recorded  in  like  manner  as  the  fii*st  decree,  deter- 
mine the  rights  of  the  creditors  and  other  persons  inter- 
ested, to  share  in  the  proceeds,  and  direct  the  distribution 
thereof  accordingly.  Where  the  rights  of  creditors  are  es- 
tablished, and  there  is  a  surplus,  respecting  the  distribu- 
tion of  which  a  contest  arises,  he  may  make  a  supplejnen- 

taiy  decree,  providing  for  the  payment  of  the  creditors 
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only ;  and  reserving  all  quefitions,  as  to  the  distribution  of 
the  surplus,  to  be  settled  by  a  second  supplementary  decree. 
An  appeal  may  be  taken  from  either  of  the  supplementary 
decrees,  by  any  person  aggrieved  thereby,  as  from  the  first 
decree ;  except  that  it  is  not  necessary  or  proper,  to  make 
any  creditor  a  party  to  an  appeal  from  the  second  supple- 
mentary decree. 

§  2792.  Each  supplementary  decree  must  fix  the  sums  to  id.; 
be  paid  or  invested,  as  prescribed  in  the  following  sections  t^Mumr 
of  this  title,  as  far  as  they  can  be  then  fixed.     If  any  sum  tribute, 
cannot  be  then  fixed,  it  may  be  fixed  by  the  order  of  the 
surrogate  subsequently  made«     The  surrogate  must  cause 
a  certified  copy  of  each  supplementary  decree,  and  of  each 
order,  to  be  delivered  to  the  county  treasurer,  who  must 
distribute,  pay  over,  or  invest  the  proceeds  in  his  hands,  as 
directed  thereby. 

§  2798.  Money  paid  into  the  surrogate's  court,  as  pre-  Distriba- 
Bcribed  in  this  title,  must  be  distributed  by  the  supplement-  made. 
ary  decree  in  the  following  order : 

1 .  The  charges  and  expenses  of  the  mortgage,  lease,  or 
sale,  and  of  the  publication  of  the  notice  of  distribution, 
and  the  other  actual  disbursements  attending  the  distribu- 
tion, must  first  be  paid. 

2.  Where  an  interest  under  a  contract  for  the  purchase 
of  real  property  was  sold,  all  sums  of  money,  which  were 
due  at  the  time  of  the  sale,  pursuant  to  the  contract,  and 
were  not  assumed  by  the  purchaser,  must  next  be  paid  out 
6f  the  proceeds  of  the  sale  of  that  interest. 

3.  Out  of  the  remainder  of  the  money,  arising  upon  a 
sale,  the  claim  of  dower,  of  the  decedent's  wife,  if  any, 
which  has  not  been  assigned  to  her,  must  be  satisfied  by 
setting  apart  for  investment,  one  third  of  the  gross  proceeds 
of  the  property  to  which  her  right  of  dower  attaches  ;  un- 
less, within  such  a  time,  and  upon  such  a  notice  to  her,  as 
the  surrogate  deems  reasonable,  she  presents  an  instrument 

under  seal,  acknowledged  or  proved,  and  certified,  in  like 
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maimer  as  a  deed  to  be  recorded  in  the  county,  whereby  she 
consents  to  accept,  in  lieu  of  her  dower,  a  sum,  to  be  ascer- 
tained by  the  surrogate,  equal  to  the  value  of  her  right  of 
dower  in  the  gross  proceeds,  according  to  the  principles 
applicable  to  life  annuities ;  and,  if  she  presents  such  an 
instrument,  by  paying  to  her  such  a  sum. 

4.  Out  of  the  remainder  of  the  money,  arising  upon  a 
mortgage,  lease,  or  sale,  must  be  paid  the  costs  of  the  special 
proceeding,  awarded  to  the  petitioner  in  the  decree. 

5.  Out  of  the  remainder  of  the  money,  must  be  paid  the 
sum,  if  any,  which  has  been  found  to  be  due  to  the  executor 
or  administrator,  upon  a  judicial  settlement  of  his  account, 
after  applying  thereupon  the  proceeds  of  the  personal  prop- 
erty. But  this  subdivision  does  not  authorize  the  repay- 
ment, to  an  executor  or  administrator,,  of  any  sum  paid  by 
him  to  a  creditor  of  the  decedent,  exceeding  the  propor- 
tion which  that  creditor  would  be  entitled  to  receive  from 
the  estate  of  the  decedent,  upon  the  distribution  of  aU 
the  assets  of  the  decedent,  and  the  proceeds  of  property 
disposed  of  as  prescribed  in  this  title. 

6.  Out  of  the  remainder  of  the  money,  must  be  paid,  in 
full,  the  reasonable  funeral  expenses  of  the  decedent,  to  the 
persons  whose  claims  therefor  were  established  and  recited 
as  debts,  in  the  first  decree,  and  were  not  rejected  upon  the 
second  hearing. 

7.  Out  of  the  remainder  of  the  money,  must  be  paid,  in 
full,  the  other  debts,  which  were  established  and  recited  in 
the  first  decree,  and  were  not  rejected  upon  the  second  hear- 
ing ;  or,  if  there  is  not  enough  for  that  purpose,  they,  or  so 
much  thereof  as  the  money  applicable  thereto  will  pay, 
must  be  paid  in  the  order  prescribed  by  law  for  payment 
of  a  decedent's  debts  by  an  executor  or  administrator  out 
of  the  personal  assets,  without  giving  preference  to  rent,  or 
to  a  specialty,  or  to  any  demand  on  account  of  an  action 
pending  thereupon ;  and  paying  debts  not  yet  due,  upon  a 
rebate  of  legal  interest. 

8.  Out  of  the  remainder  of  the  money,  must  be  paid,  in 

like  manner,  the  debts  first  established  by  the  supplement 

ary  decree,  or  so  much  thereof  as  the  remainder  will  pay 
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9.  If  any  saiplus  remains,  it  must  be  distributed  among  "'"•• 
the  heirs  and  devisees  of  the  decedent,  or  the  persons  claim- 
ing under  them,  and  among  those  persons  who  have  pre- 
sented and  proved  liens  upon  the  interests  of  those  heirs  or 
devisees,  or  persons  claiming  under  them,  which  were  cut 
off  by  the  sale ;  according  to  their  respective  rights  and 
priorities,  as  established  in  the  supplementary  decree.  But 
if  the  proceeds  of  any  of  the  property  sold  had  been,  or 
were  to  be,  converted  into  personal  property,  pursuant  to 
a  direction  contained  in  the  decedent's  will,  the  surplus 
proceeds  of  that  part  of  the  property  must  be  paid  to  the 
peraon  entitled  theretp,  by  \'he  terms  of  the  wilL 


§  2794.  The   claim   of  dower  of  the  decedent's  wife.  Dower 
in  real  property  held  by  the  decedent,  under  a  contract  under 
for  the  purchase  thereof,  which  must  be  satisfied,  as  pre-  how  coii> 
scribed  in   subdivision  third  of  the  last  section,  extends 
only  to  the  annual  interest,  during  her  life,  upon  one  third 
of  the  balance  remaining,  after  deducting  from  the  money 
arising  upon  the  sale,  all  sums  duo  frcra  the  decedent,  at 
the  time  of  the  sale,  for  the  real  property  so  contracted  and 
sold. 


§  2795.  The  surrogate  must  cause  a  sum  set  apart  for  Fundwt 
a  widow's  dower,  as  prescribed  in  the  lael  two  sections,  to  Sower  ;^' 
be  invested  by  the  county  treasurer,  under  the  direction  of  vested,* 
the  surrogate,  in   the  public  securities   of    the  State,  or 
of   the   United  States,  or  in  permanent  mortgage  securi- 
ties, bearing  interest  payable  annually,  or  oftener.    The 
interest,  or  other    income,  must  be  paid  by  the  county 
treasurer  to  the  widow,  during  her  life.     After  her  death, 
the  county  treasurer,   under  the  direction   of   the  surro- 
gate's court,  manifested  in   an  order  duly  entered,  must 
sell  the  public  securities,  or  collect  the  sums  loaned  upon 
mortgage,  and  distribute  the  proceeds,  less  the  costs  and 
expenses,  as  prescribed  in  the  last  section  but  one,  for  the 
distribution  of  the  remainder  of  the  money,  after  satisfying 

the  claim  for  dower. 
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II    "    i^ 

id-Tshwe  §  2796.  Where  surplus  money  is  distributable  to  an 
to\ifSitf  infant ;  or  where  the  interest  in  the  property,  represented  by 
**^  it,  consisted  of  a  precedent  estate,  and  a  remainder  or  rever- 

sion; the  decree  must  pix)vide,  as  the  judgment  of  the 
supreme  court  would  provide,  in  an  analogous  case,  for 
the  investment  of  the  money  in  the  public  securities  of  the 
State,  or  of  the  United  States;  or  for  the  loan  thereof, 
secured  by  bond,  and  by  mortgage  upon  unincumbered 
real  property  within  the  State,  worth  at  least,  exclusive 
of  buildings  thereupon,  twice  the  sum  lent ;  and  for  the 
payment  of  the  income,  until  the  majority  of  the  infant 
or  the  determination  of  the  temporary  interest ;  and  then, 
for  the  payment  of  the  principal,  to  the  person  or  per- 
sons entitled  thereto.  But  where  surplus  money,  distrib- 
uted to  an  infant,  is  less  than  one  hundred  dollars,  the  de- 
cree may,  in  the  discretion  of  the  suiTogate,  direct  that  the 
same  be  deposited  by  the  county  treasurer  in  a  savings  bank 
or  trust  company,  designated  by  the  surrogate ;  and  that 
the  interest  or  income  thereof  be  applied  in  like  manner. 


Etteou  §  2797,  The  commencement  or  pendency  of  an  action  or 

oeedings  special  proceeding,  having  for  its  object  the  sale,  either 
title,  of  an  absolutely  or  contingently,  of  property  liable  to  be  disposed 
foreeioie*  of  as  prescribed  in  this  title ;  or  the  foreclosure  by  adver- 
tisement, of  a  mortgage  thereupon;  or  any  proceeding  to 
sell  such  property,  taken  pursuant  to  a  judgment,  or  by 
virtue  of  an  execution,  does  not  affect  any  of  the  proceed- 
ings taken  as  prescribed  by  this  title,  unless  the  surrogate 
so  directs.  After  making  a  decree  dii^ecting  a  mortgage^ 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he 
must,  stay  the  order  to  execute  the  decree,  with  respect  to 
the  property  affected  by  the  action,  or  special  proceeding,  or 
by  the  proceedings  then  pending,  until  the  determination 
thereof,  or  the  further  order  of  the  surrogate  ^vith  respect 
thereto.  If,  in  the  coiu'se  thereof,  a  sale  of  any  of  the 
property  has  been  made,  before  making  the  decree  in  the 
Borrogate's  court,  the  decree  must  provide  for  the  applica- 
tion of  the  surplus  proceeds  belonging  to  the  decedent'i 
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estate.    If  such  a  sale  is  made  after  vrards,  the  dii^ections  '"^^*' 
contained  in  the  decree,  relating  to  the  property  sold,  are 
deemed  to  relate  to  those  proceeds. 


§  2798.  Where  real  property,  or  an  interest  in  real  prop-  Surplus 
erty,  liable  to  be  disposed  of  as  prescribed  in  this  title,  is  foreoios- 
sold,  in  an  action  or  a  special  proceeding,  specified  in  the  ot^w 
last  section,  to  satisfy  a  mortgage  or  other  lien  thereupon,  whenp»wi 
which  accrued  during  the  decedent's  lifetime ;  and  letters  «»te. 
testamentary  or  letters  of  administration,  upon  the  dece- 
dent's estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
grant  them ;  the  surplus  money  must  be  paid  into  the  sur- 
rogate's court  from  which  the  letters  issued.     If  the  sale 
was  made  pursuant  to  the  directions  contained  in  a  judg- 
ment or  order,  the  sui'plus  remaining  after  payment  of  all 
the  liens  upon  the  property,  chargeable  upon  the  proceeds, 
which  existed  at  the  time  of  the  decedent's  death,  must  be 
so  paid.     K  the  sale  was  made  in  any  other  manner,  the 
surplus,  exceeding  the  lien  to  satisfy  which  the  property 
was  sold,  and  the  costs  and  expenses,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues, 
be  so  paid  over  by  the  person  receiving  that  money.     The 
receipt  of  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  or  the  county  treasurer,  as  the  case  may  be,  is  a  suflS- 
cient  discharge  to  the  person  paying  the  money. 


§  2799.  Where  money  is  paid  into  a  surrogate's  court,  as  id.;  ii(#ii 
prescribed  in  the  last  section,  and  a  petition  for  the  dispo-  uted. 
sition  of  property,  as  prescribed  in  this  title,  is  pending 
before  him ;  or  is  presented  at  any  time  before  the  distribu- 
tion of  the  money ;  the  money  must  be  distributed  as  if  it 
was  the  proceeds  of  the  decedent's  real  property,  sold  pur- 
suant to  the  decree.  If  such  a  petition  is  not  pending  or 
presented,  or  if  a  decree  for  the  disposition  of  the  decedent's 
property  is  not  made  thereupon,  a  verified  petition,  praying 
for  a  decree,  directing  the  distribution  of  the  money  among 
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the  persons  entitled  thereto,  may  be  presented  by  any  of 
those  persons.  Each  person,  who  would  be  entitled  to 
share  in  the  distribution  of  the  proceeds  of  a  sale,  must  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Service  of  the  citation  may  be  made  upon  all  the  persons 
designated  therein,  by  publishing  the  same  in  two  news- 
papers designated  as  prescribed  in  article  first  of  title  sec- 
ond of  this  chapter,  at  least  once  in  each  of  the  four  success- 
ive weeks  immediately  preceding  the  return  day  thereof. 
Upon  the  return  of  the  citation,  the  rights  and  priorities  of 
the  persons  interested  must  be  established,  and  a  decree  for 
distribution  must  be  made,  as  if  it  was  the  proceeds  of  real 
property  sold. 


Securities  §  2800.  Exccpt  as  otherwise  specially  prescribed  in  this 
leases;  title,  a  sccurity  taken  or  an  investment  made,  pursuant 
gate's  to  any  provision  thereof,  must  be  taken  or  made  m  the 
spectinK    name  of    the  county  treasurer,  adding   his   oflBcial  title, 

the  dame.  ,  /  . 

and  his  successoi*s  in  office.  Each  security  so  taken,  and 
all  the  papei's  connected  therewith,  or  with  such  an  invest- 
ment, and  each  lease,  taken  as  prescribed  in  this  title,  must 
be  immediately  delivered  to  the  surrogate  for  his  approval ; 
and,  when  approved  by  him,  must  be  delivered  to  the 
county  treasurer,  w^ho  must,  from  time  to  time,  collect  the 
money  due  thereupon,  and  apply  it,  under  the  direction  of 
the  surrogate,  as  prescribed  by  law  for  that  purpose,  or  for 
the  application  of  the  money  represented  by  the  security. 

Reatitu-        §  2801.  Where  a  decree  has  been  made,  for  the  applica- 

tlOD,  for  ^  '  JTX 

assets  tion  of  the  proceeds  of  real  property  to  the  payment  of  the 
aueiitiy     dccedeut's  debts  or  funeral  expenses,  as  prescribed  in  this 

discov-  ,  . 

ered-  title,  and  assets,  which  should  have  been  applied  thereto, 
are  afterwards  discovered ;  or,  for  any  other  reason,  money 
or  other  personal  property  of  the  decedent,  which  should 
have  been  applied  thereto,  afterwards  comes  to  the  hands 
of  the  executor,  administrator,  legatee,  or  next  of  kin ;  the 
heir,  devisee,  or  other  person  aggrieved,  may  maintain  an 
action  to  procure  re-imbui'sement  therefrom. 
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TIEUIt« 


TITLE  VI. 

Provisions  relating  to  a  testamentary  trustee. 

Bbc.  2802.  Intennediate  accounting ;  when  voluntary. 

2803.  Id. ;  when  compulsorj. 

2804.  Petition  to  compel  payment  of  debt,  legacy,  eta 

2805.  Id. ;  proceedings  upon  return  of  citation. 

2806.  Id. ;  other  persons  interested  to  be  cited. 

2807.  When  surrogate  may  compel  judicial  settlement. 
2806.  Who  may  apply  therefor. 

2809.  Proceedings  upon  return  of  citation. 

2810.  Judicial  settlement  on  petition  of  trustee. 

2811.  Certain  provisions  of  title  fourth  made  applicable. 

2812.  Surrogate  to  determine  controversies ;  proportion  may  be  retttiaed. 

2813.  Effect  of  decree. 

2814.  Resignation  of  trust. 

2815.  Petition  for  security  from  testamentary  trustee. 

2816.  Security  ;  how  given. 

2817.  Removal  of  testamentary  trustee. 

2818.  Appointment  of  successor. 

2819.  Proceedings  where  testamentary  trustee  is  also  executor  or  adminis- 

trator. 

2820.  Application  of  this  title. 

§  2802.  A  testamentary  trustee  may,  at  any  time,  iile  interm^ 
an  intermediate  account,  and  the  vouchers  in  support  of  it,  counting 

when  TAv 

with  the  surrogate  having  jurisdiction  of  the  estate.  untaiy. 


Jj  2803.  Upon  the  petition  of  a  person  interested,  abso-  id.;  whet 
lutely  or  contingently,  in  the  estate  or  fund  in  the  hands  so^f" 
of  a  testamentary  trustee,  or  in  the  application  thereof,  or 
of  the  income  or  other  proceeds  thereof,  the  surrogate  may, 
in  his  discretion,  make,  at  any  time,  an  order  requiring  a 
testamentary  trustee  to  render  an  intennediate  account. 


8  2804.  Where  a  person  is  entitled,  by  the  terms  of  the  Petition 

•11  T  <•  ITT  »  -i  ^  compe 

Will,  to  the  payment  of  money,  or  the  delivery  of  personal  payment 
property,  by  a  testamentary  trustee,  he  may  present  to  the  legacy, ' 
surrogate's  court  a  written  petition,  duly  verified,  setting 
forth  the  facts  which  entitle  him  to  the  payment  or  deliv- 
ery, and  praying  for  a  decree,  directing  payment  or  deliv- 
ery accordingly ;  and  that  the  testamentary  trustee  may  be 
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TITU*. 


cited  to  show  cause,  why  sucli  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled^  only  upon  the  happening  of 
a  contingency,  or  after  the  expiration  of  a  certain  time,  he 
must  show  in  his  petition,  that  his  right  to  the  money  or 
other  property  h^s  become  absolute.  Upon  the  presenta- 
tion of  the  petition,  the  surrogate  must  issue  a  citation  ac- 
cordingly. 

Id.:  pro-  §  2805.  Upon  the  return  of  a  citation,  issued  as  pre- 
upon  re-  scribcd  in  the  last  section,  if  the  testamentary  trustee  files 
citation,  a  Written  answer,  duly  verified,  setting  forth  facts,  which 
show  that  it  is  doubtful,  whether  the  petitioner's  claim  is 
valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely or  upon  his  information  and  belief,  a  decree  must  be 
made,  dismissing  the  petition,  without  prejudice  to  an  ac- 
tion in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of 
the  parties,  and  must  make  such  a  decree  in  the  premises, 
as  justice  requires.  In  a  proper  case,  the  decree  may  re- 
quire the  testamentary  trustee,  who  is  unable  to  deliver 
personal  property  to  which  the  petitioner  is  entitled,  to 
pay  the  value  thereof. 

Id.;  other  |  2806.  Where  it  appears,  upon  the  presentation  of  a  pe- 
toSr*^*^  tition  as  prescribed  in  the  last  section  but  one,  that  a  de- 
oited.  cree,  made  pursuant  to  the  prayer  thereof,  might  affect  the 
rights  of  other  persons,  with  respect  to  the  estate  or  fund 
held  by  the  testamentary  trustee,  the  citation  must  also  be 
directed  to  those  persons.  Where  that  fact  appears,  upon 
the  return  of  the  citation,  or  upon  the  hearing,  and  it  also 
appears  presumptively  that  the  petitioner  is  entitled  to  a 
decree,  all  the  persons,  whose  rights  may  be  so  affected, 
must  be  brought  in  by  a  supplemental  citation,  before  a 
decree  is  made. 

When  §  2807.  In  either  of  the  following  cases,  the  surrogate's 

maj^&Dm.  court  may,  from  time  to  time,  compel  a  judicial  settlement 
eiaiiettu-  of  the  accouut  of  a  testamentary  trustee : 

meat.  ^^^ 
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L  Where  one  year  has  expired,  since  the  will  was  admit-   ""*• 
ted  to  probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other 
reason,  his  powers  have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  executed, 
or  are  ready  to  be  executed;  so  that  the  peraons  benefi- 
cially interested  are,  by  the  terms  of  the  will,  or  by  opera- 
tion of  law,  entitled  to  receive  any  money  or  other  personal 
property  from  the  trustea 


§  2808.  A  petition,  praying  for  a  judicial  settlement,  as  who  may 
prescribed  in  the  last  section,  and  that  the  testamentary  therefor 
trustee  may  be  cited  to  show  cause,  why  he  should  not 
render  and  settle  his  account,  may  be  presented,  by  any  per- 
son beneficially  interested  in  the  execution  of  any  of  the 
trusts ;  or  by  any  person  in  behalf  of  an  infant  so  bene- 
ficially interested ;  or  by  a  surety  in  the  bond  of  the  tes- 
tamentary trustee,  given  as  prescribed  in  this  title,  or  by 
the  legal  representative  of  such  a  surety.  Upon  the  pre- 
sentation of  the  petition,  the  surrogate  must  issue  a  citation 
accordingly,  unless  the  account  of  the  testamentary  trustee 
has  been  judicially  settled,  within  a  year  before  the  petition 
is  presented ;  in  which  case,  the  surrogate  may,  in  his  dis- 
cretion, entertain,  or  decline  to  entertain,  the  petition. 


§  2809.  Sections  2727  and  2728  of  this  act  apply  to  the  Proceed 
l)roceedings  upon  a  citation,  issued  as  prescribed  in  the  last  return  jr 
section,  and  to  the  testamentary  trustee  to  whom  the  cita- 
tion is  directed. 


§  2810.  When  one  year  has  expired  since  the  probate  of  Jndjoiai 
the  will,  or  when  the  trusts,  or  one  or  more  distinct  and  sep-  ^^\^\ «»- 

,  ^     petition 

arate  trusts,  created  by  the  will,  have  been,  or  are  ready  to  of  trustee. 
be,  fully  executed,  a  testamentary  trustee  may  present  to 
the  surrogate's  court  a  petition,  duly  verified,  setting  forth 
the  facts,  and  praying  that  his  account  may  be  judicially 
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settled ;  and  that  all  the  persons  who  are  entitled,  ab60> 
lutely  or  contingently,  by  the  terms  of  the  will,  or  by  oper- 
ation of  law,  to  share  in  the  fund,  or  in  the  proceeds  of 
property  held  by  the  petitioner,  as  a  part  of  his  trust,  may 
be  cited  to  attend  the  settlement.  Thereupon  the  surrogate 
must  issue  a  citation  accordingly.  Sections  2729,  2730,  and 
2731  of  this  act  apply  to  the  proceedings  upon  the  return 
of  a  citation,  issued  as  prescribed  in  this  section,  and  to  the 
testamentary  trastee  whose  account  is  to  be  settled*  Any 
person,  although  not  named  in  the  citation,  who  is  benefi- 
cially interested  in  the  estate  or  fund  which  came  to  the 
petitioner's  hands,  or  in  the  proceeds  thereof,  or  in  the  appli- 
cation of  that  estate  or  fund,  or  of  the  proceeds  thereof,  is 
entitled  to  appear  upon  the  hearing,  and  thus  make  himself 
a  party  to  the  special  proceeding. 

Certaiu         §  2811.  Sections  2734  to   2737,  both  inclusive,  sections 

provi-  ^  '  . 

Bionsof    2739    to  2741,  both   inclusive,  and   sections  2743,   2744, 

title  ^ 

fourth      and  2746  of  this  act,  api^ly  to  and  regulate  the  like  mat- 
made  ap-  '11.'  o 

piicabie.  ters,  where  a  testamentary  trustee  accounts,  as  prescribed 
in  this  title;  except  as  otherwise  prescribed  in  the  next 
two  sections.  To  each  account,  filed  as  prescribed  in  this 
title,  must  be  annexed  an  affidavit,  in  the  form  prescribed 
in  section  2733  of  this  act,  for  the  aflidavit  to  be  annexed 
to  the  account  of  an  executor  or  administrator;  except  that 
the  expression,  "  the  trust  created  by  the  will ",  with  sxieli 
other  description  of  the  trust,  as  is  necessary  to  identify  it, 
must  be  substituted  in  place  of  the  words,  "the  estate  of 
the  decedent ". 

SurroRate      S  2812.  Upou  a  ludicial  settlement  of  the  account  of  a 

to  deter-  o  ir  v 

mine  oou-  testamentary  trustee,  a  controversy  which  arises,  respecting 
Bies;  pro-  the  right  of  a  party  to  share  in  the  money  or  other  personal 
may  be  property  to  be  paid,  distributed,  or  delivered  over,  must  be 
determined  in  the  same  manner  as  other  issues  are  deter- 
mined. If  such  a  controversy  remains  undeteimined,  after 
the  determination  of  all  other  questions  upon  which  the 
distribution  of  the  fund,  or  the  delivery  of  the  personal 
property  depends,  the  decree  must  direct  that  a  sum,  suf- 
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ficient  to  satisfy  the  claim  in  controversy,  or  the  proportion  "*"  *" 
to  which  it  is  entitled,  together  with  the  probable  amount 
of  the  interest  and  costs,  and,  if  the  case  so  requires,  that 
the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  be 
deposited  in  a  safe  bank  or  trust  company,  subject  to  the 
surrogate's  order,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  when  it  is  due,  recovered,  or  settled ; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose, 
be  afterwards  distributed  according  to  law. 

§  2818.  A  decree,  made  upon  a  judicial  settlement  of  f^SSi^ 
the  account  of  a  testamentary  trustee,  as  prescribed  in  this 
title,  or  the  judgment  rendered  upon  an  appeal  from  such 
a  decree,  has  the  same  force,  as  a  judgment  of  the  su- 
preme court  to  the  same  effect,  as  against  each  party  who 
was  duly  cited  or  appeared,  and  every  person  who  would  be 
bound  by  such  a  judgment^  rendered  in  an  action  between 
the  same  parties. 

§  2814.  A  testamentary  trustee  may,  at  any  time,  present  ReMKim- 
to  the  surrogate's  court  a  written  petition,  duly  verified,  trust" 
praying  that  his  account  may  be  judicially  settled ;  that  a 
decree  may  thereupon  be  made,  allowing  him  to  resign  his 
trust,  and  discharging  him  accordingly ;  and  that  all  per- 
sons who  are  entitled,  absolutely  or  contingently,  by  the 
terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund  or  estate,  or  the  proceeds  of  any  property  held  by  the 
petitioner  as  a  part  of  his  trust,  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made.  The  petition  must 
set  forth  the  facts  upon  which  the  application  is  founded ; 
and  it  must,  in  all  other  respects,  conform  to  a  petition  pre- 
sented for  a  judicial  settlement  of  the  account  of  a  testa- 
mentary trustee,  as  prescribed  in  this  title.  The  surrogate 
may,  in  his  discretion,  entertain  or  decline  to  entertain  the 
petition.  If  he  entertains  it,  the  proceedings  must  be,  in 
all  respects,  the  same  as  upon  a  petition  for  a  judicial  settle- 
ment of  the  petitioner's  account,  except  that,  upon  the  hear* 
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TITLE  •.  -j^g^  ^j^^  surrogate  must  fii'st  determine,  whether  sufficient 
reasons  exist  for  granting  the  prayer  of  the  petition ;  and, 
if  he  deteiTuines  that  they  exist,  he  must  make  an  order 
accordingly,  and  allowing  the  petitioner  to  account.,  for 
the  purpose  of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  money  belonging  to  the 
trust,  and  delivering  all  books,  papers,  and  other  prop- 
erty of  the  trust,  in  his  hands,  either  into  the  surrogate's 
court,  or  as  the  surrogate  directs,  a  decree  may  be  made, 
accepting  his  resignation,  and  discharging  him  accordingly. 

Pecition        S  2815.  Any  person,  beneficially  interested  in  the  execu- 
tor seou-      .1.1  x.^V  .1 

rity  from  tiou  of  the  trust,  may  present  to  the  surrogate  s  court  a 
meutary    written  petition,  duly  verified,  setting  forth,  either  upon  his 


trustee. 


knowledge,  or  upon  his  information  and  belief,  any  fact^ 
respecting  a  testamentary  trustee,  the  existence  of  which,  it 
it  was  interposed  as  an  objection  to  granting  letters  testa- 
mentary to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  security,  in 
order  to  entitle  himself  to  letters ;  and  praying  for  a  decree, 
directing  the  testamentary  trustee  to  give  security  for  the 
pelf  ormance  of  his  trust ;  and  that  he  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  Upon  the 
presentation  of  such  a  petition,  the  surrogate  must  issue  a 
citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree,  requiring  the  testamentary  trustee  to  give  such  secu- 
rity, may  be  made,  in  a  case  where  a  person  so  named  as 
executor  can  entitle  himself  to  letters  testamentary,  only  by 
giving  a  bond ;  but  not  otherwise. 

Security;  §  2816.  The  security,  given  as  prescribed  in  the  last 
given.  section,  must  be  a  bond  to  the  same  eifect,  and  in  the  same 
form,  as  an  executor's  bond.  Each  provision  of  this  chap- 
ter, applicable  to  the  bond  of  an  executor,  or  to  the  rights, 
duties,  and  liabilities  of  the  parties  thereto,  or  any  of  them, 
including  the  release  of  the  sureties,  and  the  giving  of  a 
new  bond,  apply  to  the  bond  so  given,  and  to  the  parties 

thereto. 
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§  2817.  In  either  of  the  following  cases,  a  person  bene-  Kemovii 
ficially  interested  in  the  execution  of  the  trust,  may  present  mentuj 
to  the  surrogate's  court  a  written  petition,  duly  verified,  set-  ^^^^^^ 
ting  forth  the  facts,  and  praying  for  a  decree  removing  a  tes- 
tamentary trustee  from  his  trust;  and  that  he  may  be  cited 
to  show  cause,  why  such  a  decree  should  not  be  made : 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters 
testamentary  would  not  be  issued  to  hixo,  by  reason  of  his 
personal  disqualification  or  incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or 
invested  money  in  securities  unauthorized  by  law,  or  other- 
wise  improvidently  managed  or  injured  the  property  com- 
mitted  to  his  charge,  or  by  reason  of  other  misconduct  in 
the  execution  of  his  trust,  or  dishonesty,  drunkenness,  im- 
providence,  or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a 
decree,  made  as  prescribed  in  the  last  two  sections ;  or  has 
wilfully  refused,  or  without  good  cause  neglected,  to  obey, 
a  direction  of  the  surrogate,  contained  in  any  other  decree, 
or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  pro* 
vision  of  law,  relating  to  the  discharge  of  his  duty. 

§  2818.  Where  a  sole  testamentary  trustee  dies,  or  be-  Appoint, 
comes  a  lunatic,  or  is,  by  a  decree  of  the  surrogate's  court,  SSSeMor. 
removed  or  allowed  to  resign,  and  the  trust  has  not  been 
fully  executed,  the  same  court  may  appoint  his  successor ; 
unless  such  an  appointment  would  contravene  the  express 
terms  of  the  will.  Where  a  decree,  removing  the  trustee, 
or  discharging  him  upon  his  resignation,  does  not  designate 
his  successor ;  or  the  person  designated  therein  does  not 
qualify ;  the  successor  must  be  appointed  and  must  qualify, 
as  prescribed  by  law  for  the  appointment  and  qualification 
of  an  administrator  with  the  wiU  annexed. 


§  2819.  Where  the  same  person  is  a  testamentary  trustee, 
and  also  the  executor  of  the  wiU,  or  an  administrator  upon  wSw 
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^"SuBt-  *^®  sanie  estate,  proceedings  taken  by  or  against  him,  as 
Seou^r   prescribed  in  this  title,  do  not  affect  him  as  execntor  or 
gjjjj^j'^"  administrator,  or  the  creditors  of,  or  persons  interested  in, 
the  general  estate,  except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  revoca- 
tion of  his  letters,  he  may  also,  in  the  same  petition,  set 
forth  the  facts,  npon  showing  which  he  would  be  allowed 
to  resign  as  testamentary  trostee ;  and  may  thereupon  pray 
for  a  decree  allowing  him  so  to  resign,  and  for  a  citation 
accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the 
revocation  of  letters  issued  to  an  executor  or  administrator ; 
and  any  of  the  facts  set  forth  in  the  petition  are  made,  by 
the  provisions  of  this  title,  sufficient  to  entitle  the  same 
person  to  present  a  petition,  praying  for  the  removal  of  a 
testamentary  trustee ;  the  petitioner  may  pray  for  a  decree, 
removing  the  person  complained  of  in  both  capacities,  and 
for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resig- 
nation or  removal,  as  the  case  requires,  of  the  testamentary 
trustee,  and  for  the  judicial  settlement  of  his  account,  may 
be  taken,  as  prescribed  in  this  title,  in  connection  with,  or 
separately  from,  the  like  proceedings  upon  the  petition  for 
the  revocation  of  the  letters,  as  the  surrogate  directs. 

• 

AppUiM^        §  2820.  The  provisions  of  this  title  apply  to  a  trust  cre- 

thu  title,  ated  by  the  will  of  a  resident  of  th^  State,  or  relating  to 

real  property,  situated  within  the  State,  without  regard  to 

the  residence  of  the  trustee,  or  the  time  of  the  execution 

of  the  will. 


TITLE  VII. 

Provisions  relating  to  a  guardian. 

AvncLK  1.  Appointment,  remoTal,  and  resignation  of  a  general  gnardian. 

2.  Sapervision  and  control  of  a  general  guardian.    Settlement  of  his 

acoonnti. 
8.  Quardians  appointed  by  will  or  deed. 
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S  t 

AET.  1. 

ARTICLE  FIRST. 

AfPOISTHBNT,  RbMOYAL,  AXm  RSSIONATION  OF  A  Genebal  Guabdxam. 

Sec  2821.  Power  of  court  to  appoint  gaardianB. 

2822.  Petition  for  appointment,  hy  infant  over  fourteen. 

2828.  Ck>ntent8  of  petition ;  citation. 

2824.  Id.;  where  petitioner  ia  a  married  woman. 

2825.  Appointment  of  guardian. 

2826.  Guardian  to  be  nominated  hj  infant. 

2827.  Appointment  of  temporary  guardian  for  infant  nndef  fourteen. 

2838.  Term  of  office  of  temporary  guardian. 

2829.  Inquiry  as  to  value  of  property. 
2880.  Qualification  of  guardian  of  property. 

2831.  Id.;  of  guardian  of  person. 

2832.  When  letters  may  be  revoked  for  misconduct,  etc. 
2888.  (Station ;  hearing ;  decree. 

2834.  Suspension  of  guardian ;  efleet  thereof. 

2885.  Application  by  guardian  for  revocation  of  letters. 

2886.  Proceedings  thereupon. 

2887.  Wtid  or  new  guardian  may  require  accounting. 

2888.  Application  for  ancillary  letters  to  foreign  guardian. 

2839.  Proceedings  thereupon. 

2840.  Eflbet  of  such  letters. 

2841.  Application  of  the  last  section  to  former  guardians. 

§  2821.  The  surrogate's  court  has  the  like  power  and  Pcwerof 
authority  to  appoint  a  s^eneral  cn^ardiaiL  of  the  person  apDoint 
or  of  the  proi^Sy,  or  bo  A,  of  af infant/which  the  chan-  -""'■ 
cellor  had,  on  the  thirty-first  day  of  December,  eighteen 
hundred  and  forty-six.    It  has  also  power  and  authority  to 
appoint  a  general  guardian,  of  the  person  or  of  the  prop- 
erty, or  both,  of  an  infant  whose  father  or  mother  is  liv- 
ing, and  to  appoint  a  general  guardian,  of  the  property 
only,  of  an  infant  married  woman.    Such  power  and  author- 
ity must  be  exercised  in  like  manner  as  they  were  exercised 
by  the  court  of  chancery,  subject  to  the  provisions  of  this 
act.    The  same  person  may  be  appointed  guardian  of  an 
infant  in  both  capacities ;  or  the  guardianship  of  the  person 
and  of  the  property  may  be  committed  to  different  per- 
sons. 


§  2822.  In  either  of  the  following  cases,  an  infant,  of  the  Pettttoa 
age  of  fourteen  years  or  upwards,  may  present,  to  the  surro-  po'nlT 
gate's  court  of  the  county  in  which  he  resides ;  or,  if  he  is  £fant 

^  overfoar- 

^x>o  teen. 


§  2823;  SUBROGATES'  COURTS.  [<3hap,  xvm. 


TITL17. 


afpitl- 


not  a  resident  of  the  State,  to  the  surrogate's  court  cf  the 
county  in  which  any  of  his  property,  real  or  personal,  is 
situated ;  a  written  petition,  duly  verified,  setting  forth  the 
facts  upon  which  the  jurisdiction  of  the  court  depends,  and 
praying  for  a  decree,  appointing  a  general  guardian,  either 
of  his  person,  or  of  his  property,  or  both,  as  the  case  requires ; 
and,  if  necessary,  that  the  persons,  entitled  by  law  to  be 
cited  upon  such  an  application,  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made : 

1.  Where  such  a  general  guardian  has  not  been  duly  ap 
pointed,  either  by  a  court  of  competent  jurisdiction  of  the 
State,  or  by  the  will  or  deed  of  his  father  or  mother,  ad- 
mitted to  probate  or  authenticated,  and  recorded,  as  pre- 
scribed in  section  2851  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  be- 
come incompetent  or  disqualified ;  or  refuses  to  act ;  or  has 
been  removed ;  or  where  his  term  of  office  has  expired. 

Where  the  petitioner  is  a  non-resident  married  woman, 
and  the  petition  relates  to  personal  property  only,  it  must 
affirmatively  show  that  the  property  is  not  subject  to  the 
control  or  disposition  of  her  husband,  by  the  law  of  the 
petitioner's  residence. 


§  2823.  A  petition,  presented  as  prescribed  in  the  last 
Hi-  section,  must  also  state  whether  or  not  the  father  and 
mother  of  the  petitioner  are  known  to  be  living.  If  either  of 
them  is  known  to  be  living,  and  the  petition  does  not  pray 
that  the  father,  or,  if  he  is  dead,  that  the  mother,  may  be 
appointed  the  general  guardian,  it  must  set  forth  the  cir- 
cumstances which  render  the  appointment  of  another  per- 
son expedient ;  and  must  pray  that  the  father,  or,  if  he  is 
dead,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  cita- 
tion, issued  to  the  father  of  the  petitioner,  must  be  served 
at  least  ten  days  before  it  is  returnable.  Where  the  case  is 
within  subdivision  second  of  the  kst  section,  the  peti- 
tion  must  pray  that  the  person  formerly  appointed  general 
guardian  may  be  cited,  unless  it  is  shown  that  he  is  dead. 
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The  sorrogatd  must  inquire,  and  ascertain  as  far  as  practi-  ^^'  ^ 
cable,  what  relatives  of  the  infant  reside  in  his  county ; 
and  he  may,  in  his  discretion,  cite  any  relative  or  class  of 
relatives  of  the  infant,  residing  in  that  county  or  elsewhere, 
to  show  cause  why  the  prayer  of  the  petition  should  not 
be  granted. 


§  2824.  The  last  section  applies,  where  the  petitioner  is  id.; 
a  married  woman ;  except  that  her  husband  must  also  be  S«?S^ 
cited,  and  that  the  surrogate  may,  in  his  discretion,  make  a 
decree,  appointing  a  guardian  of  her  property,  without 
citing  her  father  or  her  mother. 


woman. 


§  2825.  Upon  the  return  of  the  citation,  the  surrogate  Appoint- 
must  make  such  a  decree  in  the  premises,  as  justice  requires.  gnftrcUaa. 
He  may,  in  his  discretion,  hear  allegations  and  proofs 
from  a  person  not  a  party.  Where  a  citation  is  not  issued, 
the  surrogat6  must,  upon  the  presentation  of  the  petition, 
inquire  into  the  circumstances.  For  the  purpose  of  such 
an  inquiry,  or  of  an  inquiry  into  the  amount  of  security  to 
be  required  of  the  guardian,  he  may  issue  a  subpoena,  re- 
quiring any  person  to  attend  before  him,  to  testify  respecting 
any  matter  involved  therein.  If  he  is  satisfied  that  the 
allegations  of  the  petition  are  true  in  fact,  and  that  the 
interests  of  the  infant  will  be  promoted  by  the  appointment 
of  a  general  guardian,  either  of  his  person  or  of  his  prop- 
erty, he  must  make  a  decree  accordingly,  except  that  a 
guardian  of  the  person  of  a  married  woman  shall  not  be 
appointei  In  a  proper  case,  he  may  appoint  a  general 
guardian  in  one  capacity,  without  a  citation ;  and  issue  a 
citation,  to  show  cause  against  the  appointment  of  a  genera] 
guardian,  in  the  other  capacity. 


§  2826.  A  guardian,  appointed  upon  the  application  of  aaftrdiau 
an  infant  of  the  age  of  fourteen  years,  or  upwards,  as  pre-  nomiiuii* 
scribed  in  this  article,  must  be  nominated  by  the  infant^  tmaJ 
subject  to  the  approval  of  the  surrogate. 
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Appoint-       §  2827.  A  relative  of  an  infant  under  fourteen  yeara 
SemporL  ^^  ^^}  ^^  ^^7  Other  person  in  behalf  of  such  an  infant,  may 
Syi^OT^"  present,  to  the  surrogate's  court  of  the  county  in  which  the 
^^      infant  resides ;  or,  if  he  is  not  a  resident  of  the  State,  to 
tourteen.  ^j^^  surrogate's  court  of  the  county  in  which  any  of  the 
infant's  property,  real  or  personal,  is  situated ;  a  written 
petition,  duly  verified,  setting  forth  the  facts,  upon  which 
the  jm-isdiction  of  the  court  depends,  and  praying  for  a 
decree  appointing  a  guardian  of  the  person,  or  of  the  prop- 
erty, or  both,  of  the  infant,  to  serve  until  the  infant  attains 
the  age  of  fourteen  years,  and  a  successor  to  the  guardian  is 
appointed.    The  cases  in  which  such  a  guardian  may  be 
appointed,  the  contents  of  the  petition,  and  the  proceedings 
thereupon,  are  the  same,  as  prescribed  in  the  foregoing  sec- 
tions of  this  article,  with  respect  to  the  appointment  of  a 
general  guardian,  upon  the  petition  of  an  infant  of  the 
age  of  fourteen  years  or  upwards;   except  that  the  sur- 
rogate must  nominate,  as  well  as  appoint^  the  temporary 
guardian. 


Twmof  I  2828.  The  term  of  office  of  a  guardian,  appointed  as 
Swn'^rS-  prescribed  in  the  last  section,  expires  when  the  infant  at- 
^^'  tains  the  age  of  fourteen  years.  But  after  the  infant  attains 
that  age,  the  person  so  appointed  continues  to  retain  all 
the  powers  and  authority,  and  is  subject  to  all  the  duties 
and  liabilities,  of  a  guardian  of  the  person,  or  of  the  prop- 
erty, or  both,  pursuant  to  his  letters ;  until  his  successor 
is  appointed  and  has  qualified,  or  until  his  letters  are 
revoked,  for  some  other  cause,  by  the  decree  of  the  surro- 
gate's court ;  and  his  sureties  are  responsible  accordingly. 


to^^of  §  2829.  Where  a  general  guardian  of  the  property  of  an 
property,  infant  is  appointed,  as  prescribed  in  this  article,  the  surro- 
gate must  inquire  into  the  infant's  circumstances,  and 
must  ascertain,  as  nearly  as  practicable,  the  value  of  his 
personal  property,  and  of  the  rents  and  profits  of  his  real 
property. 
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§  2830.  Before  letters  of  guardianship  of  an  infant's  qmamoA- 
property  are  issued  by  the  surrogate's  court,  the  person  ^SJ^Li 
appointed  must^  besides  taking  an  official  oath,  as  prescribed  ^f^^ 
by  law,  execute  to  the  infant,  and  file  with  the  surrogate, 
his  bond,  with  at  least  two  sureties,  in  a  penalty,  fixed  by 
the  surrogate,  not  less  than  twice  the  value  of  the  per- 
sonal property,  and  of  the  rents  and  profits  of  the  real 
property ;  conditioned  that  the  guardian  will,  in  all  things, 
faithfully  discharge  the  trust  reposed  in  him,  and  obey 
all  lawful  directions  of  the  surrogate  touching  the  trust ; 
and  that  he  will,  in  all  respects,  render  a  just  and  true 
account  of  all  money  and  other  property  received  by  him, 
and  of  the  application  thereoi^  and  of  his  guardianship, 
whenever  he  is  required  so  to  do,  by  a  court  of  competent 
jurisdiction. 


§  2831.  Before  letters  of  guardianship  of  an  infant's  w.;  of 
person  are  issued  by  the  surrogate's  court,  the  person  !?i«nioo. 
appointed  must  take  the  official  oath,  as  prescribed  by  law. 
The  surrogate  may  also  require  him  to  execute  to  the  infant 
a  bond,  in  a  penalty  fixed  by  the  surrogate,  and  with  or 
without  sureties,  as  to  the  surrogate  seems  proper ;  condi- 
tioned, that  the  guardian  will  in  all  things  faithfully  dis- 
charge the  trust  reposed  in  him,  and  duly  account  for  all 
money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 

§  2832.  In  either  of  the  following  cases,  the  ward,  or  wnenM- 
any  relative  or  other  person  in  his  behalf,  or  the  surety  of  be\S^ 
a  guardian,  may,  at  any  time,  present  to  the  surrogate's  miMoi^  ^ 
court  a  written  petition,  duly  verified,  setting  forth  the 
facts,  and  praying  for  a  decree,  revoking  letters  of  guard- 
ianship, either  of  the  person,  or  of  the  property,  or  both ; 
and  that  the  guardian  complained  of  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made : 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for 
any  reason,  incompetent  to  fulfil  his  tnist. 
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TITLE  7.  g  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or  in- 
vested money  in  secnrities  unauthorized  by  law,  or  other- 
wise improvidently  managed  or  injured  the  real  or  personal 
property  of  the  ward,  or  by  reason  of  other  misconduct  in 
the  execution  of  his  office,  or  his  dishonesty,  drunkenness, 
improvidence,  or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrc^ate, 
contained  in  a  decree  or  an  order ;  or  any  provision  of  law, 
relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained,  by  a 
false  suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from 
the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the 
infant's  welfare  vnll  be  promoted  by  the  appointment  of 
another  guardian. 

hS^Mi  §  2833.  Upon  the  presentation  of  a  petition,  as  prescribed 
*•"•••  in  the  last  section,  the  surrogate  must  inquire  into  the  mat- 
ter ;  and,  for  that  purpose,  he  may  issue  a  subpoena  to  any 
person,  requiring  him  to  attend  and  testify  in  the  premisea 
If  the  surrogate  is  satisfied  that  there  is  probable  cause  to 
believe,  that  the  allegations  of  the  petition  are  time,  he  must 
issue  a  citation  to  the  guardian  complained  of;  and,  upon 
the  return  thereof,  if  the  material  allegations  of  the  peti- 
tion are  established,  he  must  make  a  decree,  revoking  the 
guardian's  letters  accordingly ;  except  that,  where  the  case 
is  vnthin  subdivision  third  or  fourth  of  the  last  section,  he 
must  dismiss  the  proceedings,  under  the  like  circumstances 
and  upon  the  like  terms,  as  prescribed  in  sections  2686  and 
2687  of  this  act,  where  a  similar  complaint  is  made  against 
an  executor  or  administrator. 


Sofpen-        §  2834.  Upon  issuing  a  citation  as  prescribed  in  the  last 
gaanuan;  Section,  the  sun*ogate  may,  in  his  discretion,  make  an  order 
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suspending  the  guardian,  wholly  or  partly,  from  the  exer-  eff^t  ** 
else  of  his  powers  and  authority,  during  the  pendency  *^^®^®^'- 
of  the  special  proceeding,  A  certified  copy  of  an  order 
so  made  must  accompany  the  citation,  and  be  served 
therewith ;  but,  from  the  time  when  it  is  made,  the  order  is 
binding  upon  the  guardian  and  upon  all  other  persons, 
without  service  thereof,  subject  to  the  exceptions  and  lim- 
itations prescribed  in  sections  2603  and  2604  of  this  act, 
with  respect  to-  a  decree  revoking  letters. 

§  2836.  A  guardian,  appointed  as  prescribed  in  this  title,  Appiioa- 
may,  at  any  time,  present  to  the  surrogate's  court  a  written  guardiMi 
petition,  duly  verified,  setting  forth  the  facts  upon  which  cation  oi 
the  application  is  founded,  and  praying  that  his  account 
may  be  judicially  settled  ;  that  a  decree  may  thereupon  be 
made,  revoking  his  letters,  and  discharging  him  accord- 
ingly ;  and  that  the  ward  may  be  cited  to  show  cause,  why 
such  a  decree  should  not  be  made.    The  suiTogate  may, 
in  his  discretion,  entertain  or  decline  to  entertain  the  ap- 
plication, 

§  2836.  If  the  surrogate  entertains  an  application,  made  Proceed- 
as  prescribed  in  the  last  section,  he  must  issue  a  citation,  as  there- 
prayed  for  in  the  petition ;  and  he  may  also  require  notice 
of  the  application  to  be  given  to  such  other  persons,  and  in 
such  a  manner,  as  he  deems  proper.  Upon  the  return  of  the 
citation,  a  guardian  ad  litem  for  the  ward  must  be  appoint- 
ed ;  and  the  surrogate  may  also,  in  his  discretion,  allow  any 
person  to  appear  and  contest  the  application,  in  the  interest 
of  the  ward.  Upon  the  hearing,  the  surrogate  must  first 
determine  whether  sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition.  If  he  determines  that  they  exist, 
and  that  the  interests  of  the  ward  will  not  be  prejudiced 
by  the  resignation  of  the  guardian,  the  surrogate  must  make 
an  order  accordingly,  and  allowing  the  petitioner  to  ac- 
count, for  the  purposjB  of  being  discharged.  Upon  his  fully 
accounting,  and  paying  aU  money  which  is  found  to  be 

due  from  him  to  the  ward,  and  delivering  all  books,  pa- 
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pers,  and  other  property  of  the  ward  in  his  hands^  eithei 
into  the  surrogate's  court,  or  in  such  a  manner  as  the  surro- 
gate directs,  a  decree  may  be  made,  revoking  the  petition^ 
er's  letters,  and  discharging  him  accordingly. 

Ward  or  §  2837.  Notwithstanding  the  discharge  of  a  guardian,  as 
^fu-divi  prescribed  in  the  last  section,  his  successor  or  the  ward  may 
quired  compel  a  judicial  settlement  of  his  account,  as  prescribed  in 
count  ng.  ^.^'^jg  second  of  this  title,  in  the  same  manner  and  with  like 

effect,  as  if  the  decree  discharging  him  had  not  been  made. 
With  respect  to  all  matters  connected  with  his  trusty  hia 
sureties  continue  to  be  liable,  until  his  account  is  judicially 
settled  accordingly. 


Appiica-  S  2838.  Where  an  infant,  who  resides  without  the  State 
anouiaiy  and  withiu  the  United  States,  is  entitled  to  property  within 
foreim  the  State,  or  to  maintain  an  action  in  any  court  thereof,  a 
•^'•"-  general  guardian  of  his  property,  who  has  been  appointed 
by  a  court  of  competent  jurisdiction,  within  the  state  or  ter- 
ritory where  the  ward  resides,  and  has  there  given  security, 
in  at  least  twice  the  value  of  the  personal  property,  and  of 
the  rents  and  profits  of  the  real  property,  of  the  ward,  may 
present,  to  the  surrogate's  court  having  jurisdiction,  a  writ- 
ten petition,  duly  verified,  setting  forth  the  facts,  and  pray- 
ing for  ancillary  letters  of  guardianship  accordingly.  The 
petition  must  be  accompanied  with  exemplified  copies  of 
the  records  and  other  papers,  showing  that  he  has  been  so 
appointed,  and  has  given  the  security  required  in  this  sec- 
tion, which  must  be  authenticated  in  the  mode  prescribed 
in  article  seventh  of  title  third  of  this  chapter,  for  the  au- 
thentication of  records  and  papers,  upon  an  application  for 
ancillary  letters  testamentary,  or  ancillary  letters  of  admin- 
istration. 


Proceed-       §  2839.  Where  the  surrogate  is  satisfied,  upon  the  papers 
&.       presented,  as  prescribed  in  the  last  section,  that  the  case  is 
within  that  section,  and  that  it  will  be  for  the  ward's  inter 
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est,  that  ancillary  letters  of  guardianship  should  be  issued  ^'*  ** 
to  the  petitioner,  he  may  make  a  decree,  admitting  the 
exemplified  copies  of  the  foreign  letters  to  be  recorded,  and 
granting  ancillary  letters  accordingly.  Such  a  decree  may 
be  made  without  a  citation ;  or  the  surrogate  may  cite  such 
persons  as  he  thinks  proper,  to  show  cause,  why  the  prayer 
of  the  petition  should  not  be  granted.  But  before  the 
anciUary  letters  are  issued,  the  surrogate  must  inquire, 
whether  any  debts  are  due  from  the  ward's  estate  to  resi- 
dents of  the  State ;  and  if  so,  he  must  require  payment 
thereol 


§  2840.  Ancillary  letters  are  issued,  as  prescribed  in  the  Bfflwtoi 
last  section,  without  security,  and  without  an  oath  of  office,  tew. 
They  authorize  the  person,  to  whom  they  are  issued,  to  de- 
mand and  receive  the  personal  property,  and  the  rents  and 
profits  of  the  real  property,  of  the  ward ;  to  dispose  of  them 
in  like  manner  as  a  ^lardian  of  the  property,  appointed  as 
prescribed  in  this  article ;  to  remove  them  from  the  State  ; 
and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  But  they  do  not  authorize  him  to 
receive,  from  a  resident  guardian,  executor,  or  administrator, 
or  from  a  testamentary  trustee,  subject  to  the  jurisdiction 
of  a  smrogate's  court,  money  or  other  property,  belonging 
to  the  ward,  in  a  case,  where  letters  have  been  issued  to  a 
guardian  of  the  infant's  property,  from  a  surrogate's  court 
of  a  county  within  the  State,  upon  an  allegation  that  the 
infant  was  a  resident  of  that  county ;  except  by  the  special 
direction,  made  upon  good  cause  shown,  of  the  surrogate's 
court  from  which  the  principal  letters  were  issued ;  or  un- 
less  the  principal  letters  have  been  duly  revoked. 

§  2841.  The  last  section  applies  to  letters  granted,  before  AppUoa. 

this  chapter  takes  effect,  by  a  suiTOgate's  court  of  the  State,  thTiaat 

to  a  guardian  appointed  by  a  court  of  another  state,  or  a  ter-  former 

ritory  of  the  United  States,  upon  presentation  of  an  exem-  f^  " 

plified  transcript  of  the  record  of  his  appointment. 
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ABTIGIiE  SECOND. 

SUFERYISIOH  AND  COlTrBOL  OF  A  GBNERAL  GUABDIAN.       SSTTLBiaEHT  OF  HI2» 

ACCOUKTB. 

Sbo.  2842.  Guardian  to  file  annual  inventorj  and  account. 

2843.  Affidavit  to  be  annexed  thereto. 

2844.  Annual  examination  of  guardian's  accounts. 

2845.  Proceedings,  when  account  defective,  etc. 

2846.  Surrogate  may  direct  as  to  infant's  maintenance. 

2847.  When  Judicial  settlement  of  guardian's  account  compelled. 

2848.  Id. ;  as  to  guardian  of  person. 

2849.  When  guardian  maj  compel  judidal  settlement. 
8850.  Citation ;  proceedings  thereupon. 

Guardian      §  2842.  A  general  guardian  of  an  infanf  s  property,  ap- 

annuai     pointed  by  a  surrogate's  court,  must^  in  the  month  of  Jan- 

and  ao-     uary  of  each  year,  as  long  as  any  of  the  infant's  property, 

or  of  the  proceeds  thereof,  remains  under  his  control,  file  in 

the  surrogate's  court  the  following  papers  : 

1.  An  inventoiy,  containing  a  full  and  true  statement 
and  description  of  each  article  or  item  of  personal  property 
of  his  ward,  received  by  him,  since  his  appointment^  or  since 
the  filing  of  the  last  annual  inventory,  as  the  case  requires ; 
the  value  of  each  article  or  item  so  received  ;  a  list  of  the 
articles  or  items,  remaining  in  his  hands ;  a  statement  of  the 
manner  in  which  he  has  disposed  of  each  article  or  item, 
not  remaining  in  his  hands ;  and  a  full  description  of  the 
amount  and  nature  of  each  investment  of  money,  made  by 
hinu 

2.  A  full  and  true  account,  in  form  of  debtor  and  credi- 
tor, of  all  his  receipts  and  disburaements  of  money,  during 
the  preceding  year ;  in  which  he  must  charge  himself  with 
any  balance  remaining  in  his  hands,  when  the  last  accoiint 
was  rendered,  and  must  distinctly  state  the  amount  of  the 
balance  remaining  in  his  hands,  at  the  conclusion  of  the 
year,  to  be  charged  to  him  in  the  next  year's  account. 


^wavit       §  2843.  With  the  inventory  and  account,  filed  as  pre- 

^ne^    scribed  in  the  last  section,  must  be  filed  an  affidavit,  which 

must  be  made  by  the  guardian,  unless,  for  good  cause 
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shown  in  the  affidavit,  the  Borrogate  permits  the  same  to  ^''  ** 
be  made  hj  an  agent  or  attorney^  who  is  cognizant  of  the 
facts.  The  affidavit  must  state^  in  substance,  that  the  in* 
ventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  fuU  and  true  statement  of  all  the 
guardian's  receipts  and  disbursements,  on  account  of  the 
ward ;  and  of  all  money  and  other  personal  property  of  the 
ward,  which  have  come  to  the  hands  of  the  guardian,  or 
have  been  received  by  any  other  person  by  his  order  or  au- 
thority, or  for  his  use,  since  his  appointment,  or  since  the 
filing  of  the  last  annual  inventory  and  account,  as  the  case 
requires ;  and  of  the  value  of  all  such  property ;  together 
with  a  full  and  true  statement  and  account  of  the  manner, 
in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the 
inventory  and  account ;  and  a  full  and  true  description  of 
the  amount,  and  nature  of  each  investment  made  by  him, 
since  Ids  appointment,  or  since  the  filing  of  the  last  annual 
inventory,  and  account,  as  the  case  requires ;  and  that  he 
does  not  know  of  any  error  or  omission  in  the  inventory  or 
account^  to  the  prejudice  of  the  ward.  The  surrogate  must 
annex  a  copy  of  this  and  the  last  section,  to  all  letters  of 
guardianship  of  the  property  of  an  infant  issued  from  his 
court 


§  2844.  In  the  month  of  February  of  each  year,  the  sur-  Anniwi 
rogate  must^  for  the  purposes  specified  in  the  next  section,  **o"»jf 
examine  or  cause  to  be  examined,  under  his  direction,  all  •"»•■  •©" 
inventories  and  accounts  of  guardians  filed  since  the  first 
day  of  February  of  the  preceding  year.    The  examination 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a 
person  specially  appointed  by  the  surrogate  to  make  it,  who 
must,  before  he  enters  upon  the  examination,  subscribe  and 
take,  before  the  surrogate,  and  file,  with  the  clerk  of  the 
surrogate's  court,  an  oath  faithfully  to  execute  his  duties, 
and  to  make  a  true  report  to  the  surrogate.     Where  the 
surrogate  seasonably  certifies  in  writing  to  the  board  of 
supervisors,  or,  in  the  county  of  New- York,  to  the  board  of 
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aldermen,  tliat  the  examinatioii  required  by  this  section 
cannot  be  made  by  him,  or  by  the  clerk  of  the  surrogate's 
court,  or  by  any  clerk,  employed  in  his  office  and  paid 
by  the  coimty,  the  board  must  provide  for  the  compensa- 
tion of  a  suitable  person  to  make  the  examination. 


Proce^-  §  2845.  If  it  appears  to  the  surrogate,  upon  an  examina- 
ftooount  tion  made  as  prescribed  in  the  last  section,  that  a  general 
•to.  *  guardian  of  an  infant's  property,  appointed  by  letters  issued 
from  his  court,  has  omitted  to  file  his  annual  inventory  or 
account,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section  but  one;  or  if  the  surrogate  is  of  the 
opinion,  that  the  interest  of  the  ward  requires  that  the 
guardian  should  render  a  more  full  or  satisfactory  inventory 
or  account ;  the  surrogate  must^  make  an  order,  requiring 
the.  guardian  to  supply  the  deficiency,  and  also,  in  his  dis- 
cretion, requiring  the  guardian  personally  to  pay  the  ex- 
pense of  serving  the  order  upon  him.  Where  the  guardian 
fails  to  comply  with  such  an  order,  within  three  months 
after  it  is  made;  or  where  the  surrogate  has  reason  to 
believe  that  sufficient  cause  erists  for  the  guardian's  re- 
moval, the  surrogate  may,  in  his  discretion,  appoint  a  fit 
and  proper  person  special  guardian  of  the  ward,  for  the 
purpose  of  filing  a  petition  in  his  behalf,  for  the  removal  of 
the  guardian,  and  prosecuting  the  necessary  proceedings 
for  that  purpose. 


mfTd!?**  §  2846.  Upon  the  petition  of  the  general  guardian  of  an 
fnfai??!^  i^^^t's  person  or  property;  or  of  the  infant;  or  of  any 
mauiten-  relative  or  other  person  in  his  behalf ;  the  surrogate,  upon 
notice  to  such  persons,  if  any,  as  he  thinks  proper  to  notify 
may  make  an  order,  directing  the  application,  by  the  guard* 
ian  of  the  infant's  property,  to  the  support  and  education 
of  the  infant,  of  such  a  sum  as  to  the  surrogate  seems 
proper,  out  of  the  income  of  the  infant's  property;  or, 
where  the  income  is  inadequate  for  that  purpose,  out  of 
the  principal. 
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ABT.  S. 

§  2847.  A  written  petition,  duly  verified,  praying  for  the  when 
jadicial  settlement  of  the  account  of  a  general  guardian  settie- 
of  an  infant's  property,  and  that  he  may  be  cited  to  attend  SaJ^"' 
the  settlement  thereof,  may  be  presented  to  the  surrogate's  ooaat 
court,  in  either  of  the  following  cases :  peUed. 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has 
died. 

3.  By  the  guardian's  successor,  including  a  guardian 
appointed  after  the  reversal  of  a  decree,  appointing  the  per- 
son so  required  to  account. 


§  2848.  A  petition,  for  the  judicial  settlement  of  the  id. ;  m  to 
account  of  a  general  guardian  of  an  infant's  person,  may  of  person. 
be  presented,  as  prescribed  in  the  last  section,  or  by  the 
general  guardian  of  the  infant's  property ;  but,  upon  the 
presentation  thereof  proof  must  be  made,  to  the  surrogate's 
satisfaction,  that  the  guardian  so  required  to  account  has 
received  money  or  property  of  the  ward,  for  which  he  has 
not  accounted ;  or  which  he  has  not  paid,  or  delivered,  to 
the  general  guardian  of  the  infant's  property. 


§  2849.  A  guardian  may  present  to  the  surrogate's  court  '^^©j 
a  written  petition,  duly  verified,  praying  for  a  judicial  settle-  ^w  com- 
ment of  his  account,  and  a  discharge  from  his  duties  and  otai  settle- 
liabilities,  in  any  case,  where  a  petition  for  a  judicial  settle- 
ment of  his  account  may  be  presented  by  any  other  person, 
as  prescribed  in  either  of  the  last  two  sections.    The  peti- 
tion must  pray  that  the  person,  who  might  have  so  pre- 
sented a  petition,  may  be  cited  to  attend  the  settlement. 


§  2850.  Upon  the  presentation  of  a  petition,  as  pre-  catation; 
scribed  in  either  of  the  last  three  sections,  the  surrogate  fngs 
must  issue  a  citation  accordingly.     Section  2727,  sections  on!*^^' 
2733  to  2738,  both  inclusive,  and  section  2741,  of  this  act, 
apply  to  a  guardian  accounting,  as  prescribed  in  this  arti- 
cle, and  regulate  the  proceedings  upon  such  an  accounting. 
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§  2851.  SURROGATES*  COURTS.  [chap.  xvm. 

The  accounting  party  must  annex  to  every  account  pro- 
duced and  filed  by  him,  an  affidavit,  in  the  f onn  prescribed 
in  this  article,  for  the  affidavit  to  be  annexed  by  him  to  his 
annual  inventoiy  and  account. 


ARTICLE  THIRD.      . 

GUABDIANS  APPOINTED  BY  WiLL  OR  DeSD. 

Sec.  2851.  Will  or  deed  contaizUng  appointmeat  to  be  proved,  etc.,  and  recorded. 

2852.  Testamentary  guardian ;  qualification, letters,  etc. 

2853.  When  security  required  from  guardian  appointed  by  will  or  deed. 

2854.  What  security  to  be  given. 

2855.  Inventory  and  intermediate  account  may  be  required. 

2856.  When  surrogate  may  compel  judicial  settlement  of  account. 

2857.  EflTect  of  decree. 

2858.  Removal  of  guardian  appointed  by  will  or  deed. 

2859.  Reeignation  of  such  a  guardian. 

2860.  Appointment  of  successor. 

Will  or  §  2851.  A  person  shall  not  exercise,  within  the  State,  any 

deed  con-  xi.       'j.  j-  j!    xT_  _/ 

taiuiiiR      power  or  autnonty,  as  guardian  oi  the  person  or  property 
nien^^to"    of  an  infant,  by  virtue  of  an  appointment  contained  in  the 
proved,     wiU  of  the  iufaut's  father  or  mother,  being  a  resident  of  tlie 
recorded.  State,  and  dying  after  this  chapter  takes  effect,  unless  the 
^vill  has  been  duly  admitted  to  probate,  and  recorded  in  the 
proper  surrogate's  court,  and  letters  of  guardianship  have 
been  issued  to  him  thereupon ;  or  by  virtue  of  an  appoint- 
ment contained  in  a  deed  of  the  infant's  father  or  mother, 
being  a  resident  of  the  State,  executed  after  this  chapter 
takes  effect,  unless  the  deed  has  been  acknowledged  or 
proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and 
has  been  recorded  in  the  office  for  recording  deeds  in  the 
county,  in  which  the  person  making  the  appointment  resided, 
at  the  time  of  the  execution  thereof.     Where  a  deed  con- 
taining such  an  appointment  is  not  recorded,  within  three 
months  after  the  death  of  the  grantor,  the  person  appointed 
is  presumed  to  have  renounced  the  appointment ;  and  if  a 
guardian  is  afterwards  duly  appointed  by  a  surrogate's 
court,  the  presumption  is  conclusive. 
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§  2852.  Where  a  will^  coutainiDg  the  appointment  of  a  xeBta- 
guardian,  is  admitted  to  probate,  the  person  appointed  ^ardlan; 
guardian  must,  within  thirty  days  thereafterj  qualify  as  pre-  tiou.iet?^ 
scribed,  in  section  2594  of  this  act ;  otherwise  he  is  deemed  ®"*  ® 
to  have  renounced  the  appointment.     But  the  surrogate 
may  extend  the  time  so  to  qualify,  upon  good  cause  shown, 
for  not  more  than  three  months.    And  any  person  interested 
in  the  estate  may,  before  lettei's  of  guai'dianship  are  issued, 
tile  an  affidavit  setting  forth  with,  respect  to  the  guardian 
so  appointed,  any  fact  which  is  made  by  law  an  objection 
to  the  issuing  of  letters  testamentary  to  an  executor.     Sec- 
tions 2636  to  2638  of  this  act,  both  inclusive,  apply  to  such 
an  affidavit  and  to  the  proceedings  thereupon.-    A  person 
appointed  guardian  by  will  may,  at  any  time  before  he 
qualifies,  renounce  the  appointment  by  a  written  instrument, 
under  his  hand,  filed  in  the  surrogate's  office. 


§  285S.  Where  a  guardian  of  an  infant's  person  or  prop-  when 
erty  has  been  appointed  by  will  or  by  deed,  the  infant,  or  r«quuS& 
any  relative  or  other  person  in  his  behalf,  may  present,  to  Ku^diao 
the  surrogate's  court  in  which  the  will  was  admitted  to  by^lu  oi 
probate ;  or  to  the  surrogate's  court  of  the  county  in  which 
the  deed  was  recorded  ;  a  written  petition,  duly  verified,  set- 
ting forth,  either  upon  his  knowledge,  or  upon  his  informa- 
tion  and  belief,  any  fact,  respecting  the  guardian,  the  exist- 
ence of  which,  if  it  was  interposed  as  an  objection  to  grant- 
ing letters  testamentary  to  a  person  named  as  executor  in 
a  will,  would  make  it  necessary  for  such  a  person  to  'give 
a  bond,  in  order  to  entitle  himself  to  letters ;  and  praying 
for  a  decree,  requiring  the  guardian  to  give  security  for 
the  performance  of  his  trust ;   and  that  he  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made.     Upon 
the  presentation  of  such  a  petition,  and  proof  of  the  facts 
therein   alleged,  to   the  satisfaction  of  the   surrogate,  he 
must  issue  a  citation  accordingly.     Upon  the  return  of  the 
citation,  a  decree  requiring  the  guardian  to  give  security 

may  be  made,  in  the  discretion  of  the  surrogate,  in  a  case 
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TITLE  7. 


required. 


where  a  person  so  named  as  executor,  can  entitle  Mmself  to 
lettere  testamentary  only  by  giving  a  bond ;  but  not  other- 
wise. 


What  §  2854.  The  security  to  be  given,  as  prescribed  in  the  last 

to  be        two  sections,  must  be  a  bond  to  the  same  effect,  and  in  the 

flriven. 

same  form,  as  the  bond  of  a  general  guardian,  appointed  by 
the  surrogate's  court.  Each  provision  of  this  chapter,  ap 
plicable  to  the  bond  of  such  a  guardian,  and  to  the  righta 
duties,  and  liabilities  of  the  parties  thereto,  or  any  of  them, 
including  the  release  of  the  sureties,  and  the  giving  of 
a  new  bond ;  applies  to  the  bond  so  given,  and  the  parties 
thereto. 

Inventory  §  2855.  Upou  the  petition  of  the  ward,  or  of  any  relative 
mediate  "  or  Other  pcrsou  in  his  behalf,  the  surrogate's  court  having 
may  be  jurisdiction  to  require  security,  as  prescribed  in  the  last 
three  sections,  may,  at  any  time,  in  the  discretion  of  the  sur- 
rogate, make  an  order,  requiring  a  guardian,  appointed  by 
will  or  by  deed,  to  render  and  file  an  inventory  and  ac- 
count, in  the  same  form,  and  verified  in  the  same  mauner 
83  the  inventory  and  account  required  to  be  filed  annually 
by  a  guardian  appointed  by  a  surrogate's  court,  as  pre- 
scribed in  article  second  of  this  title.  The  order  may  also 
require  such  an  inventory  and  account  to  be  filed,  in  the 
month  of  January  of  each  year  thereafter.  Sections  2842 
to  2845  of  this  act,  both  inclusive,  apply  to  such  an  inven- 
tory and  account,  and  to  the  filing  thereof,  as  if  the  guard- 
ian had  been  appointed  by  the  sun'ogate's  court. 


When  §  2856.  The    surrogate's   court,   having  jurisdiction  to 

mlTSJm-  require  security,  may  compel  a  judicial  settlement  of  the 
da\iettre-  account  of  a  guardian,  appointed  by  will  or  by  deed,  in 
any  case  where  it  may  compel  a  judicial  settlement  of  the 
account  of  a  guardian  appointed  by  it ;  and  the  proceedings 
to  procure  such  a  settlement  are  the  same,  as  if  the  guardian 

had  been  so  appointed. 
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ART.  3. 


§  23357.  A  decree,  made  upon  a  judicial  settlement  of  Effect  of 
the  account  of  a  guardian  appointed  by  will  or  by  deed,  as  ^®^*^- 
prescribed  in  this  article,  or  the  judgment  rendered  upon 
appeal  from  such  decree,  has  the  same  force,  as  a  judgment 
of  the  supreme  court  to  the  sam^  effect. 


§  2858.  Upon  the  petition  of  the  ward,  or  of  any  relative  Removal 
or  other  person  in  his  behalf^  the  surrogate's  court,  having  lan  ap- 
jurisdiction  to  require  security  from  a  guardian  appointed  oy  wiu  or 
by  will  or  by  deed,  may  remove  such  a  guardian,  in  any  case 
where  a  testamentary  trustee  may  be  removed,  as  prescribed 
in  title  sixth  of  this  chapter ;  and  the  proceedings  upon  such 
a  petition  are  the  same,  as  prescribed  in  that  title  for  the 
removal  of  a  testamentary  trustee.     Where  a  citation  is 
issued,  upon  a  petition  for  the  removal  of  such  a  guardian, 
he  may  be  suspended  from  the  exercise  of  his  powera  and 
authority,  as  if  he  had  been  appointed  by  the  sun'ogate's 
court. 


§  2859.  A  guardian  appointed  by  will  or  by  deed,  may  ReBigna 
be  allowed  to  resign  his  trust,  by  the  surrogate's  court,  hav-  such  a 
ing  jurisdiction  to  require  security  from  him.  The  proceed- 
ings for  that  purpose,  and  the  effect  of  a  decree  made 
thereupon,  are  the  same,  as  where  a  guardian  appointed  by 
the  surrogate's  court  presents  a  petition,  praying  that  his 
letters  may  be  revoked,  as  prescribed  in  article  first  of  this 
title. 


§  2860.  Where  a  sole  guardian,  appointed  by  will  or  by  Appoint- 
deed,  has  been,  by  the  decree  of  the  suiTogate's  court,  re-  suooesfor. 
moved  or  allowed  to  resign,  a  successor  may  be  appointed 
by  the  same  court,  with  the  effect  prescribed  in  section 
2605  of  this  act ;    unless  such  an  appointment  would  con- 
travene the  express  terms  of  the  will  or  deed. 
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CHAPTER  XIX- 

COURTS  OP  JUSTICES  OF  THE  PEACE,  AND 
PROCEEDINGS  THEREIN. 

TITLE  I.  -*-  JiTBISDtCnOH  ajtd  ^bnsbal  fowesb. 

TITLE  n. -^  CoMHENCEMEin'  OF  action;    AFPEAJtA90E  OF    PAB- 

TISS;    PB0YI6I0NAL  BEMEDIEB. 

TITLE       III.  -^  PlXADINOS  ;  INCLTTDING-  OOnHTEBOLAQIiy  ard    pbo- 

0BKDIN66  UPON  AN8WKB  OF  ITTLS. 

TITLE      IT. — Proceedinos  between  the  joindeb  ovibsuk  ajto 

THE  TBIAL. 

TITLE       V.  —  Tbial  and  n*  ingidents. 

TITLE      YI.  —  Jitbgment;  and  dooketiho  the  bajol 

TITLE  VII. — ExEoonoNS. 

TITLE  7IIL— Appbaia 

TITLE      IX.  — Costs. 

TITLE       X  --*  AonoN  ob  spboial  PBoraBDnro^  BSLArmre  10  ab 

ANDUX*  iTBATINa   UPON  THX  H]0BlirAT. 

TITLE      XI. — Pboyisions   specially    belating  to   coubtb   of 

JUSTICES   OF  THE  PEACE  IN  THE  CmT  OF  BbOOK« 

\  LTN. 

TITLE    XIL-^Mibobllanbous  pbovibions. 


TITLE  I. 

JwrUdiction  and  general  potDers. 

Sec.  2861.  Jastice'B  jurisdiction  muet  be  spedaUy  oooierred  by  law. 
2862.  Qeneral  civil  jurisdiction. 
2868.  No  jurisdiction  in  certain  cases. 
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8ec.  3864.  CottfesBlon  of  jtid^ent  TITLE  i. 

2865.  ActioDs  by  and  against  officers,  etc ;  and  by  exeoatort,  etc. 

2866.  Tavern  keepers  disqualified. 

2867.  Members  of  legislature  not  compelled  to  act. 

2868.  Justices  to  hold  coorts ;  general  powers. 
2860.  In  what  town,  etc.,  action  must  be  brought. 

2870.  Criminal  contempts. 

2871.  Id.:  bow  punished. 

2872.  Offender  to  be  heard. 

2873.  Record  of  conviction. 

2874.  Requisites  of  commitment. 

2875.  Kine  to  bo  paid  to  ovenwer  or  fluperintemdent  of  .the  poor. 

§  2861.  A  justice  of  the  peace  has  such  jurisdictioii  in  justice'^ 

•    •I.*  i  •!  •%•  •  •11  jurisdio- 

Civil  actions  and  special  proceedings,  as  is  specially  con-  tion  must 
ferred  upon  him  by  statute,  and  no  other.  ciau?^ 

coaferret^ 
by  law. 

§  2862.  Except  as  otherwise  prescribed  in  the  next  sec-  General, 
tion,  a  justice  of  the  peace  has  jurisdiction  of  the  follow-  diction"* 
ing  civil  actions : 

1.  An  action  to  recover  damages  upon  or  for  breach  of 
a  contract,  express  or  implied,  other  than  a  promise  to 
marry,  where  the  sum  claimed  does  not  exceed  two  hun- 
dred dollars. 

2.  An  action  to  recover  damages  for  a  personal  injtiry, 
or  an  injury  to  property,  where  the  sum  claimed  does  not 
exceed  two  hundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two 
hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment 
of  money,  where  the  sum  claimed  to  be  due  does  not  exceed 
two  himdred  dollars ;  the  judgment  to  be  rendered  for  the 
sum  actually  due.  Where  the  sum  secured  by  the  bond 
is  to  be  paid  in  instalments,  an  action  may  be  brought  for 
each  instalment,  as  it  becomes  due. 
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5.  An  action  upon  a  surety  bond,  taken,  by  any  justice 
of  the  peace. 

6.  An  action  upon  a  Judgment  rendered  in  a  court  of  a 
justice  of  the  peace,  or  in  a  district  court  of  the  city  of 
New- York,  or  in  a  justices'  court  of  .a  city,  being  a  coui't 
not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or 
without  damages  for  the  taking,  withholding,  or  detention 
thereof,  where  the  value  of  the  chattel,  or  of  all  the  chat^ 
tels,  as  stated  in  the  affidavit  made  on  the  part  of  the  plaiu- 
tif^  does  not  exceed  two  hundred  dollars. 


No  jnri*.       §  2863.    But  a  justice  of  the  peace  cannot  take  cogni- 
certain     zauce  of  a  civil  action,  in  either  of  the  following  cases  : 

1.  Where  the  people  of  the  State  are  a  party,  except  for 
one  or  more  fines  or  penalties  not  exceeding  two  hundred 
dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as 
prescribed  in  title  third  of  this  chapter. 

8.  Where  the  action  is  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conver- 
sation, seduction,  or  malicious  prosecution. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the 
justice,  exceeds  four  hundred  dollars. 

5.  Where  the  action  is  brought  against  an  executor  or 
administrator,  as  such. 


Confw-  I  2864.  A  justice  of  the  peace  has  also  jurisdiction  to 
judfr.  render  judgment,  upon  the  confession  of  a  defendant^  as 
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prescribed  in  title  aiztli  of  this  chapter,  where  the  sum  con- 
fesscjd  does  not  exceed  five  hundred  dollars. 


§  2866.  An  action,  cognizable  by  a  justice  of  the  peace,  Actions 
may  be  brought  by  er  against  a  corporation ;  by  or  against  «Raiu8t 
a  natural  person  in  his  own  right ;  by  or  against  a  town  ^^"J^nd 
or  county  officer  in  his  official  character :  or  by  an  executor  utort,  etc. 
or  admiistrator. 


§  2866.  A  justice  of  the  peace,  who  is  an  innholder  or  Tavern 
tavern  keeper  in  fact,  has  no  power  or  jurisdiction  under  ^w^aS. 
any  provision  of  this  chapter;  but  if  a  judgment  has  been 
actually  rendered  by  him,  before  he  became  so  disqualified, 
he  may  give  a  transcript  thereof,  or  issue  execution  there- 
upon, or  satisfy  the  judgment,  upon  payment  thereof. 

§  2867.  A  justice  of  the  peace,  who  is  a  member  of  the  Members 
senate  or  assembly,  is  not  obliged  to  take  cognizance  of  tare  aoi*  * 
a  civil  action  or  special  proceeding ;   but  he   may  take  to  ^l^ 
cognizance  thereof  in  his  discretion. 


§  2868.  A  justice  of  the  peace  must   hold,  within  his  Josttoes 
town  or  city,  a  court  for  the  trial  of  any  action  or  special  ^^ 
proceeding,  of  which  he  has  jurisdiction,  brought  before  powers, 
him.   He  must  hear,  try,  and  determine  the  same,  according 
to  law  and  equity ;  and  for  that  purpose,  where  special  pro- 
vision is  not  otherwise  made  by  law,  the  court  is  vested  with 
all  the  necessary  powers  possessed  by  the  supreme  court. 


§  2869.  An  action  must  be  brought  before  a  justice  of  in  what 
a  town  or  city  wherem  one  of  the  parties  resides,  or  a  lus-  action 

mm  n***  **i  must  be 

tice  of  an  adjoining  town  or  city  in  the   same  county,  ex-  brought, 
cept  in  one  of  the  following  cases : 

1.  Where  the  defendant  has  absconded  from  his  resi- 
dence, it  may  be  brought  before  a  justice  of  the  town  or 
city  in  which  the  defendant,  or  a  portion  of  his  property,  is 

at  the  time  of  the  commencement  of  the  action. 
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2.  Where  the  plaintiff  is  not  a  resident  of  the  county,  or 
if  there  are  two  or  more  plaintiffs,  where  all  are  non-resi- 
dents thereof,  it  may  be  brought  before  a  justice  of  the 
town  or  city,  in  which  the  plaintiff,  or  either  of  the  plain- 
tiffs, or  his  attorney,  is  at  the  time  o£  the  commencement 
of  the  action. 

3.  Where  the  defendant  is  a  non-resident  of  the  county, 
it  may  be  brought  before  a  justice  of  the  town  or  city,  in 
which  he  is  at  the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  partic- 
ular action  may  be  brought  before  a  justice  of  the  town, 
city,  county,  qr  district,  where  an  offence  was  committed, 
or  where  property  is  found.  A  defendant  designated 
in  section  2879,  section  2880,  or  section  2881  of  this  act, 
is  deemed,  for  the  purposes  of  this  section,  a  resident 
of  the  town  or  city  where  the  person,  to  whom  a  copy  of 
the  summons  is  delivered,  resides.. 


Criminal       §  2870.  A  justicc  of  the  peace  has  power  to  punish,  for 
tempti.     a  criminal  contempt,  a  p^^on  guilty  of  either  of  the  fol- 
lowing acts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
him,  while  engaged  in  the  trial  of  an  action,  the  rendering 
of  a  judgment,  or  any  other  judicial  proceeding;  wbei'e 
such  behavior  directly  tends  to  interrupt  the  proceedings, 
or  to  impair  the  respect  due  to  his  authority, 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  di- 
rectly tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the 
execution  of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in 
any  other  case. 


M;  how       §  2871.  Punishment  for  a  contempt,  specified  in  tie  last 

'  section,  may  be  by  fine  not  exceeding  twenty-five  dollars, 

or  by  imprisonment  in  the  county  jail  not  exceeding  five 

days,  or  both,  in  the  discretion  of  the  justice.     Where  a 
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person  is  committed  to  prison  for  the  non-payment  of  such 
a  fine,  lie  must  be  discharged  at  the  expiration  of  ten  days ; 
but  where  he  is  also  comioitted  for  a  definite  time,  the  ten 
days  must  be  computed  from  the  expiration  of  the  definite 
time. 


§  2872.  A  person  shall  not  be  punished  by  a  justice  of  ^^^^•' 
the  peace,  for  a  contempt,  until  an   opportunity  has  been  ^ewd. 
given  him  to  be  heard  in  his  defence.     And,  for  that  pur- 
pose, the  justice  must  issue  a  warrant,  directed,  generally, 
to  any  constable  of  the  county,  requiring  the  constable  to 
bring  the  offender  before  him; 

§  2873.  A  justice,  who  convicts  a  person  of  a  contempt,  Record  oi 
must,  within  ten  days  after  the  conviction,  make  up,  sub-  tion. 
scribe,  and  file  in  the  county  clerk's  office,  a  record  thereof, 
stating  therein  the  particular  circumstances  of  the  offence, 
and  the  punishment  awarded  by  him  upon  the  conviction. 


§  2874.  A  warrant  of  commitment  for  a  contempt  must  Bequi- 
set  forth  the  particular  circumstances  of  the  offence ;  other-  oommitr 
Wise  it  18  void. 


§  2876.  An  officer,  who  collects  or  receives  a  fine,  imposed  F^aeto  im 
by  a  justice  of  the  peace  for  a  contempt,  must,  within  ten  overwer 
days  thereafter,  pay  the  money,  for  the  benefit  of  the  poor,  iutendent 
to  the  overseer  or  superintendent  of  the  poor  of  the  town,  pooc. 
city,  or  district,  wherein  the  fine  was  imposed ;  or,  where 
there  is  no  such  officer,  to  the  officer  or  officers  perfonhing 
corresponding  functions  under  another  name ;  unless  the 
board  of  supervisors  has  directed  the  payment  of  fines  and 
penalties  to  the  supervisor  of  the  town,  in  a  case  where  it 
is  authorized  by  law  so  to  do. 
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TITLB2. 


TITLE  n. 

Commencement  of  action  ;  appearance  of  parties  /  pro- 

visional  rcTnedies. 

Articlb  1.  Commenoement  of  action, 
a.  Appeuanee  of  parties. 
8.  Older  of  arrest. 

4.  Attachment  of  property. 

5.  Replevin. 


ARTICLE  FIRST. 

ComcsNCEMEirT  OF  Action. 

9bc  2876.  Action ;  how  commenced. 

2877.  Contents  of  summons. 

2878.  Service  of  summons. 

2879.  Id. ;  upon  a  corporation. 

2880.  Id.;  special  provision  relating  to  railroad  corporations. 

2881.  Id. ;  relating  to  express  companies. 

2882.  Last  two  sections  qualified. 

2888.  Second  and  third  summons ;  effect  thereof. 

2884.  Where  name  of  defendant  is  unknown. 

2885.  Return  of  summons. 

■ 

Action;        §  2876.  An  action  is  commenced  before  a  justice  of  tbe 
menoed. '  peace,  either  by  the  voluntary  appearance  and  joinder  of 
issue  by  the  parties,  or  by  the  service  of  a  summons. 


Contents  §  2877.  The  summons  must  be  directed,  generally,  to 
moM™'  any  constable  of  the  county  where  the  justice  resides ;  and 
it  must  command  him  to  summon  the  defendant  to  appear 
before  the  justice,  at  a  place  specified  therein,  to  answer 
the  complaint  of  the  plaintiff  in  a  civil  action,  l^ei-e 
the  summons  is  accompanied  with  an  order  to  arrest  tbe 
defendant,  it  must  be  made  returnable  immediately  upon 
the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued ;  in  every  other  case,  it  must  be 
returnable  at  a  time  therein  specified,  not  less  than  six  noi 
more  than  twelve  days  after  the  day  when  it  was  issued. 
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AKT.  I. 

ervice  ( 
•ammons. 


§  2878.  Personal  service  of  the  sununons  must  b^  made  serviU  of 
by  delivering  a  copy  thereof  to  the  defendant;  except 
where  it  is  specially  prescribed  in  this  chapter  that  personal 
service  may  be  made  by  delivering  a  copy  to  another  per- 
son. Where  service  of  a  summons  is  personal,  it  must  be 
made  at  least  six  days  before  the  time  of  appearance  speci- 
fied therein ;  except  where  it  is  accompanied  with  an  order 
of  arrest. 


§  2879.  Where  the  defendant  to  be  served  is  a  corpora^  id.s 
tion,  the  summons  may  be  personally  served  upon  it,  by  thSSH 
delivering  a  copy  thereof  to  an  officer  or  person,  to  whom  a 
copy  of  the  summons  in  an  action,  brought  against  the  cor- 
poration in  the  supreme  court,  might  be  delivered,  as  pre- 
scribed in  sections  431  and  432  of  this  act;  or,  to  any 
director  or  trustee  of  the  corporation,  by  whatever  official 
title  he  is  called. 


§  2880.  Where  the  defendant  to  be  served  is  a  domestic  la.;  ■!>«- 
railroad  corporation,  and  no  officer  thereof  resides  in  the  TUion  i4 
county,  to  whom  a  copy  of  the  summons  may  be  delivered,  raUroMi 
as  prescribed  in  the  last  section,  it  may  be  personally  tiom. 
served,  by  delivering  a  copy  thereof  to  a  local  superintend- 
ent of  repairs,  freight  f^ent,  agent  to  sell  tickets,  or  station 
keeper  of  the  corporation,  residing  in  the  county ;  unless, 
at  least  thirty  days  before  it  was  issued,  the  corporation  had 
filed,  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace 
against  it,  may  be  served ;  in  whi/ch  case,  the  summons  may 
be  personally  served  by  delivering  a  copy  to  the  person  so 
designated. 


§  2881.  Where  the  defendant  to  be  served  is  a  corpora-  id.? 

tion,  association,  partnership,  or  person,  doing  business  in  preM« 

the  State  as  an  express  company,  and  no  person  resides  in 

the  county  to  whom  a  copy  of  the  summons  may  be  deliv- 
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ered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to 
any  local  or  general  agent,  agent  to  receive  freight  or  par- 
cels, route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county ;  unless,  at  least  thirty  days  before  it  was  issued, 
the  defendant  had  filed,  in  the  office  of  the  clerk  of  the 
county,  a  written  instrument,  designating  a  person  residing 
in  the  county,  upon  whom  process  to  be  issued  by  a  justice 
of  the  peace  against  the  defendant,  may  be  served;  in 
which  case,  the  summons  may  be  personally  served  by  de- 
livering a  copy  thereof  to  &e  person  so  designated. 

LMttwo  §  2882.  Where  a  person  has  been  designated,  as  pre- 
qnaiified.  scribed  in  either  of  the  la^  two  sections,  and  the  designa- 
tion has  been  revoked,  or  it  appears,  by  affidavit  or  the 
return  of  the  constable,  to  whom  a  summons  has  been  duly 
delivered  for  service,  that  the  person  designated  is  dead,  or 
has  ceased  to  reside  within  the  county ;  or  that  he  cannot, 
after  due  diligence,  be  found  within  the  county,  so  as  to 
deliver  a  copy  of  the  summons  to  him ;  the  original  sum- 
mons, or  the  second  or  third  sunmions,  issued  as  prescribed 
in  the  next  section,  may  be  served  as  if  the  designation 
had  not  been  made.  Such  a  designation  may  be  revoked 
by  a  writing,  executed  and  filed  in  like  manner  as  required 
for  the  purpose  of  making  the  designatio4. 

seoond  §  2883.  Where  it  appears,  by  the  return  of  the  constable, 
tammoni;  to  whom  a  summous  has  been  duly  delivered  for  service, 
Thmta.  that  it  was  not  served,  for  any  cause,  a  second  summons 
may  be  issued  by  the  same  justice,  in  the  same  action, 
within  twenty  days  aftw  the  first  summons  was  issued: 
and,  upon  the  like  return  thereof,  a  third  summons  may  be 
issued,  within  twenty  days  after  the  second  was  issued. 
The  second  or  the  third  summons,  as  the  case  may  be,  re- 
lates back  to  the  time  when  the  first  summons  was  issued ; 
and,  with  respect  to  all  proceedings  before  actual  service, 
the  sen;^ce  thereof  has  the  same  effect,  as  if  the  first  sum- 
mons had  been  seasonably  served.    For  the  purpose  of  issu- 
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vious sonunons  may  be  retnmed  upon  the  sixth,  or  itny 
subsequent  day^  before  the  return  day  thereol 

§  2884  Where  the  plaintiff  is  ignorant  of  the  name,  or  Where 
part  of  the  name  of  a  defendant^  that  defendant  may  be  d«(eadaut 
designated  in  the  summons,  and  in  any  other  process  or 
proceeding  in  the  action,  by  a  fictitioua  name,  or  by  so 
much  of  his  name  as  is  known,  adding  a  description,  iden- 
tifying the  person  intended.  The  person  so  designated 
must  thereupon  be  regarded  as  a  de&ndant  in  the  action, 
and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes 
known,  the  justice,  before  whom  the  action  is  pending, 
must  amend  the  proceedings  already  taken,  by  the  inser- 
tion of  the  true  or  full  name,  in  place  of  the  fictitious 
name,  or  part  of  a  name ;  and  all  subsequent  proceedings 
must  be  taken  under  the  name  so  inserted. 


§  2885.  A  constable,  who  serves  ^  summons,  must,  at  or  netnm  of 
before  the  time  when  the  same  is  returnable,  make  and  "^"''"'' 
deliver  to  the  jusjiice  a  written  return  thereof,  under  his 
hand,  stating  the  time  when,  and  the  manner  in  which,  he 
served  it.  A  constable  who  fails  seasonably  to  serve  a 
summons,  delivered  to  him  for  service,  must  make  a  written 
return  thereof  under  his  hand,  stating  that  it  was  not  served, 
and  the  reason  why  he  failed  to  serve  it. 


APPBABAVCE  of  PjlBTIXS. 

Sbc.  2886.  Parties  may  appear  in  person  or  by  attorney. 

2887.  Gnardian  ad  litem  for  infant  plslstUE 

2888.  Id.;  for  infant  defendant. 

2889.  When  constable,  etc.,  may  not  act  as  attorney. 

2890.  Autbority  of  attorney ;  how  proved. 

2891.  Plaintiff  to  prove  his  case. 

2898.  Defendant  may  offer  to  eompromise ;  proceedSnga  thereupon. 
2898.  Jastice  to  wait  one  hoar. 
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Parties '  §  2886.  A  party  to  an  action  before  a  justice  of  the  peace, 
^r  uT  wto  is  of  full  age,  may  appear  and  prosecute  or  defend  the 
bJU.***'  same,  in  person  or  by  attorney,  at  his  election,  unless  he 

has  been  judicially  declared  to  be  incompetent  to  manage 

his  aSaira. 


Otfardian  §  2887.  Before  a  summons  is  issued  in  behalf  of,  or  an 
fur  intmat  issue  is  joined  without  summons  by,  an  infant  plaintiff,  the 
justice  must  appomt  a  competent  and  responsible  pei-son, 
nominated  by  t^e  plaintiff  or  his  general  guardian,  to  appear 
tB  his  guai-dian  for  the  purpose  of  the  action.  The  writ- 
ten consent  of  the  person  so  appointed  must  be  filed  with 
the  justice,  before  his  appointment.  The  guardian  so  ap 
pointed  is  responsible  for  the  costs. 


l^y  '.^5        §  2888.  After  the   service .  and   return  <rf  a  summons 

infant  de-         ^ 

feud»nt.  against  an  infant  defendant,  no  other  proceeding  shall  be 
taken  in  the  action,  until  a  person  has  been  appointed  to 
appear  as  his  guardian  for  the  purpose  of  the  action.  Upon 
*  the  nomination  of  the  defendant,  the  justice  must  appoint 
a  proper  person  for  that  purpose.  If  the  defendant  does 
not  appear  upon  the  return  of  the  sumiiions,  or  if  he  neg. 
lects  or  refuses  to  nominate,  the  justice  may,  on  the  appH- 
cation  of  the  plaintiff,  appoint  any  proper  person  as  his 
guardian.  The  written  consent  of  the  person,  so  appointed, 
must  be  filed  with  the  justice  before  his  appointment 
The  guardian  so  appointed  is  not  responsible  for  any  costs. 

^n?tebi6.  §  ^^^^-  Subject  to  jdi^  proviawnis  of  sections  63  and  64 
n^*MtM  ^^  *^^®  ^^*»  ^^y  person,  other  than  the  constable  who  served 
attorney,  the  summous  or  the  venire,  or  the  law  partner  or  clerk  of 

the  justice,  may  be  the  attorney  for  a  party  to  an  action 

before  a  justice  of  the  peace. 

itr^orS.  §  2890.  The  attorney's  authority  may  be  confeiTed  orally 
ho™^'  or  in  writing;  but  the  justice  shall  not  suffer  a  person 
proved,     to  appear  as  an  attorney,  unless  his  authority  is  admit- 
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ted  by  the  adverse  party,  or  proved  by  the  affidavit  or  oral    ^*  * 
testimony  of  himseU,  or  another. 


§  2891.  If  a  defendant  fails  to  appear  and  answer,  the  Pi&intifi 
plaintiff  cannot  recover  without  proving  his  case.  bia  om«. 


§  2892.  Except  in  an  action  to  recover  a  chattel,  the  de-  Defend- 
f endant may,  upon  the  return  of  the  sununons  and  before  offerto^ 
answmng,  file  with  the  justice  a  written  offer  to  allow  miM^pio 
judgment  to  be  taken  against  him  for  a  sum  therein  speci*  there- 
fied,  with  costs.     If  there  are  two  or  more  defendants,  and 
the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  against  whom  a  separate 
judgment  may  be  taken.    If  the  plaintiff  thereupon,  be- 
fore taking  any  other  proceeding  in  ihe  action,  files  with 
the  justice  a  written  acceptance  of  the  offer,  the  justice 
must  render  judgment  accordingly.    If  an  acceptance  is 
not  filed,  the  offer  cannot  be  given  in  evidence  upon  the 
trial ;  but,  if  the  plaintiff  fails  to  obtain  a  more  favorable 
judgment^  he  cannot  recover  costs  from  the  time  of  the 
offer,  and  must  pay  the  defendant's  costs  from  that  time. 


§  2898.  Upon  the  return  of  a  summons  duly  sei'ved,  the  Jvuniim  tc 
justice  must  wait  one  hour,  after  the  time  specified  therein  boor, 
for  its  return,  unless  the  parties  sooner  appear. 


ARTICLE  THIRD* 

Order  of  Arrbst. 

Ssc.  2894.  Order  of  arrest ;  in  what  casee  it  maj  be  granted. 
2805.  Id. ;  in  what  actions. 

2896.  Id. ;  upon  what  papers. 

2897.  Id. ;  its  contents. 

2898.  Duty  of  constable. 

2899.  Return.    When  plaintiff  notified  mast  appear. 

2900.  Constable  to  keep  defendant  in  costodjr. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2908.  When  plaintiff  mast  prove  extrinsic  factp. 
2904.  Privilege  from  arrest. 
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JUSTICES'  DOUBTS. 


[OHAP.  XU. 


it 

maj  D6 
granted. 


Order  of  §  2894.  At  the  time  when  the  rammoniB  is  imued,  in  aa 
^^i'  ^^  action  specified  in  the  next  section,  the  juetice  who  idsuas 
the  summons  must,  upon  the  application  of  the  plaintifE, 
and  upon  compliance  by  him  with  the  provisions  of  this 
article,  grant  an  order  for  the  arrest  of  the  defendant,  in 
either  of  the  following  cases  : 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident 
of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  ootmty ;  or, 
if  there  are  two  or  more  plaintiffs,  where  all  are  non-resi- 
dents thereof. 

8.  Where  it  appears  to  the  satisfaction  of  the  justice,  by 
the  affidavit  of  the  plaintiff  or  another  person,  that  the 
defendant  is  about  to  depart  from  the  county^  with  intent 
not  to  return  thereto. 

But  such  an  order  cannot  be  granted,  where  the  defend- 
ant, against  whom  it  is  applied  for,  is  a  female. 


Id. ;  in 

what 

aotiooa 


§  2895.  An  order  of  arrest  shall  not  be  granted,  except 
w^here  the  action  is  brought  for  one  or  more  of  the  follow- 
ing causes : 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a 
justice  of  the  peace  has  jurisdiction ;  an  injury  to  property, 
including  the  wrongful  taking,  detention,  or  conversion  of 
personal  property ;  misconduet  or  neglect  in  office^  or  in  a 
professional  employment ;  fraud ;  or  deceit.  But  this  sub- 
division does  not  apply  to  a  claim  for  damages  in  an  .ac- 
tion to  recover  a  chattel. 
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3.  To  recover  for  money  received,  or  to  recover  a  chat- 
tel ;  where  it  appears  that  the  money  was  received,  or  that 
the  chattel  was  embezzled  or  fraudulently  misapplied,  by 
a  public  officer,  or  by  an  attorney,  solicitor,  or  counsellor, 
or  by  an  officer  or  agent  of  a  corporation  or  banking  asso- 
ciation, in  the  course  of  his  employment ;  or  by  a  factor, 
agent,  broker,  or  other  person  in  a  fiduciary  capacity. 

§  2896.  Where  it  appears  to  the  justice,  by  the  affidavit  ^^''■p^ 
of  the  plaintiff  or  another  person,  that  a  sufficient  cause  p«p««> 
of  action  exists,  against  the  defendant,  and  that  the  case  is 
within  the  provisions  of  the  last  two  sections,  he  must 
grant  the  order  of  arrest.  But  before  granting  it,  he  must 
require  a  written  undertaking  to  the  defendant,  on  the  part 
of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  judg- 
ment, the  plaintiff  will  pay  all  costs  which  may  be  award- 
ed  to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  arrest,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars. 

§  2897.  The  order  must  be  subscribed  by  the  justice  id,;  it« 
and  indorsed  upon  or  attached  to  the  siunmons.  It  must  °^° 
briefly  recite  the  ground  of  arrest ;  and  it  must  direct  the 
constable,  who  serves  the  summons,  to  arrest  the  defendant ; 
to  bring  him  forthwith  before  the  justice;  and  to  notify 
the  plaintiff  of  the  arrest,  if  he  can  do  so  with  reasonable 
diligence. 

§  2898.  The  constable  must,  at  the  time  of  serving  the  Datyof 
summons,  execute  the  order  of  arrest,  by  arresting  the  de- 
fendant, and  taking  him  forthwith  before  the  justice.  If 
the  justice  is  absent,  or  unable  to  try  the  action,  the  con- 
stable must  forthwith  take  the  defendant  before  another 
justice  of  the  same  town  or  city ;  who  must  take  cogniz- 
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ance  of  the  action,  and  proceed  therein,  as  if  the  summons 
had  been  iBsued,  and  the  order  of  arrest  had  been  granted, 
by  hinu 


Return.  §  2899.  The  constable,  executing  the  order  of  arrest^ 
piaintiif  must  forthwith  deliver  to  the  justice  the  order,  and  a 
must*      written  return  thereto,  under  his  hand,  stating  the  manner 


appear. 


in  which  he  has  executed  it,  and  either  that  he  has  notified 
the  plaintiff,  or  that  he  could  not  do  so,  with  reasonable  dil- 
igence. If  he  returns  that  he  has  notified  the  plaintiff,  the 
latter  must  appear  within  one  hour  after  the  defendant  is 
brought  before  the  justice ;  otherwise  judgment  of  nonsuit 
must  be  rendered  against  him. 


Constobie  §  2900.  The  constable  executing  the  order,  or  another 
defen^ut  constable,  by  direction  of  the  justice,  must  keep  the  def  end- 
tody,  ant  in  custody,  until  he  is  discharged  by  the  order  of  the 
justice,  or  judgment  is  rendered  in  his  favor ;  but  the  de- 
tention shall  not,  in  any  case,  exceed  twelve  hours  from 
the  time  when  the  defendant  is  brought  before  the  justice ; 
unless,  within  that  time,  a  venire  is  issued,  or  the  trial  of 
the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Motion  to  §  2901.  A  defendant,  arrested  as  prescribed  in  this  article, 
from**^^  may,  without  notice,  upon  the  appearance  of  the  plaintiff 
before  the  justice,  or  at  any  time  afterwards  before  judg- 
ment, upon  two  days'  notice  given  personally  to  the  plain- 
tiff, or  to  his  agent  or  attorney  who  appeared  for  him 
before  the  justice,  apply  to  the  justice  for  an  order,  dis- 
charging him  from  the  arrest.  The  application  may  lie 
founded  upon  the  papers  upon  which  the  order  of  arrest 
was  granted,  and  upon  the  complaint,  if  it  has  been  made. 
The  justice  must  grant  the  application,  where  it  appears 
that  the  case  is  not  within  the  provisions  of  sections  2S94 
and  2895  of  this  act.  The  justice  must  also,  upon  the  de- 
fendant's application,  grant  an  order  discharging  him  fi-om 
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arrest,  if  the  plaintiff  fails  to  take  out,  from  the  justice,  an 
execution  upon  a  judgment  in  his  favor,  before  the  expira- 
tion of  one  hour  after  he  is  entitled  thereto. 


§  2902.  The  discharge  of  the  defendant  from  arrest,  be-  Meet  of 
fore  judgment,  as  prescribed  in  the  last  section,  or  in  sec-  *"«  <*^- 
tion  2963  of  this  act,  does  not  affect  the  jurisdiction  of  the 
justice  over  the  action,  which  must  proceed,  as  if  it  had 
been  commenced  in  the  ordinary  manner.  His  discharge 
from  arrest,  after  judgment,  as  prescribed  in  the  last  sec- 
tion, does  not  affect  the  execution. 

§  2903.  Where  an  order  of  arrest  has  been  granted  and  ^^^^^^^ 
executed,  in  a  case  specified  in  subdivision  third  of  section  ™^"*^  ^^_ 
2895  of  this  act,  the  plaintiff  cannot  recover  upon  a  default,  ^^^[^ 
and  the  defendant  is  entitled  to  judgment  upon  a  trial, 
unless   the  plaintiff  establishes   all   the   matters  of  fact, 
which  are  required,  by  that  subdivision,  to  entitle  him  to  an 
order  of  arrest. 

§  2904.  This  article  does  not  abridge  or  otherwise  affect  Privilege 
a  privilege  from  arrest  given  by  law,  or  a  right  of  action  a^t. 
for  the  breach  thereof.  A  privileged  person  is  entitled  to 
be  discharged  from  arrest,  by  the  order  of  the  justice  be- 
fore whom  he  is  brought,  upon  proof,  by  affidavit,  of  the 
facts  entitling  him  to  a  discharge ;  or  he  may  apply  for 
and  obtain  an  order  for  his  discharge,  as  prescribed  in  sec- 
tion 564  of  this  act. 


ARTICLE  FOURTH. 

Attachmknt  op  Property. 

6bo.  2905.  In  what  actions,  warrant  of  attachment  m»,y  be  granted. 

2906.  What  must  be  shown  to  procure  a  warrant. 

2907.  Warrant ;  form  and  contents  thereof. 

2908.  Undertaking. 

2909.  Warrant ;  how  executed. 

2910.  Service  of  summons  and  warrant  upon  deifendant. 

2911.  Undertaking  by  defendant ;  re-delivery  to  him. 
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TITLE?. 


Sec.  2912.  Claim  bj  third  person ;  bond  and  deliveiy  thereupon. 

2918.  Action  upon  bond. 

2914.  When  defendant  maj  prosecute  bond. 

2915.  Return  of  warrant. 

2916.  Motion  to  vacate  or  modify  warrant,  etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceedings  where  summons  not  personally  served. 

aotfons*  §  2905.  In  an  action  brought  before  a  justice  of  the  peace 
of^attach-  ^  warrant  of  attachment  against  the  property  of  one  or  more 
be^g^^  defendants  must  be  granted,  upon  the  application  of  the 
^'  plaintiff,  as  prescribed  in  this  article,  where  the  action  is 

brought  upon  a  judgment,  or  to  recover  for  one  or  more  of 

the  following  causes : 

1.  Breach  of  a  contract,  express  or  implied, 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence 
of  negligence,  fraud,  or  other  misconduct. 


What 
must  be 
shown  to 
procure  a 
warrant. 


§  2906.  To  entitle  the  plaintiff  to  such  a  warrant,  he  must 
show,  by  affidavit,  to  the  satisfaction  of  the  justice  as  follows : 

1.  That  a  sufficient  cause  of  action  exists  against  the 
defendant,  to  recover  damages  for  one  or  more  of  the  causes 
specified  in  the  last  section.  If  the  action  is  upon  a  judg- 
ment, or  to  recover  for  bi'each  of  a  contract,  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation ;  or 
not  a  resident  of  the  State ;  or,  if  the  defendant  is  a  natural 
person,  and  a  resident  of  the  State,  that  he  has  departed^  or 
is  about  to  depart,  from  the  county  where  he  last  resided, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service 
of  a  summons,  or  keeps  himself  concealed,  with  the  like 
intent ;  or  if  the  defendant  is  a  natural  person,  or  a  domes- 
tic corporation,  that  he  or  it  has  removed,  or  is  about  to 
remove,  properJ:y  from  the  county  where  the  defendant 
being  a  natural  pei'son  last  resided,  or,  being  a  corporation, 
last  kept  its  principal  office,  or  from  the  county  in  which 
the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
itors,  or    has   assigned,   disposed    of,  or  secreted,   or  is 
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abont  to  assign,  dispose  of,  or  secrete,  property,  with  the  ^^'^'  *' 
like  intent ;  or  that  the  defendant,  being  a  natural  pei'son 
of  full  age,  and  a  resident  of  the  State,  has  been  continu- 
ously without  the  United  States  for  the  space  of  six 
OGLOnths  or  more,  immediately  before  the  application,  and 
either  that  he  has  not  made  a  designation  of  a  person, 
upon  whom  to  serve  a  summons  in  his  behalf,  as  pre- 
scribed in  section  430  of  this  act,  or  that  service  upon  the 
person  so  designated  cannot  be  made,  with  due  diligence, 
in  the  county  where  the  person  making  the  designation 
resides. 

The  affidavit  mtist  be  filed  with  the  justice,  when  the 
waiTant  is  granted* 


§  2907.  The  warrant  must  be  granted  by  the  justice  who  warraatj 
issues  the  summons,  at  the  time  when  the  summons  is  issued ;  contents 
and  it  must  be  indorsed  thereupon,  or  annexed  thereto.  It 
must  be  subscribed  by  the  justice,  and  must  briefly  recite 
the  ground  of  the  attachment.  It  must  require  the  con- 
stable, to  whom  the  summons  is  delivered,  to  attach,  on  or 
before  a  day  specified  therein,  which  must  be  at  least  six 
days  before  the  return  day  of  the  summons,  and  safely  to 
keep,  as  much  of  the  defendant's  goods  and  chattels,  within 
his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses,  and  to  make  return  of  his  proceedings 
thereon  to  the  justice,  at  the  time  when  the  summons  is  re- 
turnable. The  amount  of  the  plaintifiPs  demand  must  be 
specified  in  the  warrant,  as  stated  in  the  affidavit. 


§  2908.  Before  granting  the  warrant,  the  justice  must  under- 
require  a  written  undertaking  to  the  defendant,  on  the  part  °^" 
of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  judg- 
ment, or  the  warrant  of  attachment  is  vacated,  the  plaintiff 
will  pay  all  costs  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  at- 
tachment, not  exceeding  the  sum  specified  in  the  undertak- 
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ing,  which  must  be  at  least  two  hundred  doUars ;  and  that 
if  the  plaintiff  recovers  judgment^  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken 
by  virtue  of  the  warrant  of  attachment^  or  upon  any  bond 
given  therefor,  over  and  above  the  amount  of  the  jadg- 
ment,  and  interest  thereupon. 

Warrant;  §  2909.  The  coustable^  to  whom  the  warrant  of  attach- 
outed*^  ment  is  delivered,  must  execute  it  at  least  six  days  before 
the  return  day  of  the  summons,  by  levying  upon  and  taking 
into  his  custody  so  much  of  the  goods  and  chattels  of  the 
defendant,  not  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  including  money  and  bank-notes,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses.  He  must  safely  keep  the 
property  attached,  to  be  disposed  of  as  prescribed  in  this 
article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 


Service  of  §  2910.  The  coDstable  must,  immediately  after  making 
imd  war-  the  iuveutory,  and  at  least  six  days  before  the  return  day 
defeud-  of  the  summous,  serve  the  summons,  together  with  the  war- 
rant of  attachment  and  inventory,  upon  the  defendant^  by 
delivering  to  him  personally  a  copy  of  each,  if  he  can,  with 
reasonable  diligence,  be  found  within  the  county ;  or,  if  he 
cannot  be  so  found,  by  leaving  a  copy  of  each,  certified  by 
the  constable,  at  the  last  place  of  residence  of  the  defend- 
ant in  the  county,  with  a  person  of  suitable  age  and  discre- 
tion ;  or,  if  such  a  person  cannot  be  found  there,  by  posting 
it  on  the  outer  door,  and  also  depositing  another  copy  in 
the  nearest  post-office,  inclosed  in  a  sealed  post-paid  wrap- 
per, directed  to  the  defendant  at  his  residence ;  or,  if  the 
defendant  has  no  place  of  residence  in  the  county,  by  deliv- 
ering it  to  the  person  in  whose  possession  the  property 
attached  is  found. 

Under-         §  2911.  The  defendant,  or  his  attorney  or  agent  in  his 

def ^1-  ^  behalf,  may,  at  any  time  before  judgment  is  rendered  in  the 
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action,  execute  and  deliver  to  the  constable  an  undertaMng,  ai!^^^ 
to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  ^^ 
the  value  of  the  property  attached,  as  stated  in  the  inven- 
tory ;  with  one  or  more  sureties,  approved  by  the  consta- 
ble, or  by  the  justice  who  issued  the  warrant ;  and  to  the 
effect  that,  if  judgment  is  rendered  against  the  defendant, 
and  an  execution  is  issued  thereupon,  within  six  months 
after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the 
constable  must  re-deliver  the  property  to  the  defendant. 

§  2912.  If  a  person,  not  a  party  to  the  action,  claims  ciaimby 
any  property  attached,   which  is   not  reclaimed   by  the  son;  bond 
defendant,  as  prescribed  in  the  last  section,  he  may,  at  ery  thero^ 
any  time  after  the  seizure,  and  before  execution  is  issued 
upon  a  judgment  rendered  in  the  action,  execute,  and  file 
with  the  justice,  a  bond  to  the  plaintiff,  with  one  or  more 
sureties,  approved  by  the  constable  or  by  the  justice  ;  in  a 
penalty  at  least  twice  the  value  of  the  property  claimed ; 
and   conditioned  that,  in   an   action  upon   the   bond,  to 
be  commenced  within  three  months  thereafter,  the  claim- 
ant  will  establish  that  he  was  the  general  owner  of  the 
property  claimed,  at  the  time  of  the  seizure;   or,  if  he 
fails  so  to  do,  that  he  will  pay  to  the  plaintiff  the  value 
thereof,  with  interest.      The   constable   must  thereupon 
deliver  the  property  claimed  to  the  claimant. 

§  2913.  A  judgment  for  the  plaintiff,  in  an  action  Upon  a  Action 
bond,  given  as  prescribed  in  the  last  section,  must  award  to  bond, 
him  the  value  of  the  property  seized  and  delivered  to  the 
claimant,  with  interest  thereupon  from  the  time  of  the  de- 
livery. If  the  amount  so  recovered  exceeds  the  amount, 
which  the  plaintiff  recovers,  in  the  action  in  which  the 
warrant  of  attachment  was  issued,  he  is  liable  to  the  defend- 
ant in  that  action  for  the  excess. 


§  2914.  If  the  warrant  of  attachment  is  vacated  or  an-  when  6» 
nulled,   the  defendant  may  maintain  an  action,  upon  the  majprov* 
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bond  specified  in  the  last  two  sections,  in  his  own  name,  in 
the  same  manner  and  with  the  like  effect,  as  the  plaintiff 
might  have  done,  if  the  warrant  had  remained  in  fnU  f orca 


Return  of  8  2915.  The  constable  executing  the  warrant  of  attach* 
ment  must,  at  the  time  when  and  place  where  it  is  returna- 
ble, make  a  return  thereto,  under  his  hand,  stating  all  his 
proceedings  thereupon.  He  must  deliver  to  the  justice, 
with  the  return,  each  bond  or  undertaking  delivered  to  him, 
pursuant  to  any  of  the  foregoing  provisions  of  this  article, 
and  a  certified  copy  of  the  inventory  of  the  property  at- 
tached. The  return  must  state  the  manner  in  which  the 
warrant  and  inventory  were  served,  and,  if  they  were  served 
otherwise  than  by  delivering  a  copy  thereof  to  the  defend- 
ant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is 
unknown  to  the  constable ;  in  which  case,  the  return  must 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

Motion         8  2916.  A  defendant,  whose  property  has  been  attached, 

to  vacate  ^  .  ^  i.    ^i  i      .      xt_      • 

or  modify  may,  upou  the  return  of  the  summons,  apply  to  the  Jus- 
•to.  '  tice,  who  issued  the  warrant  of  attachment,  to  vacate  or 
modify  it,  or  to  increase  the  plaintiff's  security.  Such  ao 
application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted ;  or  upon  proof,  by  aflSdavit,  on 
the  part  of  the  defendant ;  or  upon  both.  If  it  is  founded 
upon  proof  on  the  part  of  the  defendant,  it  may  be  opposed 
by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited 
in  the  warrant,  but  no  other.  The  justice  may,  upon  the 
return  of  the  summons,  or  at  any  other  time  to  which  the 
action  is  adjourned,  vacate  the  warrant  of  attachment 
upon  his  own  motion,  if  he  deems  the  papers,  upon  which 
it  was  granted,  insufficient  to  authorize  it. 


Effect  of        §  2917.  Vacating  the  warrant  of  attachment  does  not 
warrant,    affect  the  jurisdiction  of  the  justice  to  hear  and  determine 
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the  action,  where  the  defendant  has  appeared  generally  in 
the  action;  or  where  the  summons  was  personally  served 
upon  him ;  or  where  judgment  may  be  taken  against  him,  as 
being  indebted  jointly  with  another  defendant,  who  has 
been  thus  summoned  or  has  thus  appeared.  In  every  other 
case,  the  justice,  who  vacates  a  warrant  of  attachment  against 
the  property  of  a  defendant,  must  dismiss  the  action  as  to  him. 

§  2918.  Where  the  defendant  has  not  appeared,  and  the  pooeed- 
summons  has  not  been  personally  served  upon  him,  and  ^^^r® 
property  of  the  defendant  has  been  duly  attached  by  vir-  ^^^ 
tue  of  a  warrant,  which  has  not  been  vacated,  the  justice  served, 
must  proceed  to  hear  and  determine  the  action ;  but,  in  an 
action    subsequently  brought,  the  judgment  is  only  pre- 
sumptive evidence  of  indebtedness,  and  the  defendant  is 
not  barred  from  any  counterclaim  against  the    plaintiff. 
The  execution,  issued  upon  a  judgment  so  rendered,  must 
require  the  constable  to  satisfy  it  out  of  the  property  so 
attached,  without  containing  a  direction  to  satisfy  it  out 
of  any  other  property. 


ARTICLE  FIFTH. 

Reflbvin. 

Bbc.  2919.  When  action  for  a  chattel  may  be  brought. 

2920.  Plaintiff  may  procare  replevin ;  affidavit  and  undertaking. 

2921.  Requisition. 

2922.  Id. ;  how  executed.     Service  of  summons,  etc. 

2923.  Return  of  constable. 

2924.  Defendant  may  except  w  sureties ;  proceedings  thereon, 

2925.  Defendant  may  reclaim  chattel ;  proceedings  thereon. 

2926.  Justification  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2928.  Penalty  for  wrong  delivery  by  constable. 

2929.  Claim  of  title  by  third  person. 

2930.  Defendant  may  demand  judgment  for  return. 

2931.  Proceedings  in  the  action  ;  action  upon  undertaking. 

2932.  Proceedings  when  summons  not  personally  served. 
2983.  When  action  not  affected  by  failure  to  replevy. 

§2919.  An  action  to  recover  a  chattel,  with  or  without  Whenac- 
damages  for  the  wrongful  taking,  withholding,  or  detention  chiutei'^  * 
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§§  2920-2923. 


JUSTICES'  COUBTS. 


[chap. 


TITLE  2. 


thereof,  can  be  brought  before  a  justice  of  the  peace  of  the 
county  in  which  the  chattel  is  found,  in  a  case,  and  sub- 
ject to  the  qualifications,  specified  in  sections  1689,  1690, 
1691,  and  1692,  and  subdivision  seventh  of  section  2862  of 
this  act. 


Plaintiff 
may  pro- 
cure re- 
plevin ; 
affidayit 
and  ua- 
dertak- 
ing. 


§  2920.  The  plaintiff  may,  at  the  time  when  the  sum* 
mons  is  issued,  but  not  afterwards,  require  the  chattel  to  be 
replevied,  as  prescribed  in  this  article.  For  that  purpose, 
he  must  deliver  to  the  justice  an  affidavit  and  an  under* 
taking,  similar,  in  all  respects,  to  the  affidavit  and  under- 
taking required  to  be  delivered  to  a  sheriff,  as  prescribed 
in  sections  1695,  1697,  1699, and  1712  of  this  act;  except 
that  the  sureties  in  the  undertaking  must  be  approved  by 
the  justice. 


Requui-  §  2921.  Upou  receiving  the  affidavit  and  undertaking, 
the  justice  must  indorse  upon  or  attach  to  the  affidavit  a 
written  requisition,  subscribed  by  him,  requiring  the  con- 
stable, to  whom  the  summons  is  delivered,  to  replevy  the 
property  described  in  the  affidavit,  on  or  before  a  day  speci- 
fied in  the  requisition,  which  must  be  at  least  six  days 
before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the 
summons. 


Id.;  how       §  2922.  The  constable  must  execute  the  requisition,  as  a 
Service  of  sheriff  is  required  to  execute  a  requisition,  in  an  action 

summouSy  ... 

etc.  brought  to  recover  a  chattel,  as  prescribed  in  sections  1700, 
1701,  and  1702  of  this  act;  except  that  he  must  serve  the 
summons,  affidavit,  and  requisition,  within  the  time  and  in 
the  manner  prescribed,  by  section  2910  of  this  act,  for  the 
service  of  a  summons,  warrant  of  attachment,  and  inven- 
tory. 


Return  of      §  2928.  The  constable  must,  on  or  before  the  return  dav 
constable.  ^^  ^^^  snmmoixB,  make  a  return  to  the  requisition,  under 

his  hand,  stating  all  his  proceedings  thereupon ;  and  file 
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CHAP.  XIX.]  REPLEVIN.  §§  2924-2926. 


it,  with  the  affidavit  and  requisitioiiy  with  the  justice.  ^^** 
The  return  must  state  the  manner  in  which  the  summonSy 
affidavit,  and  requisition  were  served ;  and,  if  they  were 
served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the 
name  of  the  person  to  whom  the  copies  were  delivered,  un- 
less his  name  is  unknown  to  the  constable ;  in  which  case, 
the  return  must  describe  him  so  as  to  identify  him,  as 
nearly  as  may  be. 


§  2924.  At  any  time  after  the  chattel  has  been  replevied,  Defend- 
and  at  least  two  days  before  the  return  day  of  the  sum-  except  to 
mons,  the  defendant,  unless  he  requires  a  return  of  the  proceed- 
chattel,  may  serve  upon  the  plaintiff,  or  upon  the  constable,  thereon. 
a  written  notice  that  he  excepts  to  the  plaintiff's  sureties ; 
otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.     If  such  a  notice  is  served,  the  sureties  must  justify 
upon  the  return  of  the  summons;  or  the  plaintiff  must 
then  give  a  new  undertaking  to  the  same  effect  as  the  orig- 
inal undertaking,  with  other  sureties,  who  must  then  ap- 
pear  and  justify  before  the  justice. 


§  2925.  At  any  time  before  the  return  day  of  the  sum-  Defend- 
mons,  the  defendant   may,  if  he  does  not  except  to  the  rSoiSS^ 
plaintiff's  sureties,  serve  upon  the  justice  a  notice  that  he  prSceei 
requires  the  return  of  the  chattel  replevied.     With  the  thereon, 
notice  he  must  deliver  to  the  justice  an  affidavit  and  an 
undertaking,  similar,  in  all  respects,  to  those  required  to  be 
given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting 
the  provision  in  the  undertaking,   "  or  if  the  action  abates 
in  consequence  of  the  defendant's  death  ".     The  sureties  in 
the  undertaking  must  justify  before  the  justice  upon  the  re- 
turn of  the  summons.     If  the  plaintiff  has  stated  separately 
in  his  affidavit  the  value  of  one  or  more  chattels  or  classes 
of  chattels,  as  prescribed  in  section  1697  of  this  act,  the 
defendant  may  require  a  delivery  of  part  of  the  property 
replevied,  as  prescribed  in  that  section. 
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§§  2986-2929.  JUSTICES'  COUETS.  [chap.  xk. 

juBtifioi^  §  2^926.  Except  as  otherwise  exf^^ssly  prescribed  in  this 
■ur^ues.  article,  the  examination  and  qualifications  of  the  sureties, 
and  the  allowance  of  the  undertaking,  upon  a  justification 
pursuant  to  either  of  the  last  two  sections,  must  be  the 
same  as  upon  a  justification  of  bail,  as  prescribed  in  sec- 
tions 579,  580,  and  581  of  this  act,  substituting  the  justice 
for  the  judge ;  but  after  such  allowance,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon 
exonerated  from  liability. 


When  aod     8  2927.  If  the  defendant  neither  excepts  to  the  plaintiffs 

to  whom  ^     ,  ,  -  nil  i-T'i 

constable  sureties,  uor  requires  the  return  of  the  chattel,  witnm  the 

IQQSt 

deliver  time  prescribed  for  that  purpose ;  or  if  he  fails  to  procure 
the  allowance  of  his  undertaking ;  or  if  the  plaintiff,  after 
the  defendant  has  excepted  to  his  sureties,  duly  procures 
the  allowance  of  his  undertaking,  the  constable  must 
except  in  the  case  specified  in  the  next  section  but  one, 
immediately  deliver  the  chattel  to  the  plaintiff.  K  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  undertaking ;  or  if 
the  defendant,  after  he  has  required  the  return  of  the 
chattel,  procures  the  allowance  of  his  undertaking,  the  con- 
stable must  immediately  deliver  the  chattel  to  the  defendant. 


Penalty  §  2928.  A  coustablc  who  delivers  to  either  party,  ^vith■ 
deiiv^o^"*  out  the  consent  of  the  other,  a  chattel  replevied  by  him, 
s^bie?"  except  as  prescribed  in  the  last  section,  or,  by  virtue  of  an 
execution  issued  upon  a  judgment  in  the  action,  forfeits  to 
the  party  aggrieved  the  sum  of  one  hundred  dollars ;  and 
is  also  liable  to  him  for  all  damages  which  he  sustains 
thereby. 


Claim  of        §  2929.  The  provisions,  regulating  the  proceedings,  where 

'^£n      ""  P^'^'''''  ''''*  ^  P"*y'  ""^^'"^^  property  which  has  been  re- 
plevied,  and  the  rights  of  such  a  person,  and  of  the  sheriff, 

as  prescribed  in  sections  1709,  1710, 1711,  and  1712  of  this 

act,  apply  to  a  like  case  in  an  action,  brought  as  prescribed 
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in  this  article^  substituting  the  constable  for  the  sheriff ; 
except  that  service  of  a  notice  and  of  a  copy  of  the  claim- 
ant's affidavit^  upon  the  plaintifPs  attorney,  as  prescribed 
in  section  1709,  must  be  made,  eitner  upon  the  plaintiff 
personally,  or  upon  the  attorney  who  appears  for  him 
before  the  justice ;  and  that  the  sum  specified  in  the  under- 
taking, given  by  the  plaintiff  to  the  constable,  need  not 
exceed,  in  any  case,  three  hundred  dollars. 


§  2930.  Where  a  chattel  has  been  replevied,  and  the  de-  Defend- 
fendant  has  not  required  the  return  thereof,  pending  the  demTnJ 
action,  as  prescribed  in  the  foregoing  ^sections  of  this  arti-  Jorfe^*** 
cle,  he  may,  in  his  answer,  demand  judgment  for  the  return 
thereof,  either  with  or  without  damages  for  the  taking, 
withholding,  or  detention. 


8  2931.  Section  1373,  section  1731,  excluding:  subdivision  Prooeed- 

^  '  '  o  infrsiutbe 

fii-st  thereof,  and  sections  1722, 1726, 1730, 1732, 1733, 1734,  action; 

T       *-  '.     ,  .  ,       .        .  ,  1  1       jt  1       action  Oil 

and  1735  of  this  act,  substituting  the  constable  for  the  ""^«''- 
sheriff,  apply  to  the  proceedings  in  an  action  in  a  justice's 
court  to  recover  a  chattel,  and  to  an  action  against  the  sure- 
ties in  an  undertaking  given  therein,  except  as  otherwise 
specially  prescribed  in  this  chapter. 


§  2932.  Where  the  defendant  does  not  appear,  and  the  Proceed- 

In  firs  when 

— mmons  has  not  been  personally  served  upon  him,  and  a  eummous 
chattel,  or  part  of  a  chattel,  to  recover  which  the  action  is  tonaiw 


brought,  has  been  replevied,  and  the  proceedings  thereupon 
have  been  duly  taken,  as  prescribed  in  this  article ;  the  jus- 
tice must  proceed  to  hear  and  determine  the  action,  with 
respect  to  that  chattel  or  part  of  a  chattel ;  or,  if  the  action 
18  brought  to  recover  two  or  more  chattels,  with  respect  to 
those  which  have  been  replevied ;  in  like  manner  and  with 
like  effect,  as  if  the  summons  had  been  personally  served. 

§  2933.  Where  the  summons  has  been  personally  served  when  m 
upon  the  defendant,  or  where  he  appears,  the  justice  must  aflfected 
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g  2934.  jnSTIOBS'  OOITSTS.  [chap.  xix. 

bj  fauivre  pi*^x^^^  to  hear  and  deteimine  the  aotioa,  although  the 
^^      plaintiff  has  not  required  the  chattel  to  be  replevied,  or  the 
constable  has  not  been  able  to  replevy  it. 


TITLE  JIL 

Pleadings;  including  counterclaims^  and  proceedings  upon 

an^swer  of  tiUe. 

Sbc.  S884.  When  Iflsae  to  be  Joined. 

2985.  Pleadings. 

2986.  Complaint. 

2987.  What  caoaes  of  action  maj  be  joined. 

2988.  Answer. 

2989.  Demarrer. 

2940.  General  roles  of  pleading. 

2941.  Account,  or  instrament  for  payment  of  money. 

2942.  Ooort  may  require  items  to  be  exhibited. 

2943.  Immaterial  variance  to  be  diaregaided. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

2946.  Id. ;  where  executor  or  trustee  is  a  par^« 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

2950.  Judgment  when  accounts  exceed  $400. 

2951.  Answer  of  title. 

2952.  Undertaking  thereupon. 

2958.  In  what  court  new  action  to  be  brought. 

2954.  VThen  action  before  justice  to  be  discontinued. 

2955.  Effect  of  fftilure  to  give  undertaking. 

2956.  When  title  comes  in  question  on  plaintiff's  own  showing. 

2957.  Pleadings  in  new  action.    Undertaking  before  justice,  when  applicable 

2958.  Answer  of  title  as  to  one  of  several  causes  of  action. 

When  §  2934.  At  the  place,  and  within  one  hour  after  the  time, 

joiu*ldL  specified  in  the  summons  for  the  return  thereof ;  or,  where 
an  order  of  arrest  is  granted  and  executed,  within  twelve 
hours  after  the  defendant  is  brought  before  the  justice ;  or, 
where  no  summons  is  issued,  at  the  time  when  the  parties 
voluntarily  appear  to  join  issue,  the  pleadings  of  the  parties 
must  be  made,  and  issue  must  be  joined*     Where  both  par- 
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ties  appear  upon  the  return  of  the  summons,  an  issue  must   ""^^ 
be  joined  before  an  adjournment  is  had,  except  when  the 
defendant  refuses  or  neglects  to  plead. 


§  2935.  The  pleadings  in  a  justice's  court  are :  ?i^^- 

1.  The  plaintiffs  complaint, 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one 
or  more  distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims 
stated  in  the  answer. 


§  2936.  The  complaint  must  state,  in  a  plain  and  direct  com- 
manner,  the  facts  constituting  the  cause  of  action..  ^ 


§  2937.  The  plaintiff  may  unite,  in  the  same  complaint,  what 
two  or  more  causes  of  action,  where  they  all  arise  out  of      action 

1.  The  same  transaction,  or  transactions  connected  with  Jofued. 
tfie  same  subject  of  action ;  or 

2.  Contract,  express  or  implied  ;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 
But  it  must  appear,  upon  the  face  of  the  complaint,  that 

all  the  causes  of  action  so  united  belong  to  one  of  the  fore- 
going subdivisions  of  this  section ;  that  they  are  consistent 
with  each  other;  that  they  require  the  same  judgment ;  and, 
except  as  otherwise  prescribed  by  law,  that  they  affect  all 
the  parties.  Where  a  cause  of  action,  for  which  a  defend- 
ant might  be  arrested,  is  united  with  a  cause  of  action,  for 
which  he  cannot  be  arrested,  an  execution  against  the  per- 
son of  the  defendant  cannot  be  issued  upon  the  judgment. 


§  2938.  The  answer  may  contain  a  general   denial  of  Answer 
each  allegation  of  the  complaint,  or  a  specific  denial  of  one 
or  more  of  the  material  allegations  thereof.     It  may  also 
set  forth,  in  a  plain  and  direct  manner,  new  matter,  consti- 
tuting one  or  more  defences  or  counterclaims. 
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§§  2939-2942.  JUSTICES'  COUBTS.  [ckaf. 

^^T'  §  ^^3^*  ^  &  <^^^  specified  in  subdivision  tliird  or  faartib 
^^'  of  section  2935  of  this  act,  a  party  may  demur  to  the  plead- 
ingof  the  adverse  party,  or,  if  it  b  a  oompkint^  to  oae  or 
more  distinct  and  separate  causes  of  action,  where  it  is 
not  sufficiently  explicit  to  be  understood ;  or  where  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action^ 
or  counterclaim,  as  the  case  may  be.  If  the  court  deems 
the  demurrer  well  founded,  it  must  permit  the  pleading 
to  be  amended ;  and  if  the  party  fails  so  to  amend,  the 
defective  pleading,  or  part  of  a  pleading,  demurred  to,  must 
be  disregarded.  If  the  court  deems  the  demurrer  not  well 
founded,  it  must  permit  the  party  making  it  to  plead  over, 
at  his  election. 


Geneiai  §  2940.  A  pleading,  except  as  otherwise  prescribed  in 
pleading,  section  2951  of  this  act,  may  be  oral  or  written.  If  it  is 
oral,  the  substance  thereof  must  be  entered  by  the  justice 
in  his  docket-book :  if  it  is  written,  it  must  be  filed  by  him^ 
and  a  reference  to  it  made  in  his  docket-book.  A  pleading 
is  not  required  to  be  in  any  particular  form ;  but  it  must 
be  so  expressed,  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. 

Aoooant,  §  2941.  For  the  purpose  of  setting  forth  a  cause  of  ae- 
ment  for  tiou,  defence,  or  counterclaim,  founded  upon  an  account,  or 
of  money,  upou  an  instrument  for  the  payment  of  money  only,  it  is 
sufficient  for  the  party  to  deliver  the  instrument,  or  a  copy 
of  the  account  to  the  court,  and  to  state  that  there  Lb  due 
to  him  thereupon,  from  the  adverse  party,  a  specified  sum^ 
which  he  claims  to  recover  or  to  set  ofE. 


Court  §  2942.  The  court  may,  upon  the  request  of  either  party^ 

quire  made  when  issue  is  joined,  require  the  adverse  party  to  ex- 
K?K?fli  hibit  his  account  or  demand,  or  to  state  the  nature  thereof^ 
as  far  as  it  is  in  his  power  so  to  do,  at  that  or  another 
specified  time ;  and  in  case  of  his  default,  it  may  preclude 
him  from  giving  evidence  of  such  parts  thereof,  as  have 
not  been  so  exhibited  or  stated. 
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CHAF.  XIX.]  PLEADINGS.  §§  2943-2947. 

§  3943.  A  variance,  between  an  allegation  in  a  pleading  immati. 
and  the  proof,  must  be  disregarded  as  immaterial,  unless  the  ^Je^^ 
court  is  satisfied  that  the  adverse  party  has  been  misled  ^^d. 
thereby,  to  his  prejudice. 


§  3944.  The  court  must,  upon  application,  allow  a  plead-  Amend- 
ing  to  be  amended,  at  any  time  before  tiie  trial,  or  during  pieadiagR 
the  trial,  or  upon  appeal,  if  substantial  justice  will  be  pro- 
moted thereby.  Where  a  party  amends  his  pleading  af- 
ter joinder  of  issue,  or  pleads  over  upon  the  decision  of 
a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction  of 
the  court,  by  oath,  that  an  adjournment  is  necessary  to  the 
adverse  party,  in  consequence  of  the  amendment  or  plead- 
ing over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  an 
amendment,  the  payment  of  costs  to  the  adverse  party. 

§  2945.  Sections  501  and  503  of    this  act  apply  to  a  Coanter. 
counterclaim  in  an  action  brought  in  a  justice's  court ;  ex- 
cept that  such  a  counterclaim  cannot  be  interposed,  unless 
it  is  of  such  a  nature,  that  a  justice's  court  has  jurisdiction 
of  a  cause  of  action  founded  thereon. 

§  2946.  Sections  505  and  506  of  this  act  apply  to  a  w.: 
counterclaim  in  an  action  asrainst  a  person  sued  in  a  repre-  executor 
eentative  capacity,  or  in  favor  of  an  executor  or  adminis-  is  %  i»rty. 
trator,  except  that  the  defendant  cannot  take  judgment 
against  the  plaintiff  upon  a  counterclaim,  for  a  sum  exceed- 
ing two  hundred  dollars. 

$  2947.  Where  the  defendant,  in  an  action  to  recover  conee- 

1     '"  <•         1  1        ii  1  •       quence  of 

damages  upon  or  lor  breach  of  a  contract,  neglects  to  m-  "^fjJS*^*^ 
terpose  a  counterclaim,  consisting  of  a  cause  of  action  in  SSS^'" 
his  favor  to  recover  damages  for  a  like  cause,  which  might 
have  been  allowed  to  him  upon  the  trial  of  the  action,  he, 
and  every  person  deriving  title  thereto  through  or  from 
him,  are  forever  thereafter  precluded  from  maintaining  an 
action  to  recover  the  same,  or  any  part  thereof. 
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§§2948-2949.  JUSTICES'  COTJETS.  [chap. xix 

TITLE  8. 

^ti!r*        §  2948.  But  the  prohibition  contained  in  the  last  section 
qomiuied.  (Joes  not  extend  to  either  of  the  following  oases : 

1.  Where  the  amount  of  the  counterclaim  is  two  hun- 
dred dollars  more  than  the  judgment  which  the  plaintif 
recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  ren- 
dered before  the  commencement  of  the  action,  in  which  it 
might  have  been  interposed 

3.  Where  the  counterclaim  consists  of  a  claim  for  un- 
liquidated damage& 

4.  Where  the  counterclaim  consists  of  a  claim,  upca 
which  another  action  was  pending,  at  the  time  when  the 
action  was  commenced. 

5.  Where  judgment  is  taken  against  the  defendant, 
without  personal  service  of  the  summons  upon  him«  or  an 
appearance  by  him. 

judg*  §  2949.  Where   a  counterclaim    is    established,   whicb 

apon  equals  the  plaintiff's  demand,  the  judgment  must  be  in 
daim.  favor  of  the  defendant.  Where  it  is  less  than  the  plain- 
tiff's demand,  the  plaintiff  must  have  judgment  for  the  resi- 
due only.  Where  it  exceeds  the  plaintiff's  demand,  the 
defendant  must  have  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff,  unless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than 
two  hundred  dollars,  or  if  no  part  of  it  is  due  from  the 
plaintiff,  the  justice  must,  at  the  election  of  the  defendant^ 
either : 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to 
satisfy  the  plaintiff's  demand,  and  render  judgment  for  the 
defendant  for  his  costs ;  in  which  case,  the  defendant  may 
maintain  an  action  for  the  residue ;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs ;  in 

which  case,  the  defendant  may  thereafter  maintain  an  action 

for  the  whole. 
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TITLI8. 


Wk^re  part  of  the  excess  is  not  due  from  the  plaintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to 
recover,  from  another  person,  so  much  thereof  as  the  judg- 
ment does  not  cancel 


§  2950.  Where,  upon  the  trial  of  an  action,  the  sum  Judx- 
totad  of  the  accounts  of  both  parties,  proved  to  the  satis-  wheu  m- 
faction  of  the  justice,  exceeds  four  hundred  dollars,  judg-  J^^ 
ment  of  discontinuanoe  must  be  rendered  against  the  plain- 
tifE,  with  costs. 

§  2951.  The  defendant  may,  either  with  or  without  ^^J^*'^ 
other  matter  of  defence,  set  forth  in  his  answer  facts, 
showing  that  the  title  to  real  property  will  come  in  quest- 
ion. Such  an  answer  must  be  in  writing ;  and  it  must  be 
signed  by  the  defendant,  or  his  attorney  or  agent,  and  de- 
livered to  the  justice.  The  justice  must,  thereupon,  coun- 
tersign the  answer,  and  deliver  it  to  the  plaintiff. 

§  2962.  In  the  case  specified  in  the  last  section,  the  de-  Under 
fendant  must  also  deliver  to  the  justice,  with  the  answer,  therS? 
a  written  undertaking,  e^eeuted  by  one  or  more  sureties,  ''°°- 
approved  by  the  justice ;  to  the  effect  that,  if  the  plaintiff, 
within  twenty  days  thereafter,  deposite  with  the  justice  a 
summons  and  complaint  in  a  new  action,  for  the  same 
cause,  to  be  brought  in  the  proper  court,  as  prescribed  in 
the  next  section,  the  defendant  will,  within  twenty  days 
after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action 
before  the  justice,  the  undertaking  must  further  provide, 
that  he  will,  at  all  times,  render  himself  amenable  to  any 
mandate,  which  may  be  issued  to  enforce  a  final  judgment 
in  the  action  so  to  be  brought  If  the  defendant  fails  to 
oomply  with  the  undertaking,  the  sureties  are  liable  there* 
upon,  to  an  amount  not  exceeding  two  hundred  dollars. 

§  3958.  The  court  in  which  a  new  action  is  to  be  brought  i^  "^ 
as  prescribed  in  the  last  section,  is  the  supreme  court,  or  JJ^^"^ 

631  brought. 
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the  county  court  of  the  jnstice'fi  county,  at  the  pla]iiti£r8 
election ;  except  that,  where  the  justice  is  a  justice  of  the 
peace  of  the  city  of  Buffalo^  it  is  the  superior  court  of 
Buffalo. 

« 

When  §  2954.  Upon  the  deHvefy  of  the  undertaking  to  the 

before      ]ustic6,  the  actiou  before  him  is  discontinued,  and  each 

justice  to    •  '  •  T  T  •.! 

be  diwjott-  party  must  pay  hie  own  costs.  The  costs  eo  paid  by  either 
party  must  be  allowed  to  him,  if -he  recovers  costs  in  the  new 
action,  to  be  brought  as  prescribed  in  the  last  two  sections. 
If  the  plaintiff  fails  to  deposit  with  the  justice  a  summons 
and  complaint  in  the  new  action,  before  the  expiration  of 
twenty  days  after  the  delivery  of  the  undertaking,  the  de- 
fendant may  maintain  an  action  against  the  plaintiff  to 
recover  his  costs  before  the  justice. 

Effeo^of       §  2955,  If  the  undertaking  is  not  delivered  to  tbe  jus- 
undeiS      *^^®>  ^®  ^^  juri^iction  of  the  action,  and  must  proceed 
taking,     therein;  and  the  defendant  is  precluded,  in  his  defence, 
from  drawing  the  title  in  question. 

When  §  2956.  If,  however,  it  appears,  upon  the  trial,  from  the 

comes  In   plaintiff's  owu  showiug,  that  the  title  to  real  property  is  in 
Sf;  qiiestion,  and  the  title  is  disputed  by  the  defendant^  Ae 
staiowing.  justice  uiust  dismiss  the  complaint^  with  costs^  and  render 
judgment  against  the  plaintiff  accordingly. 

Pleadings      §  2957.  In  the  new  action,  to  be  brought  after  an  action 

Mtion.     before  a  justice  is  discontinued,   by  the  delivery  of  an 

u^ingbe-  answer  and  an  undertaking,  as  prescribed  in  the  last  six 

tf^,  when  sections  of  this  act,  the  plaintbSE  must  complain  for  the 

ff^  °*"    same  cause  of  action  only,  upcm  which  he  relied  b^re  the 

justice ;  and  the  defendant's  answer  must  set  up  the  same 

defence  cmly,  which  he  made  before  the  justice    If  the 

action  is  to  recover  a  chattel,  which  was  replevied  in  the 

justice's  court,  each  undertaking,  given  in  the  justice's 

court,  continues  to  be  valid  in^  and  is  applicable  to^  the 

new  acti(»L 
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AST    1 

§  2968.  Where,  in  ^-  action  before  a  fasticej  tjie  plain-  ATwweroi 
tiff  has  trro  or  more  causes  of  action,  and  the  defence,  that  ou?o?  ^ 
the  title  to  real  property  will  coiie  in  question,  i^  inter*  Sus^Vf 
posed  as  to  one  or  more,  but  not  as  to  all  of  them ;  the  ^^^^'^ 
defendant  may  deliver  an  answer  and  undertaking  as  pre- 
scribed in  sections  99&1  and  9952  of  iMs  act,  with  respect 
to  the-  cause  or  causes  of'  action  orily>  in  which  titie  will  so 
come  in  question.  Whereup<Hi  the  justice,  aniat  disooiktiiiae 
the  action  as  to  those  causes  of  action  only ;  the:  Jpittiitift 
may  commence  a  new  action  therefor  in  the  proper  court; 
axkd  the  ocriginal  action  must  proceed  as  to,  the  othw  causes. 


TITLE  IV. 

Froo^dings  between  the  Joinder  of  issue  and  the  trial. 

AbtiguiI.  A^j^arnmentar 

2«  Compelling  the  attoDdance  of  a  witneas. 

8.  Commiflsion  to  take  testimony. 

*  i 

ABTICLB  FIBST. 

AtxrOURMlCEKTa. 

Sec.  ^59.  Adjournment  by  jnstlce. 

2900.  Adjournment  on  appll^tioii-of  plaintiff. 

2961.  Adjournment  on  application  of  deleadant. 

2962.  Id.;  undertaking  thereupon. 

2968.  Undertaking  to  procure  disdiarge  of  defendant  from  cuBtody. 

2964.  Wlieu  defendant  to  bc^  diacbarged. 

2965.  Subsequent  adjournments. 

2966.  Jnstaoe  may  impose  conditions  upon  adjournment. 

2967d  Adjonmmesit  when  ^vratrrant  to  attach  abnent  witneas  it  issued. 
2968.  Adjournment  not  to  exceed  ninety  days. 

§  3959.  At  the  time  of  the  return  of  a  summons,  or  of  Adjourn- 
the  joinder  of  issue  without  process,  but  at  no  other  time,  justice, 
the  justice  may,  in  his  discretion  and  upon  his  own  motion, 
adjourn  the  trial  of  the  action  not  more  than  eight  dajrs, 
unless  the  defendant  has  been  arrested ;  in  which  case,  no 
8uch  adjournment  shall  be  made. 
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TITTjB  4. 

Adjouro-  .  §  3060.  At  the  time  of  the  return  of  a  summoiis,  or  of 
^pifca!?  the  joinder  of  iesi^e  without  process,  the  justice  must^  upon 
pbi"ut!ff.  the  applieatiou  of  the  plaintifE,  adjourn  the  trial  of  the 
action^  not  more  than  eight  days^  to  a  time  fixed  by  the 
justice*  But  such  an  adjournment  shall  not  be  granted  un- 
less the  plaintifE  or  his  attorney,  if  required  by  the  defend- 
ant, makes  oath  that  the  plaintiff  oannot,  for  want  of  some 
material  testimony  or  witness^  specified  by  him,  safely  pro- 
ceed to  trial 


Adjourn.      S  2961.  At  the  time  of  the  joinder  of  issue,  tiie  justice 

ment  on  *^  ,        ,  •  '  • 

Son!^    must,  upon  the  application  of  the  defendant,  adjourn  the 
fendant.    trial  of  the  actiou,  upon  his  complying  with  the  following 
requirements : 

1.  The  defendant  or  his  attorney  must,  if  required  by 
the  plaintiff,  or  by  the  justice^  make  oath  that  he  verily 
believes  that  the  defendant  has  a  good  defence  to  the 
action,  and  that  he  cannot  safely  proceed  to  trial,  for  want 
of  some  material  testimony  or  witness,  specified  by  hinu 

2.  If  required  by  the  plaintiff,  and  the  defendant  has 
not  been  arrested  in  the  action,  an  undertaking  must  be 
given  to  the  plaintiff  in  behalf  of  the  defendant,  as  pre- 
scribed in  the  next  section.  But  such  an  undertaking  need 
not  be  given,  where  the  action  is  to  recover  a  chattel 

Such  an  adjournment  must  be  for  such  a  reasonable 
time,  fixed  by  the  justice,  as  will  enable  the  defendant  to 
procure  the  testimony  or  witnessi 


Id.;  an-       §  2962.  The  undertaking  prescribed  in  the  last  section 

derta"   - 

ther& 

upon. 


there-  ^  must  bc  cxccuted  by  one  or  more  sureties,  approved  by 


the  justice ;  and  must  be  to  the  effect  that,  if  the  plaintiff 
recovers  judgment  in  the  action ;  and  if,  before  the  expira- 
tion  of  ten  days  after  the  plaintiff  becomes  entitled  to  an 
execution  upon  the  judgment,  the  defendant  removes,  se- 
cretes, assigns^  or  in  any  way  disposes  of  any  part  of  his 
property,  liable  to  levy  and  sale  by  virtue  of  an  execution, 
except  for  the  necessary  support  of  himself  and  his  family, 
and  if  an  execution  upon  the  judgment  is  returned  wholly 
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ART.  1. 


or  partly  unsatisfied ;  the  siireties  will,  upon  demand^  pay 
to  the  plaintiff  the  sum  due  upon  the  judgment. 


§  2963.  Where  the  defendant  has  been  arrested,  the  trial  Uudeiv 
must  be  adjourned  upon  his  application,  upon  the  same  procure 
terms,  and  in  the  same  manner,  as  where  he  has  not  been  of  defend- 

,  ,  ,  aiit  from 

arrested ;  except  that  the  undertaking  prescribed  in  the  last  custody, 
section  need  not  be  given.  A  defendant,  who  procures  such 
an  adjournment,  must  continue,  during  the  time  of  adjourn- 
ment, in  the  custody  of  the  constable :  unless  he  gives  an 
undertaking  to  the  plaintiflE,  with  one  or  more  sureties, 
approved  by  the  justice,  to  the  effect  that,  if  the  plaintiff 
recovers  judgment  in  the  action;  and  if  an  execution  is 
issued  thereupon  against  the  person  of  the  defendant,  within 
ten  days  after  the  plaintiff  is  entitled  to  the  same ;  and  if 
a  i-eturn  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found ;  the  sureties  will  pay 
to  the  plaintiff  the  amount  due  upon  the  judgment.  If 
such  an  undertaking  is  given,  the  defendant  must  be  dis- 
charged from  custody. 


§  2964.  K  the  trial  of  an  action,  in  which  the  defendant  when  de- 
has  been  arrested,  is  adjourned  with  the  consent  of  both  to  be  dit- 
parties,  or  upon  the  application  of  the  plaintiff,  the  defend-  ^   ^ 
ant  must  be  discharged  from  custody. 

§  2965.  The  justice  must,  upon  the  application  of  the  de-  sutMe- 
fendant,  grant  a  second  or  subsequent  adjournment  of  the  ?ouni- 
trial  of  the  action,  upon  the  defendant's  giving  security,  if 
required,  as  prescribed  in  the  foregoing  provisions  of  this 
article,  where  he  applies  for  a  first  adjournment ;  and  upon 
Ms  proving,  by  his  own  oath  or  otherwise,  to  the  satisfao- 
tioD  of  the  justice,  that  he  cwmot  safely  proceed  to  trial  for 
want  of  some  material  testimony  or  witness ;  and  that  he 
has  used  due  diligence  to  obtain  the  testimony  or  witness. 
But  if  the  defendant  has  given  an  undertaking  upon  a  for 
^»er  adjournment,  a  new  undertaking  need  not  be  given, 
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[cffAP.  xrx. 


TITLE  4. 


unless  it  is  requii'ed  by  the  justice,  or  by  the  sureties  in  the 
former  undertaking. 


Justice 
maj  im- 
pose Con- 
di tious 
apoii  ad- 
jo  uru- 
lueut. 


§  2966.  Upon  granting  the  defendant's  application  for 
an  adjournment,  where  the  trial  has  been  once  adjourned, 
or  where  the  plaintiff  is  a  non-resident  of  the  county,  the 
justice  may,  in  his  discretion,  upon  the  plaintiff's  applica- 
tion, direct  that  any  witness  on  the  part  of  the  plaintiff, 
who  is  in  attendance,  be  then  examined  under  oath  before 
the  justice.  Thereupon  the  testimony  of  the  witness  must 
be  reduced  to  writing,  certified  by  the  justice,  and  retained 
by  him ;  to  be  read  upon  the  trial,  with  the  same  effect,  and 
subject  to  the  same  objections,  as  if  it  was  then  given  orally 
by  the  witness. 


Adjourn-  §  2967.  Where,  upon  a  trial,  a  waiTant  of  attachment  is 
when  issued  to  compcl  the  attendance  of  a  witness,  who  has  failed 
to  attach  to  appear  in  obedience  to  a  subpoena,  the  justice  may,  in 
witness     his  discrctiou,  adjourn  the  trial,  for  such  a  time  as  he  deems 

is  issued.  «         t  hi  j«         z» 

necessary  for  the  return  of  the  waiTant,  not  exceeding  five 


days. 


men^uot       §  2968.  The  trial  of  an  action  shall  not  be  adjourned  to 
uhfet°**^  a  time  beyond  ninety  days  from  the  joinder  of  issue,  with- 
days.        out  the  couscut  of  both  parties,  except  in  one  of  the  foUow- 
insc  cases : 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has 
not  been  procured,  so  that  it  is  necessary  to  issue  a  new 
venire,  or  to  summon  one  or  more  talesmen,  the  trial  may 
be  adjourned,  not  more  than  two  days  beyond  the  ninet}* 
days,  in  order  to  enable  the  jury  to  be  procured. 

L\  Where  a  jury  has  not  been  able  to  agree  upon  a  ver 
diet  and  is  discharged,  the  trial  may  be  adjourned  a  suffi- 
cient  time  beyond  the  ninety  days,  to  enable  a  new  jury  to 
be  procui^d,  as  prescribed  in  title  fifth  of  this  chapter. 

8.  Where  a  warrant  of  attachment  has  been  issued  to 
compel  the  attendance  of  a  witness,  as  prescribed  in  the 
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last  section,  or  a  warrant  has  been  issued  to  commit  a  recu- 
sant witness,  as  prescribed  in  title  fifth  of  this  chapter,  an 
adjournment  made  thereupon,  as  prescribed  by  law,  is  not 
deemed  a  part  of  the  ninety  days. 


ART.  3. 


ABTIOI^  SECOND. 

COMFBLLINO  THB!  ATTENDANCE  OF  A   W1TNE88. 

Sec.  2969.  Wlien  jusUce  xxiiLy  U»ji^  0vJi>pcDua. 

2970.  Subpoena ;  how  served. 

2971.  Warrant  of  attachment  against  defaulting  witneel^. 

2972.  Id.;  how  executed;  fees  thereupon. 
2978.  Id.;  when  witness  is  in  adjoining  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id. ;  bow  imposed. 

2976.  Mimite  of  conviction. 

2977.  Eiecutxon  thereupon. 

2978.  Zifonef  collected;  how. applied. 

2979.  Defaulting  witness  liable  for  damages. 

§  2969.  A.  justice  of  the  peace  may  issne  a  snbpoena^  to  when 
compel  a  Witness  to  attend,  in  the  county  where  the  justice  may  issue 

■**  •  8ubp<ftiia. 

resides,  or  in  an  adjoining  county,  but  not  otherwise,  for 
the  purpose  of  testifying  upon  the  trial  of  an  action,  piend* 
ing  before  himself,  or  before  another  justice.  The  sub- 
poena may  require  the  witness^  except  as  otherwise  ex- 
pressly prescribed  by  law,  to  bring  with  him  any  book  or 
paper,  relating  to  the  tnerits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a 
witness  before  another  justice,  unless  the  person  applying 
therefor  proves,  by  his  own  oath,  or  the  oath  of  another 
person,  that  an  action  is  actually  pending  before  the  other 
justice. 


§  2970.  A  subpoena  may  be  served  by  a  constable,  or  subpcena 
by  any  other  person.  It  must  be  served  by  reading  it,  served, 
or  stating  its  contents,  to  the  witness,  and  by  paying  or 
tendering  to  him  his  lawful  fee  for  one  day's  attendance 
as  a  ^vitness.  Where  it  is  served  by  a  constable,  his  re- 
turn thereto,  stating  the  manner  of  service  and  the  sum 
paid,  is  presumptive  evidence  of  the  facts  therein  stated. 
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wa™t  §  2971.  Where  it  is  made  to  appear,  to  the  satisfac- 
meu"*^^'  tioii  of  ^^^  justice,  by  affidavit  or  other  proof,  that  a  person, 
^fiuit-  duly  subpoenaed  to  attend  before  him  in  an  action,  has  re- 
lug  wit-  f^gQ^  Qp  neglected  to  attend  as  a  witness  in  obedience  to 
the  subpoena ;  and  no  just  cause  for  the  neglect  or  refusal 
is  shown  to  exist ;  and  the  party,  in  whose  behalf  the  wit- 
ness was  subpoenaed,  or  his  attorney,  makes  oath  that  the 
testimony  of  the  witness  is  material ;  the  justice  must  issue 
a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  puipose  of  compelling  the  at- 
tendance of  the  witness. 


Id. ;  how  §  2972.  Such  a  warrant  of  attachment  must  be  executed 
feeBthere^  in  the  Same  manner  as  an  order  of  arrest.  The  fees  of  the 
justice  and  constable  for  issuing  and  serving  it,  must  be 
paid  by  the  person  against  whom  it  is  issued,  miless  he 
shows  a  reasonable  excuse,  to  the  satisfaction  of  the  justice, 
for  his  omission  to  attend ;  in  which  case,  the  party  procur- 
ing the  warrant  must  pay  them,  and,  if  he  recovers  costs, 
the  amount  thereof  must  be  allowed  to  him  as  part  of  his 
costs. 

Id. ;  when  §  2973.  Where  the  delinquent  witness  is  within  an  ad- 
in  adjoin-  joining  couuty,  the  constable,  to  whom  the  warrant  of 
ij.  attachment  is   directed,  may  arrest  the  witness  in  that 

county,  and  bring  him  before  the  justice.  The  constable, 
while  he  is  within  the  adjoining  county  for  that  purpose, 
has  all  the  powers  of  a  constable  of  that  county,  with 
respect  to  the  warrant  so  issued  to  him. 

Fine  for        §  2974.  A  person,  duly  subpoenaed  as  a  witness,  who, 

to  stteud,  without  a  reasonable  excuse,  proved  by  his  oath  or  the  oath 

tistifj.      of  another  person,  fails  to  attend ;  or,  attending,  refuses  to 

testify ;  must  be  fined,  by  the  justice  before  whom  the 

action  is  pending,  for  each  non-attendance  or  refusal,  such 

a  sum,  not  less  than  one  dollar  nor  more  than  ten  dollars,  aa 

the  justice  thinks  it  reasonable  to  impose  upon  him,  as  a 

fine  therefor. 
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§  2975,  The  fine  may  be  summarily  imposed  by  the  jus-  i^how 
tice,  upon  the  application  of  the  party  in  whose  behalf  the  *™>^*®^- 
witness  was  sabpoenaed,  at  any  time  during  the  trial,  when 
the  defaulting  witness  is  present,  and  has  an  opportunity 
to  be  heard.  If  it  is  not  imposed  during  the  trial,  the  jus- 
tice, at  any  time  M^thin  five  days  after  judgment  is  ren- 
dered, must,  upon  the  application  of  the  party,  issue  a  war- 
rant, directed  generally  to  any  constable  of  the  county, 
commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein 
specified,  the  time  to  be  not  more  than  twelve  days  after 
issuing  the  warrant,  to  show  cause  why  a  fine  should  not 
be  imposed  upon  him. 

§  2976.  The  justice  imposing  the  fine  must  enter  in  his  Minateof 
docket-book  a  minute    of   the  conviction,   of  the   cause  tion. 
thereof,  of  the  amount  of  the  fine,  and  of  the  costs.    The 
minute  is  d*eemed  a  judgment  against  the  delinquent,  in 
favor  of  the  oflScer  to  whom  fines  are  directed  to  be  paid, 
by  section  2876  of  this  act. 


§2977.  If  the  whole  amount  of  the  fine  and  costs  is  not  Exeoa* 
forthwith  paid  to  the  justice,  he  must  issue  an  execution,  upon, 
directed  generally  to  any  constable  of  the  county,  com- 
manding the  constable  to  collect  the  sum  remaining  un- 
paid, of  the  goods  and  chattels  of  the  delinquent,  within 
the  county,  and,  for  want  thereof,  to  take  him,  and  convey 
him  to  the  jail  of  the  county,  there  to  remain  until  he  pays 
that  sum,  not  exceeding  thirty  daya  Upon  the  delinquent 
being  committed  to  jail,  the  keeper  thereof  must  keep  him 
m  close  custody  therein,  until  he  is  entitled  to  a  discharge, 
as  specified  in  the  execution. 


§  2978.  The  money  collected  by  virtue  of  the  execution  Mon^ 
must  be  forthwith  paid  by  the  constable  to  the  justice,  how 
The  justice  must,  within  ten  days  after  he  receives  a  fine,  or 
any  part  thereof,  from  the  constable  or  the  delinquent,  pay 
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the  money  to  the  officer,  to  whom  the  fines  are  directed  to 
be  paid,  by  section  2875  of  this  act,  for  the  nse  of  the  poor. 

Default-  §  2979.  A  person,  subpoenaed  as  prescribed  in  this  arti- 
ueas  liable  cle,  who  ncglccts  or  Tcfuses  to  obey  the  subpoena,  or  to  tes- 
ages.    '   tify,  is  also  liable  to  the  party,  in  whose  behalf  he  was  sub 

poenaed,  for  all  damages  which  the  party  sustains  by  reason 

of  his  neglect  or  refusal. 


ABTICLE  THIRD* 

CknoassioN  to  takb  TEermovt, 

Sac.  2980.  CommisBion  to  examine  witnesB  upon  interrogmtories. 
2081.  Id.;  orally. 
2982.  When  and  how  granted, 
2988.  Adjournment. 

2984.  Execation  and  retnni  of  eommlislon. 
2985«  Heoeipt  thereof  hj  ]\iei\ce. 

2986.  When  deposition  evidence. 

2987.  Powers  of  commissioners. 

Oommia.  §  2980.  Where  the  defendant  has  neglected  to  appear 
examine  uDOu  the  rctum  of  a  summons,  or  has  failed  to  answer  the 
ap9n  uh  complaint,  or  where  an  issue  of  fact  has  been  joined  in  an 
action ;  and  it  appears,  by  affidavit,  upon  the  application  of 
either  party,  that  a  witness,  not  within  the  county  where 
the  action  is  pending,  or  an  adjoining  county,  is  material  in 
the  prosecution  or  defence  of  the  action,  the  justice  may 
award  a  commission  to  one  or  more  competent  persons, 
authorizing  them,  or  either  of  them,  to  examine  the  witness 
under  oath,  upon  interrogatories  to  be  settled  by  the  jus- 
tice, or  by  the  written  agreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  commission ;  to  take  and 
certify  the  deposition  of  the  witness ;  and  to  return  the 
same  by  mail,  addressed  to  the  justice. 


M  ;  §  2981.  If  both  parties  expressly  consent,  a  commission 

granted  as  prescribed  in  this  article  may  issue  without  writ- 
ten interrogatories,  and  the  deposition  may  be  taken  upon 
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AST    A. 

oral  questioxis.  In  that  <;^ae)  section  900  of  tliift  act  applies 
to  the  execution  of  the  commission ;  and  a  copy  of  that  sec- 
tion must  be  annexed  thereto.  Notice  of  the  time  or  place 
of  the  examination  of  a  witness,  by  virtue  thereof,  need 
not  be  given. 


§  2982,  The  commission  may  be  granted  by  the  justice  "^iiey  bu« 
without  notice,  upon  the  application  of  the  plaintiff,  made  ^teit 
at  the  return  of  the  summons,  or  upon  the  application  of 
either  party,  made  at  the  time  of  the  joinder  of  issue.  It 
may  also  be  granted  at  any  time  after  the  joinder  of  issue, 
upon  the  application  of  either  party,  accompanied  with 
proof,  by  affidavit,  that  six  days'  written  notice  of  the  ap- 
plication  has  been  ser^  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  justice. 


ment 


§  2983.  Where  a  commission  is  granted  upon  the  appli-  Adjoon- 
cation  of  the  plaintiff,  he  is  entitled  to  one  or  more  adjourn- 
ments of  the  trial,  as  may  be  necessary  to  procure  the 
commission  to  be  executed  and  returned;  not  exceeding 
the  length  of  time  for  which  the  trial  might  be  adjourned 
upon  the  application  of  the  defendant. 


§2984.  The  commission  must  be  executed  and  returned,  Hxeoa. 
as  prescribed  in  section  901  of  this  act;  and  a  copy  of  that  retarnor 
section  must  be  annexed  thereto,  except  that  subdivision  iion. 


sixth  thereof  may  be  omitted. 


§  2985.  The  justice,  to  whom  the  package  containing  the  Receipt 
commission  is  transmitted  by  mail,  must  receive  it  from  juitioe. 
the  post-office,  and  open  and  ffle  it,  indorsing  thereupon 
the  date  of  his  so  doing.     It  must  remain  on  file  with  him, 
until  the  trial ;  but  either  party  is  entitled  to  inspect  it  on   . 
file. 
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wh^o^de-      §  2986.  Sections  902  and  908  of  this  act  apply  to  a  com- 

•Tfdeno^  mission,  issued  as  prescribed  in  this  article;  and  to  the 

execution  thereof.     A  deposition  taken  thereunder  may  be 

read  in  evidence  upon  the  trial  by  either  party,  and  has  the 

effect  specified  in  section  911  of  this  act. 


Powen  of      §  2987.  Where  the  commission  is  executed  within  the 
si<m«n.     State,  the  commissioner,  or,  if  there  are  two  or  more,  a  ma- 
jority of  them,  have  the  same  power  to  issue  a  subpoena, 
to  swear  a  witness^  and  to  compel  his  attendance,  that  a 
justice  of  the  peace  has,  in  an  action  pending  before  him. 


TITLE  V. 

TYial  and  its  incidents. 

Sec.  3988.  Efl^  of  fsilure  of  defendant  to  appau. 
29S9.  When  Justice  to  try  issue  of  fact. 

2990.  When  juiy  trial  may  be  demanded. 

2991.  Venire. 

2992.  Id.;  in  action  between  two  townfl,  etc 
2998.  Delivery,  execution,  and  return  of  venire. 

2994.  Ballots  ;  how  prepared. 

2995.  Drawing  jury. 

2996.  Talesmen. 

2997.  New  venire. 

2998.  Juror's  oath. 

2999.  Jniy  to  hear  proof  8. 

8000.  Witness's  oatK 

8001.  Witness  refusing  to  be  sworn,  etc.    Warrant  thereupon. 

8002.  Contents  of  warrant ;  imprisonment  of  recusant  witness. 
8008.  Adjournment  thereupon. 

8004.  Ex  parte  affidavit ;  when  evidence. 

8005.  Competency  of  witness ;  how  determined. 

8006.  Constable  to  keep  jury ;  his  oath. 

8007.  Rendition  of  verdict ;  plaintiff  need  not  be  called. 

8008.  Jury  when  to  be  discharged ;  new  venire. 

8009.  Fine  to  be  imposed  on  defaulting  juror. 

BffMH  of  §  2988.  Where  the  defendant  makes  default  in  appear 
liefead-  ing  or  pleading,  upon  the  return  of  a  summons,  which  has 
appear,     been  duly  served  as  prescribed  in  this  chapter,  the  justice 
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must  hdST  the  allegations  and  proofs  of  the  plaintiff^  and 
render  judgment  according  to  law  and  equity,  as  the  very 
right  of  the  case  appears. 

8  2989.  Where  an  issue  of  fact  has  been  joined,  if  neither  when  at 
party  demands  a  trial  by  jury,  the  justice  must  try  the  iMueot  ' 
issue,  hear  the  allegations  and  proofs  of  the  paiiies,  and 
render  judgment  as  prescribed  in  the  last  section. 

8  2990.  After  an  issue  of  fact  has  been  joined,  and  at  wnen 

•  •  ...A  jujy  trial 

any  time  before  the  justice  proceeds  to  an  investigation  of  may  be 
the  merits  of  the  action,  by  swearing  a  witness,  or  receiv-  «<*• 
ing  evidence,  either  party,  or  his  attorney,  may  demand  a 
trial  by  jury, 

■ 

§  2991.  Where  a  trial  by  jury  is  duly  demanded,  the  ^ 
justice  must  issue  a  venire,  directed  generally  to  any  con- 
stable of  the  county  wherein  the  action  is  to  be  tried,  com- 
manding him  to  notify  twelve  men  of  the  town  or  city 
where  the  justice  resides,  qualified  to  serve,  and  not  ex- 
empt from  serving,  as  trial  jurors  in  courts  of  record ;  not 
of  kin  to  the  plaintiff  or  defendant ;  and  not  interested  in 
the  action ;  to  attend  before  the  justice,  at  a  time  and 
place  specified  therein,  to  form  a  jury  for  the  trial  of  the 
action.  But  if  the  parties  agree  upon  a  number  of  jurors, 
less  than  six,  to  try  the  action,  the  venire  must  direct  the 
constable  to  notify  twice  the  number  so  agreed  upon. 


§  2992.  Where  the   action  is  between  two   towns   or  idj  lu 
cities,  or  between  a  town  and  a  city,  the  venire  must  direct  between 
the  constable  to  notify  twelve  men  of  the  county,  who  are  towM^^u: 
qualified  and  not  exempt,  as  prescribed  in  the  last  section, 
and  who  are  not  interested  in  the  matter  at  issue,  to  form 
a  jury  for  the  trial  of  the  action. 

§  2993.  The  justice  must  deliver  the  venire,  or  cause  it  DeiiTen 
to  be  delivered,  to  a  constable  of  the  county,  disinterested  tion.  and 

«  J  o  return  of 

o4o  T-enire. 


§§  29d4^996. 
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[objlp.  xrx. 
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between  tlie  parties,  who  has  not  acted^  or  been  employed 
to  act,  as  the  attorney  or  agent  of  either  party,  with  respect 
to  any  claim  or  matter  in  controveusy  in  the  aetion,  and  to 
whom  neither  party  offers  any  other  reasonable  objection. 
The  constable  shall  not  notify  any  person,  whom  he  has 
reason  to  believe  to  be  biassed  or  prejudiced,  in  favor  of  or 
against  either  party ;  and  he  must,  in  aU  other  respects, 
execute  the  venire  fairly  and  impartially.  He  must  notify 
the  jurors  personally,  and  indorse  upon  or  annex  to  the 
venire,  and  deliver  to  the  justice,  a  return  under  his  hand, 
containing  a  list  of  the  persons  notified. 


how 


nowpro- 
pttreo. 


Bftiiota;  I  2994.  For  the  purpose  of  procuring  a  jury  to  try  the 
action,  the  justice  must  prepare,  or  cause  to  be  prepared, 
ballots,  uniform,  as  nearly  as  may  be,  in  appearance,  by 
writing  the  nai;e  of  each  person  ret  Jmed,  who  attends, 
upon  a  separate  piece  of  paper.  The  constable,  in  the 
presence  of  the  justice,  must  roll  up  or  fold  each  ballot  in 
the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the 
others,  and  so  that  the  name  is  not  visible.  The  ballots 
must  be  deposited  in  a. box,  or  other  convenient  receptacle 


Umrniog 


§  2995.  The  justice  must  then  openly  draw  out,  one  af- 
te^  another,  six  of  the  ballots,  or  such  smaller  number 
thereof  as  the  pai^tiee  have  agreed  upon.  If  a  person, 
whose  name  is  di*awn,  is  challenged  and  set  aside,  or  is  ex- 
cused, another  ballot  must  be  drawn ;  and  so  on,  success- 
ively, until  the  required  number  of  persons  is  obtained. 
Those  persons  constitute  the  jury  to  try  the  action. 


lUMiMii.  §  3996.  If  a  sufficient  number  of  competent  jurors  is  not 
drawn,  the  justice  may,  in  his  discretion,  either  issue  a  new 
venire,  or  direct  the  constable  to  require  the  attendance  of 
such  a  number  of  talesmen  from  the  bystanders,  or  others, 
duly  qualified,  and  against  whom  no  cause  of  challenge 
appears,  as  the  justice  deems  sufficient  for  the  pujtpose. 
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§  2997.  If  the  constable,  to  whom  the  yenire  is  deliv-  Kew 
ered,  does  not  return  it  as  required  thereby ;  or  if  a  fuU  ^^'*^- 
jury  is  not  obtained  in  the  manner  prescribed  in  the  fore- 
going sections  of  this  title,  the  justice  must  issue  a  new 
venire. 


§  2998.  The  justice  must  administer  an  oath  or  affirma-  Jnroi't 
tion  to  each  juror,  well  and  truly  to  try  the  matter  in  differ- 
ence between ,  plaintiff,  and , 

defendant,  and,  unless  discharged  by  the  justice,  a  true  ver- 
dict to  give,  according  to  the  evidence. 


§  2999.  After  the  jurors  have  been  duly  sworn,  they  Jury  to 
must  sit  together,   and   hear  the  allegations  and  proofs  proofs. 
of    the  parties,   which  must  be  made  publicly,   in  their 
presence. 

§  3000,  A  person  offered  as  a  witness,  must,  before  any  witnet^'i 
testimony  is  given  by  him,  be  duly  sworn  or  affirmed,  to 
the  effect  that  the  evidence  which  he  shall  give,  relating 

to  the  matter  in  difference  between ,  plaintiff, 

and ,  defendant,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth. 


§  3001.  Where  a  witness,  attending  before  a  justice  in  witneM 
an  action,  refuses  to  be  sworn  or  affirmed  in  the  form  pre-  ^  ^ 
scribed  by  law ;  or  to  answer  a  pertinent  and  proper  quest-  JJ^-^^** 
ion ;  or  neglects  or  refuses  to  produce  a  book  or  paper  ^^^^^ 
which  he  has  been  duly  subpoenaed  to  produce,  as  pre- 
scribed in  section  2969  of  this  act,  or  duly  required  to  pro- 
duce by  an  order,  made  as  prescribed  in  section  867  of  this 
act ;  and  the  party,  at  whose  instance  he  attended,  makes 
oath  that  the  testimony  of  the  witness,  or  that  the  book  or 
paper,  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by 
warrant,  commit  the  witness  to  the  jail  of  the  county. 
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contento       §  8002.  The  warrant  most  specify  the  cause  for  which 
nntrtm-  it  IB  issued.    If  It  is  issaed  for  refusing  to  answer  a  quest- 
ment'of    ion,  the  question  must  be  specified  therein ;  if  for  neglect- 
witneet.    iug  or  refusing  to  produce  a  book  or  paper,  the  same  must 
be  described  with  convenient  certainty.    The  recusant  wit- 
ness must  be  closely  confined,  by  virtue  of  the  warrant,  un- 
til he  submits  to  be  sworn  or  affirmed,  or  to  answer,  or  to 
produce  the  book  or  paper  required,  as  the  case  may  be ;  or 
is  otherwise  discharged  according  to  law. 


Adjonm-      §  3003.  The  justice  must  thereupon,  from  time  to  time, 

there-      at  the  request  of  the  party  in  whose  behalf  the  witness 

attended,  adjourn  the  trial,  until  the  witness  testifies,  or 

produces  the  book  or  paper  required,  or  dies,  or  becomes 

a  lunatic,  or  is  discharged  according  to  law. 

i^£wf-       §  8004.  An  ex  parte  affidavit  shall  not  be  received  in 
wher    *  evidence  upon  a  trial,  without  the  consent  of  both  parties, 
except  in  a  case  where  it  is  specially  allowed  by  law. 


Compe-        §  3005.  An  objection  to  the  competency  of  a  witness 
witaeu;    must  be  tried  and  determined  by  the  justice.    Where  the 

how  d©-  . 

termined.  gi'ound  of  the  objcctiou  depends  upon  a  matter  of  fact,  evi- 
dence may  be  given  thereupon,  as  upon  any  other  question 
of  fact ;  except  that,  if  the  witness  is  examined  thereupon 
by  the  party  objecting,  no  other  testimony  shall  be  re- 
ceived from  either  party  as  to  his  competency. 


Coutabie  §  3006.  After  hearing  the  allegations  and  proofs,  the 
ju]7;his  jury  must  be  kept  together  in  a  private  and  convenient 
place,  under  the  charge  of  a  constable,  until  they  all  agree 
upon  their  verdict ;  and,  for  that  purpose,  the  justice  shall 
administer  to  the  constable  the  following  oath:  ^'You 
swear  in  the  presence  of  Almighty  God,  that  you  will,  to 
the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurors 
upon  this  trial  together,  in  a  private  and  convenient  place, 
546 


CHAP.  XIX.]  TRIAL.  §§3007-3009. 

without  any  meat  or  drink,  except  such  as  shall  be  ordered 
by  me ;  that  you  will  not  suffer  any  communication  to  be 
made  to  them,  orally  or  otherwise ;  that  you  will  not  com- 
municate with  them  yourself,  orally  or  otherwise,  unless  by 
my  order,  or  to  ask  them  whether  they  have  agreed  upon 
their  verdict,  until  they  are  discharged ;  and  that  you  will 
not,  before  they  render  their  verdict,  communicate  to  any 
person  the  state  of  their  deliberations,  or  the  verdict  they 
have  agreed  upon  '\ 


§  3007.  When  the  jurors  have  agreed  upon  their  verdict,  Rendi- 
they  must  publicly  deliver  it  to  the  justice,  who  must  enter  ^f'fK*! 
it  in  his  docket-book.     It  is  not  necessary  to  call  the  plain-  P®^?^ 
tiff  before  receiving  the  verdict ;  and  the  plaintiff  cannot   ' 
submit  to  a  nonsuit  or  withdraw  the  action,  after  the  cause 
has  been  committed  to  the  jury, 

§  3008.  Where  the  justice  is  satis^ed  that  the  jurors  can-  jozj 
not  agree  upon  a  rerdict,  after  having  been  out  a  reason-  be  dis- 
able time,  he  may  discharge  them,  and  issue  a  new  venire,  uew 
returnable  within  forty-eight  hours ;  unless  the  parties  con- 
sent, and  their  consent  is  entered  in  the  justice's  docket- 
book,  that  the  justice  may  render  judgment  upon  the  evi- 
dence already  before  him ;  which  he  may  do,  in  that  case. 

§  3009.  A  person  duly  notified  to  attend  as  a  juror,  who  Fine  to  i« 
fails  to  attend,  or,  attending,  refuses  to  serve,  without  a  onde- 
i-easonable  excuse,  proved  by  his  oath,  or  the  oath  of  an-  juror, 
other  person,  is  liable  to  the  same  fine,  to  be  imposed  and 
collected,  with  costs,  in  like  manner,  and  applied  to  the 
same  use,  as  is  prescribed  in  article  second  of  title  fourth 
of  this  chapter,  with  respect  to  a  person  subpoenaed  as  a 
witness,  and  not  attending,  or  attending  and  refusing  to 
testify. 
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tlTU*. 

TITLE  VI. 
Judgment;  and  docketing  the  saTM. 

Sec.  8010.  Jadgment  by  oonfesBioa. 

8011.  Id.;  mode  of  oonfeacdiig Judgment. 

8013.  Id.;  when  void. 
8018.  Judgment  of  nonsuit. 

8014.  Judgment  upon  verdict,  etc. 

8015.  When  judgment  to  be  rendered. 

8016.  Remitting  part  of  verdict,  etc. 

8017.  Transcript  of  judgment ;  docketing  the  same. 

8018.  Id. ;  when  execution  may  issue  against  person. 

8019.  Id.;  in  action  for  a  chattel. 

8020.  Judgment  against  joint  debtors. 

8021.  Docketing  the  same ;  action  thereupon. 

8022.  Docketing  Judgment  in  another  oountj. 

8028.  Justice  may  give  transcript,  after  expiration  of  his  term. 

meuTby        §  ^010.  A  justice  of  the  peace  may  enter  a  judgment 

foi'*"*"    upon  the  confession  of  the  defendant,  in  any  case,  where 

the  amount  confessed  does  not  exceed  the  sum  of  five  hun* 

dred  dollars,  with  such  a  stay  of  execution,  if  any,  as  is 

agreed  upon  by  the  parties  to  the  judgment 

Id.;  §  8011.  A  judgment  upon  confession  shall  not  be  ren- 

oonfeet-    dered,  imless  the  following  requisites  are  complied  with : 
ment.  1.  The  defendant  must  personally  appear  before  the 

justice. 

2.  The  confession  rfiust  be  in  writing,  signed  by  the  de- 
fendant, and  filed  with  the  justice, 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accompanied  with  the  affi- 
davit of  the  defendant  and  of  the  plaintiff,  stating  that  the 
defendant  is  honestly  and  justly  indebted  to  the  plaintiff 
in  the  sum  specified  therein,  over  and  above  all  just  de- 
mands which  the  defendant  has  against  the  plaintiff ;  and 
that  the  confession  is  not  made  or  taken  with  intent  to 
defraud  any  creditor. 


Id, -.when      §  3012.  A  judgment  confessed,  otherwise  than  as  pre- 
scribed in  the  last  section,  is  void,  as  against  every  person, 


rold. 
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except  a  purcliaser  in  good  faith  of  property,  peal  or  per-   ""**  ** 
sonal,  thereunder,  and  the  defendant  making  the  confession. 


§  3013.  Judgmeut  of  nonsuit,  with  costs,  must  be  ren-  Judg^ 
dered  against  a  plaintiflE  prosecuting  an  action  before  a  jus-  nousuit. 
tice  of  the  peace,  in  either  of  the  following  cases : 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  sum- 
mons is  returnable,  or  within  one  hour  after  the  time  to . 
which  the  trial  has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial 


§  3014.  Where  a  verdict,  or  the  decision  of  the  justice  J«dj:- 
upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either  upon 
party,  the  justice  must  render  judgment  against  the  ad- 
verse party  in  conformity  thereto,  with  costs,  except  as  is 
otherwise  specially  prescribed  by  law. 


§  3015.  Where  the  plaintiff  is  nonsuited,  or  discontinues  when 
or  withdraws  the  action ;  or  where  judgment  is  confessed,  to  be 
or  a  verdict  is  rendered ;  or  where,  at  the  close  of  the  trial, 
the  defendant  is  in  custody;  the  justice  must  forthwith 
render  judgment,  and  enter  it  in  his  docket-book.  In 
every  other  case,  he  must  render  judgment  and  enter  it  in 
his  docket-book,  within  four  days  after  the  cause  has  been 
finally  submitted  to  him. 

§  3016.  Where  a  verdict,  or  the  decision  of  the  justice  Remit, 
upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either  o"?e^^^ 
party  for  a  sum  of  money,  the  prevailing  party  may  remit   *^ '  ®  ®' 
any  portion  thereof,  and  take  judgment  for  the  residue. 


8  3017.  A  justice  of  the  peace  who  renders  a  lud^ment,  Tran- 

except  m  an  action  to  recover  a  chattel,  must,  upon  the  Judg- 

application  of  the  party  in  whose  favor  the  judgment  was  docketiD^ 

rendered,  and  payment  of  the  fee  therefor,  deliver  to  him 

a   transcript  of  the  judgment.     The  county  clerk  of   the 
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'""*"*'  county,  in  which  the  judgment  was  rendered,  must,  upon 
the  presentation  of  the  transcript,  and  payment  of  the  fees 
therefor,  indorse  thereupon  the  date  of  its  receipt,  file  it 
in  his  office,  and  docket  the  judgment,  as  of  the  time 
of  the  receipt  of  the  transcript,  in  the  book  kept  by  him 
for  that  purpose,  as  prescribed  in  article  third  of  title  first 
of  chapter  eleventh  of  this  act  Thenceforth  the  judgment 
is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly ;  except  that  an  execu- 
tion can  be  issued  thereupon  only  by  the  county  clerk,  as 
prescribed  in  section  3043  of  this  act,  and  that  the  judg 
ment  is  not  a  lien  upon,  and  cannot  be  enforced  against, 
real  property,  unless  it  is  for  twenty-five  dollars  or  more, 
exclusive  of  costs. 

executum  §  3018.  If  the  action,  in  which  the  judgment  is  rendered, 
S^auist  "^  is  one  of  the  actions  specified  in  subdivision  first  or  second, 
P«"**"-  of  section  2895  of  this  act,  or  if  an  order  of  arrest  was 
granted,  and  was  executed,  in  a  case  specified  in  subdivi- 
sion third  of  that  section,  and,  in  either  case,  if  the  defend- 
ant is  a  male  person,  the  justice  must  insert,  in  each  tran- 
script given  by  him,  as  prescribed  in  the  last  section,  the 
words,  "  defendant  liable  to  execution  against  his  person ''' ; 
and  a  like  note  must  also  be  made  in  the  docket  of  the 
judgment,  made  by  the  county  clerk. 

Id.; In  §  3019.  A  justice  of  the  peace,  who  renders  judgment 

for  a  ^  for  a  chattel,  which  has  been  delivered  to  the  unsuccessful 
party,  or  for  the  value  thereof,  in  case  a  return  thereof  can- 
not be  had,  must,  where  the  value  exceeds  twenty-five  dol- 
lars, upon  the  application  of  the  party  in  whose  favor  the 
judgment  was  rendered,  and  payment  of  the  fee  therefor, 
deliver  to  him  a  transcript  of  the  judgment,  stating  the 
particulars  thereof.  The  county  clerk  of  the  county,  in 
which  the  judgment  was  rendered,  must,  upon  the  present- 
ation of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 

office,  and  docket  the  judgment,  as  of  the  time  of  the  re 
660 


chattel. 


CHAP.  XIX.J  DOCKETING  JUDGMENT.  §g  302(>-302L 

=  ■ 

ceipt  of  the  transcript,  in  the  book  kept  by  him  for  that 
purpose,  as  prescribed  in  article  third  of  title  first  of  chap 
ter  eleventh  of  this  act,  and  must  also  enter  in  the  docket 
the  particulars  of  the  judgment,  as  stated  in  the  transcript 
of  the  justice.  Thenceforth  the  judgment  is  deemed  a 
judgment  of  the  county  court  of  that  county,  and  must  be 
enforced  accordingly ;  except  that  an  execution  can  be  is- 
sued thereupon  only  by  the  coimty  clerk,  as  prescribed  in 
section  3043  of  this  act. 


§  8020.  Where  an  action  is  brought  against  two  or  more  Jadg- 
persons,  jointly  indebted  upon  contract,  and  the  summons  ^ 
is  served  upon  one  or  more,  but  not  upon  all  of  them,  if  debton. 
the  plaintiff  recovers  judgment,  it  must  be  entered  against 
aU,  in  the  mode  prescribed  in  section  1982  of  this  act. 
Sections  1933,  1934,  and  1935  of  this  act  apply  to  such  a 
judgment,  and  to  each  execution  issued  thereupon ;  except 
that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  sec* 
tion  1934  of  this  act. 


§  3021.  The  justice  who  gives  a  transcript  of  a  judgment,  Docket- 
taken  as  prescribed  in  the  last  section,  must  distinctly  des*  same; 
ignate,  in  the  transcript,  each  defendant  who  was  not  sum-  ther©- 
moned.  Thereupon  the  clerk,  who  dockets  the  judgment, 
must  make  in  the  docket,  under  or  opposite  the  name  of 
each  defendant  not  summoned,  an  entry,  as  prescribed  in 
section  1936  of  this  act ;  and  the  provisions  of  that  section 
apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  can  be  maintained  in  a  jus- 
tice's court  against  the  defendants  summoned,  only  in 
a  like  case,  and  with  like  effect,  as  if  they  were  the 
only  defendants  in  the  original  action.  An  action  may  be 
maintained  against  the  defendants  not  summoned,  as  pre- 
scribed in  section  1937  of  this  act,  in  any  court  having 
jurisdiction  thereof ;  and  the  plaintiff  is  entitled  to  costs^ 
upon  recovering  final  judgment  therein,  where  the  sum  re- 
maining unpaid  is  twenty-five  dollars  or  more. 
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TITLE  7. 

Docket- 
ing judg- 
ment in 
snother 
eountj. 


§  3022.  The  clert,  with  whom  a  transcript  given  by  a 
justice  is  filed,  as  prescribed  in  either  of  the  foregoing  sec- 
tions of  this  title,  must  furnish  to  any  person  applying 
therefor,  and  paying  the  fees  allowed  by  law,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his 
signature.  A  county  clerk,  to  whom  such  a  transcript  is 
presented,  must,  upon  payment  of  the  fees  therefor,  imme- 
diately file  it,  and  docket  the  judgment  in  the  appropriate 
docket-book  kept  in  his  office,  in  like  manner  as  the  judg- 
ment was  docketed  by  the  first  county  clerk.  The  judg- 
ment, when  docketed  as  prescribed  in  this  section,  has  the 
like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county 
where  it  was  so  docketed,  as  if  it  was  rendered  by  a  jus- 
tice of  the  peace  of  that  county,  and  docketed  upon  filing 
his  transcript ;  except  that  where  an  application  for  leave 
to  issue  an  execution  is  necessary,  it  must  be  made  to  the 
county  court  of  the  county  where  the  judgment  was 
rendered. 


Justice  .  §  3023.  A  justice  of  the  peace,  whose  term  of  office  has 
tran-  expired,  may  make  a  transcript  of  a  judgment  rendered  by 
after  «x-    hiuL  as  prescribed  in  either  of  the  foregoing  sections  of  this 

piratlon      ,.,,  ^  "^        & 

of  hu       title. 

term. 


•TITLE  Vn. 

Bbo.  8024.  When  justice  may  iasae  execution. 

8025.  General  reqaisites  of  execution. 

8026.  Execution  upon  judgment  for  money. 

8027.  Renewal  of  execution. 

8028.  Property  exempt  from  execution. 

8029.  Indorsement  of  levy ;  notice  of  sale. 

8030.  Mode  of  levy  and  sale. 

8081.  Return  of  execution. 

8082.  Execution  against  the  person ;  imprisonment  of  Judgment  debtor. 
8033.  When  judgment  debtor  to  be  discharged. 
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SBaa084.  AAdavit;  diaehurge. . 

8065.  Penalty  for  not  discharging. 

8086.  Affidavit  a  defence  to  action  for  escape. 

8087.  Discharge  not  to  affect  Judgment. 

8038.  Execution  upon  Judgment  in  action  for  a  chatteL 
8089.  Action  against  constable  for  not  returning  execution. 

8040.  Constable  not  to  act  under  execution  after  return  day. 

8041.  Action  against  constable  for  money  collected. 

8042.  Duty  of  constable  whose  term  of  office  has  expired. 
8048.  Execution  upon  judgment  docketed  with  county  clerk. 

§  3024.  At  any  time  within  five  years  after  entry  of  a  wheo 
judgment;  the  justice  of  the  peace,  who  rendered  it,  being  iSylt 
in  office,  may  issue  an  execution  thereupon,  unless  it  has  ontion. 
been  docketed  in  the  county  clerk's  office. 

§  3025.  An  execution,  issued  by  a  justice,  must  be  di-  ^^JSJ^ 
rected  generally  to  any  constable  of  the  same  county.  It  Jj,^*®"' 
must  intelligibly  describe  the  judgment,  stating  the  names 
of  the  parties  in  whose  favor,  and  against  whom,  the  time 
when,  and  the  name  of  the  justice  by  whom,  the  judgment 
was  rendered ;  and  it  must  be  made  returnable  to  the  jus- 
tice, within  sixty  days  after  its  date. 


§  3026.  An  execution,  issued  upon  a  judgment  for  a  sum 
of  money,  must  specify,  in  the  body  thereof,  the  sum  recov-  judgment 
ered,  and  the  sum  actually  due  upon  the  judgment  at  the  mon^. 
date  of  the  execution ;  and,  except  in  a  case  where  special 
provision  is  otherwise  made  by  law,  it  must,  substantially, 
require  the  constable  to  satisfy  the  judgment,  together 
with  his  fees,  out  of  the  personal  property  of  the  judgment 
debtor  within  the  county,  not  exempt  from  levy  and  sale 
by  virtue  of  an  execution ;  and  to  bring  the  money  before 
the  justice,  by  the  return  day  of  the  execution,  to  be  ren- 
dered, by  the  justice,  to  the  party  who  recovered  the 
judgment.  If  the  judgment  was  recovered  against  a 
male  person,  in  either  of  the  actions  specified  in  subdi- 
vision first  or  second  of  section  2895  of  this  act ;  or  if  an 
order  of  arrest  was  granted,  and  was  executed,  in  a  case 
specified  in  subdivision  third  of  that  section,  the  execution 
must  also  command  the  constable,  if  sufficient  personal 
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property  cannot  be  found  to  satisfy  the  judgment,  to  arrest 
the  judgment  debtor,  and  to  convey  him  to  the  jail  of  the 
county,  there  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered 
in  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute  of  the  State,  the  justice  must  indorse  upon  the  exe- 
cution a  reference  to  the  statute,  as  ^prescribed  in  section 
1897  of  this  act,  with  respect  to  a  copy  of  the  summons. 


Renewal  §  3027.  After  the  return,  wholly  or  partly  unsatisfied,  of 
tion.  "  an  execution,  issued  by  a  justice  of  the  peace,  he  may,  from 
time  to  time,  within  five  years  after  the  judgment  was  ren. 
dered,  issue  a  new  execution,  or  renew  the  former  execu- 
tion. An  execution  is  renewed  by  a  written  indorsement 
thereupon  to  that  effect,  signed  by  the  justice,  and  dated 
upon  the  day  when  it  is  made.  If  part  of  the  execution 
has  been  satisfied,  the  indorsement  must  state  the  sum  re- 
maining due.  Each  indorsement  renews  the  execution  for 
sixty  days  from  the  date  thereof.  A  justice  whose  term 
of  oifice  has  expired  may  thus  issue  or  renew  an  execution* 

Property  §  3028.  The  samo  personal  property  is  exempt  from  levy 
from  exe-  and  Sale,  by  virtue  of  an  execution  issued  by  a  justice  of 
the  peace,  which  is  exempt  from  levy  and  sale,  by  virtue  of 
an  execution  issued  out  of  the  supreme  court,  and  in  the 
like  cases,  and  under  the  same  circumstances,  as  prescribed 
in  sections  1389,  1390,  1391,  1392,  1393,  and  1394  of  this 
act,  and  the  other  special  provisions  of  law,  relating  to  such 
an  exemption. 


indowe-  §  3029.  A  coustablc,  who  takes  personal  property  into 
S^;  ^  his  custody,  by  virtue  of  an  execution,  must  indorse  upon 
SSe,^  ^  the  execution  the  time  of  levying  upon  it.  He  must  imme- 
diately post  conspicuously,  in  at  least  three  public  places 
of  the  city  or  town,  in  which  the  property  was  taken,  writ- 
ten or  printed  notices,  signed  by  him,  describing  the  prop 
erty,  and  specifj^ng  the  place,  within  the  same  city  or 
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town,  where,  and  the  time,  not  less  than  six  days  after  the    "'"^• 
posting,  when,  it  will  be  exposed  for  sale. 

§  3030.  The  provisions  of  sections  1384,  1385,   1386,  Mode  at 
1387,  1405,  1409,  1410,  1411,  1412,  and  1428  of  this  act,  ISZ*^ 
substituting  the  constable  for  the  sherLBf,  apply  to  and  gov- 
ern the  levy  upon  and  sale  of  personal  property,  by  virtue 
of  an  execution  issued  by  a  justice  of  the  peace ;  except 
where  a  different  rule  is  prescribed  in  this  act. 


§3031.  The  constable  must  return  the  execution  to  the  Rotomoi 
justice,  and  pay  to  him  the  amount  of  the  judgment,  with  tion. 
interest,  or  so  much  thereof  as  he  has  collected ;  returning 
the  surplus,  if  any,  to  the  person  from  whose  property  it 
was  collected. 


§  3032.  For  want  of  sufScient  personal  property,  where-  Bzeen- 
on  to  levy,  the  constable  must,  if  the  execution  requires  it,  a^Snse 
arrest  the  judgment  debtor,  and  convey  him  to  the  jail  of  BoSfS- 
the  county.    The  keeper  of  the  jail  must  thereupon  keep  ment  of 
the  judgment  debtor  in  custody,  in  all  respects  as  if  the  debtor, 
execution  was  issued  out  of  the  supreme  court,  until  the 
judgment  and  the  fees  of  the  constable  are  paid ;  or  until 
the  judgment  debtor  is  thence  discharged,  in  due  course  of 
law ;  except  that  if  the  execution  has  an  indorsement,  show- 
ing that  the  judgment  was  rendered  in  an  action  for  a  pen- 
alty or  forfeiture,  given  by  a  statute  of  the  State,  the 
sheriff  shall  not  admit  the  judgment  debtor  to  the  liberties 
of  the  jaiL 

§  3083.  If  the  person  so  committed  to  jail  has  a  family  whea 
within  the  State,  for  which  he  provides,  he  must  be  dis-  deb^  to 
charged,  after  remaining  in  custody  either  with  or  without  ohargod. 
being  admitted  to  the  jail  liberties  thirty  days;   other- 
wise, he  must  be  discharged  after  so  remaining  sixty  days. 
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Affidavit;      §  3034.  In  order  to  procure  a  discharge,  as  prescribed  in 
disohuse.  ^j^^  j^g^  section,  the  prisoner  must  make,  and  deliver  to  the 

sheriff  or  jailor,  an  afl&davit,  stating  the  facts  which  entitle 
him  thereto,  according  to  the  provisions  of  that  section. 
Upon  receiving  such  an  affidavit,  the  sheriff  or  jailor  must 
forthwith  discharge  the  prisoner  fi'om  his  custody.  He 
must  thereupon  deliver  the  affidavit  to  the  clerk  of  the 
county,  who  must  file  it  in  his  office,  without  fee. 


Penalty  |  3035.  A  sheriff  or  jailor,  who  refuses  to  discharge  the 
gMiuurg.  prisoner,  upon  receiving  such  an  affidavit,  forfeits  twenty- 
five  dollars  for  each  day,  during  which  he  detains  the  pris- 
oner ;  to  be  recovered  by  the  latter,  in  addition  to  any  dam- 
ages, which  he  sustains  by  reason  of  the  false  imprison- 
ment. 


Affidavit       §  3036.  The  receipt  of  such  an  affidavit  is  a  defence,  to 

a  defence         «^       ,  *   ,  ,  ,  ' 

to  action   an  action  brought  agamst  the  sheriff  or  jailor,  by  reason  of 
escape,      the  prisoner's  discharge. 

■ 

Sr^*^      §  3037.  Notwithstanding  the  discharge  of  a  judgment 

^^       debtor,  as  prescribed  in  the  last  four  sections,  the  judgment 

"^^**       remains  valid  as  against  his  property ;  and  a  new  execution 

may  be  issued  accordingly,  as  if  he  had  not  been  imprisoned, 

^S^n"  n  §  3^^^'  -"-^  ^^  action  for  a  chattel,  the  possession  of  which 
In^ion*^  has  uot  been  delivered  to  the  prevailing  party,  an  execution, 
JgJ^*^  for  the  delivery  of  the  possession  thereof  to  him,  as  well  as 
for  any  damages  recovered  by  him,  may  be  issued  by  the 
justice >;  unless  the  judgment  has  been  docketed  in  the 
county  clerk's  office,  as  prescribed  in  title  sixth  of  this 
chapter.  It  must  be  to  the  same  effect,  and  executed  in 
the  same  manner,  as  a  like  execution  issued  upon  a  judg 
ment  rendered  in  the  supreme  court ;  except  that  it  most 
be  directed  generally  to  any  constable  of  the  county ;  and 
that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  pre- 
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scribed  in  this  title  for  a  like  direction^  where  an  execution   *""*• 
is  issued  by  a  justice  of  the  peace,  upon  a  judgment  for  a 
sum  of  money. 

§  3039.  If  a  constable  fails  to  return  an  execution  within  Action 
five  days  after  the  return  day  thereof,  the  party,  in  whose  constable 
favor  it  was  issued,  may  recover,  in  an  action  against  the  retomiog 
constable,  the  amount  of  the  execution,  if  it  was  issued  tion. 
upon  a  judgment  for  a  sum  of  money ;  or  if  it  was  for  the 
delivery  of  the  possession  of  a  chattel,  the  value  of  the 
chattel,  as  specified  in  the  judgment,  together  with  the 
damages  and  costs  awarded  thereby ;  and,  in  either  case, 
with  interest  from  the  time  when  the  judgment  was  ren- 
dered. 


§  3040.  A  constable  shall  not  levy  upon  or  sell  property,  Connai>i» 
or  arrest  a  defendant,  or  take  possession  of  a  chattel,  by  under 
virtue  of  an  execution,  after  the  time  limited  therein  for  after  re- 
ite  return,  unless  the  execution  has  been  renewed ;  nor  shall 
he  do  any  act  under  a  renewed  execution,  after  the  expira- 
tion of  the  time  for  which  it  has  been  renewed. 


§  3041.  Where  money,  collected  by  a  constable  upon  an  Aetioa 
execution,  is  not  paid  over  by  him  according  to  law,  any  oonwabte 
person  entitled  thereto  may  maintain  an  action  in  his  own  oouected. 
Dame,  upon  the  instrument  of  security  given  by  the  consta- 
ble and  his  sureties ;  and  may  recover  therein  the  sum  so 
collected,  with  interest  from  the  time  when  it  was  collected. 


§3042.  A  constable,  to  whom  an  execution  is  delivered,  ^«^  ^ 
'  '  conanuu* 

whose  term  of  ofllce  expires  on  or  before  the  return  day  J^^I^J^^ 
thereof,  must  proceed  thereupon  in  the  same  manner,  as  if  ^^^15^^ 
his  term  of  ofl&ce  had  not  expired ;  and  he  and  his  sureties 
are  liable  for  any  neglect  of  duty,  with  respect  to  the  execu- 
tion ;  or  for  money  collected  thereunder,  or  for  damages 
sustained  by  reason  of  any  act  done  by  the  constable, 
touching  the  execution,  in  the  same  manner,  and  to  the 
same  extent,  as  if  his  term  of  office  had  not  expired. 
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Bzecu-         §  8043.  Where  a  judgment,  rend^^  by  a  justioe  of  the 
jadem^t  peace,  has  been   docketed  with  a  county  clerk,  upon  the 
wuh^       filing  either  of  a  transcript  from  the  justice's  docket,  or  of  a 
Sferk/      transcript  from  the  clerk's  docket  of  another  county,  the  ex- 
ecution, to  be  issued  thereupon  by  the  county  clerk,  must 
be  in  tihe  same  form,  and  executed  in  the  same  manner,  as 
an  execution  issued  upon  a  judgment  of  the  county  court ; 
except  as  otherwise  prescribed  in  section  1367  of  this  act; 
and  except,  also,  that,  where  the  judgment  is  for  a  sum  less 
than  twenty-five  dollars,  exclusive  of  costs,  the  direction  to 
satisfy  the  judgment  out  of  the  real  property  of  the  judg- 
ment debtor  must  be  omitted.     In  that  case  the  provisions 
of  this  act,  relating  to  the  satisfaction  of  an  execution  out 
of  the  judgment  debtor's  real  property,  are  not  applicable 
thereto. 


TITLE  VIIL 
Appeals. 

Articlb  1.  Appeals  generally. 

d.  Appeal  where  a  new  trial  U  not  had  in  the  appellate  eaurl 
8.  Appeal  for  a  new  trial  in  the  appellate  court. 


ARTICLE  FIBST. 

AFFBAL8  GBirEBALLT. 

8bc.  8044.  Justice's  J  adgment  reviewed  by  appeal. 

8045.  Who  may  appeal.   To  what  court  appeal  to  be  taken. 

8046.  Appeal ;  when  and  how  taken. 

8047.  Service  of  notice  nx>on  justice ;  payment  of  costs  and  ft 

8048.  Service  of  notice  upon  respondent. 

8049.  Amendment  when  allowed. 

8050.  Undertaking  to  stay  execution  upon  Judgment. 

8051.  Proceedings ;  how  stayed. 

8052.  Id. ;  when  justice  is  dead,  etc. 
8058.  Betum. 

8054.  Id. ;  when  Justice  has  gone  out  of  ofllee. 

8055.  Further  return ;  how  compelled. 

8056.  Id. ;  when  justice  is  dead,  etc 

8067.  Proceedings  when  error  in  fact  is  alleged 
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Sac.  80S8.  Befltitation  upon  reTere&l.  '^^*  '* 

3059.  Setting  off  costs  and  recoverj*. 
8000.  Certain  sams  may  be  inclnded  in  disbunementt. 
3061.  Judgment-roll. 

§  3044.  The  only  mode  of  reviewing  a  judgment,  ren-  Jj|**<^«^ 
dared  by  a  justice  of  the  peace  in  a  civil  action,  is  by  an  J®^j^^|^ 
appeal,  as  prescribed  in  this  title. 

§  3045.  An  appeal  may  be  taken  by  any  party  aggrieved  Who  may 
by  the  judgment-    Where  the  judgment  was  rendered  by  iSwiiit 
a  justice  of  the  peace  of  tie  city  of  BuflEalo,  the  appeal  must  appeal  to 
be  to  the  superior  court  of  that  city  ;   in  ev^ry  other  case, 
it  must  be  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 

§  3046.  An  appeal  must  be  taken,  within  twenty  days  ^PP^- . 
after  the  entry  of  the  judgment  in  the  justice's  docket ;  J^w 
except  that,  where  a  defendant  appeals  from  a  judgment 
rendered  in  an  action,  wherein  he  did  not  appear,  and  the 
summons  was  not  personally  served  upon  him,  the  appeal 
may  be  taken  within  twenty  days  after  personal  service 
upon  him,  on  the  part  of  the  plaintiff,  of  written  notice  of 
the  entry  of  the  judgment ;  but  not  after  the  expiration  of 
five  years  from  the  entry  of  the  judgment.  An  appeal  is 
taken  by  serving  upon  the  justice  by  whom  the  judgment 
was  rendered,  and  upon  the  respondent,  a  written  notice  of 
appeal 


§  3047.  Service  of  the  notice  of  appeal  upon  the  justice,  servtoe  o! 

must  be  made  by  delivering  it  to  him  personally,  or  to  his  upon 

clerk,  appointed  pursuant  to  law  ;  but. if  the  justice  is  dead,  payment 

or  if  neither  he  nor  his  clerk  can,  after  reasonable  dili-  and 

gence,  be  found  within  the  county,  service  of  the  notice 

upon  the  justice  may  be  made,  by  delivering  it  to  the  clerk 

of   the  appellate   court.     Unless  the  justice  is  dead,  the 

appellant  must,  at  the  time  of  serving  the  notice,  pay  to 
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the  person  to  whom  it  is  delivered  the  costs  of  the  action, 
included  in  the  judgment,  and  the  sum  of  two  dollars^  as 
the  fee  of  the  justice  for  making  the  return. 


Servioe  of 
notice 
upon 
respond- 
ent. 


§  3048.  Service  of  the  notice  of  appeal  upon  the  respond- 
ent may  be  made,  by  delivering  it>  in  any  part  of  the  State, 
to  the  respondent  personally,  or  in  one  of  the  following 
methods : 

1.  If  the  respondent  is  a  resident  of^  the  county,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age 
and  discretion.  If  he  is  not  a  resident  of  the  county,  and 
the  person  who  appeared  as  his  attorney  upon  the  trial  is 
a  resident  thereof,  it  may  be  served  upon  the  attorney, 
either  personally,  or  by  leaving  it  at  his  residence,  with  a 
person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
diligence,  upon  the  respondent  personally,  or  in  the  method 
prescribed  in  the  foregoing  subdivision,  the  notice  of  ap- 
peal may  be  served  upon  him,  by  delivering  it  to  the  clerk 
of  the  appellate  court. 


Amend- 

nent 

when 


§  3049.  Where  the  appellant,  seasonably  and  in  good 
faith,  serves  the  notice  of  appeal,  upon  either  the  justice  or 
the  respondent,  but  omits,  through  mistake,  inadvertence, 
or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do 
any  other  act  necessary  to  perfect  the  appeal,  the  appellate 
court,  upon  proof  by  aflSdavit  of  the  facts,  may,  in  its  dis* 
cretion,  permit  the  omission  to  be  supplied,  or  an  amend* 
ment  to  be  made,  upon  such  terms  as  justice  requires. 


judK- 
ment. 


tjndeiv  §  3050.  If  the  appellant  desires  a  stay  of  execution,  he 
stay  exe-  must  givc  a  writtcu  Undertaking,  executed  by  one  or  more 
upon  sureties,  approved  by  the  justice  who  rendered  the  judg- 
ment, or  by  a  judge  of  the  appellate  court,  to  the  effect 
that,  if  the  appeal  is  dismissed ;  or  if  judgment  is  rendered 
against  the  appellant  in  the  appellate  court,  and  an  execu- 
tion issued  thereupon  is  returned  wholly  or  partly  unsatis- 
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fied ;  the  sureties  will  pay  the  amount  of  the  judgment,  or  ^^ '' 
the  portion  thereof  remaining  unsatisfied,  not  exceeding  a 
sum,  specified  in  the  undertaking,  which  must  be  at  least 
one  hundred  dollars^  and  not  less  than  twice  the  amount  of 
the  judgment ;  or,  if  the  judgment  in  the  justice's  court  is 
for  the  recovery  of  a  chattel,  that  the  sureties  will  pay  the 
sum  fixed  by  that  judgment  as  the  value  of  the  chattel,  to- 
gether with  the  damages,  if  any,  awarded  for  the  taking, 
withholding,  or  detention  thereof.  A  copy  of  the  under- 
taking, with  a  notice  of  the  delivery  thereof,  must  be  served 
with  the  notice  of  appeal,  and  in  like  manner.  Section  1335 
of  this  act  applies  to  such  an  undertaking.* 

§  3051.  The  delivery  of  the  undertaking  to  the  justice  jProoeed- 
or  to  his  clerk  appointed  pursuant  to  law,  and  service  of  a  itfyed.^^ 
copy  thereof,  and  of  notice  of  the  delivery  thereof,  stay  the 
issuing  of  an*  execution  upon  the  judgment.  If  an  execu- 
tion has  been  issued,  the  service  of  a  copy  of  the  undertak- 
ing, certified  by  the  justice  or  the  clerk,  or  accompanied 
with  an  aflBdavit^  showing  that  it  is  a  copy,  and  that  the 
original  has  been  duly  fued,  upon  the  officer  holding  the 
execution,  stays  further  proceeaings  thereunder. 

S  8052.  Where  the  justice  is  dead,  or  cannot,  with  due  m-  ?  ^i^* 

»  ,  jUBti06  V 

diligence,  be  found  within  the  county,  and  he  has  no  clerk,  dead,  eu 
appointed  pursuant  to  law,  or  the  clerk  cannot,  with  due 
diligence,  be  found  within  the  county,  the  undertaking 
may  be  filed  with  the  clerk  of  the  appellate  court.  In  that 
case,  notice  of  the  filing  must  be  given  to  the  respondent, 
as  prescribed  in  section  3048  of  this  act,  for  service  of  a 
notice  of  appeal  upon  him.  The  filing  of  the  undertaking 
has  the  same  effect,  as  the  delivery  thereof  to  the  justice ; 
and  a  copy  thereof,  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect, 
as  if  it  was  certified,  as  prescribed  in  the  last  section. 

§  3053.  The  justice  must,  after  ten  and  within  thirty  Betnm 
days  from  the  service  of  the  notice  of  appeal,  and  the  pay- 
ment of  the  costs  and  fee,  as  prescribed  in  section  3047  of 
this  act,  make  a  return  to  the  appellate  court,  annex  there- 
to the  notice  of  appeal  and  the  undertaking,  if  any  has         ^ 
[711  561 


§§  8064-8086.  JIJSTIOBS'  OOTTBTS.  [chap.  xiz. 


TITLSS* 


been  delivered  to  him  or  to  his  clerk,  and  £Ie  the  same  with 
the  clerk  of  the  appellate  court.  The  return  must  contain 
all  the  proceedings,  including  the  evidence  and  the  judg- 
ment ;  unless  the  appellant  has,  in  his  notice  of  appeal,  de- 
manded a  new  trial,  in  a  case  where  he  is  entitled  thereto, 
as  prescribed  in  article  third  of  this  title.  In  the  latter 
case,  the  justice  must  return  the  summons,  togetLer  with 
each  warrant  of  attachment,  order  of  arrest,  or  requisition 
to  replevy,  or  execution  granted  by  him  in  the  action,  with 
the  proof  of  the  service  thereof;  the  pleadings,  or  copies 
thereof ;  the  proceedings  upon  the  trial ;  and  the  judgment ; 
with  a  brief  statement  of  the  amount  and  nature  of  the 
claims  litigated  by  the  parties.  But  he  need  not  return 
the  evidence,  or  any  part  thereof,  unless  he  is  required  so 
to  do  by  the  special  order  of  the  appellate  court. 


Id. ;  when  S  3054.  Where  the  justice  has  g^one  out  of  office,  he  must, 
tefg»  nelerthelea,,  make  .  itun.  in  L  «u>.,  n^^,  s^i  hi, 
office.       return  has  the  same  effect,  as  if  he  remained  in  office. 


re"um -^  §  3055.  If  the  return  is  defective,  the  appellate  court 
peUed.^™'  ^*y  direct  the  justice  to  make  a  further  or  amended  return, 
as  often  as  is  necessary.  The  appellate  court  may  compel 
the  justice,  by  attachment,  to  make  and  file  a  return,  or  a 
fui-ther  or  amended  return.  The  court  is  always  open  for 
those  purposes.  Where  the  justice  has  removed  to  another 
county  of  the  State,  the  appellate  court  may  compel  him 
to  make  the  return,  as  if  he  was  still  within  the  countj 
where  the  judgment  was  rendered. 

Id.;  when  §  3056.  If  the  justice  dies,  becomes  a  lunatic,  absconds, 
^" ad?  etc.  removes  from  the  State,  or  otherwise  becomes  unable  to 
make  the  return,  the  appellate  court  may  receive  affidavits, 
or  examine  witnesses,  as  to  the  evidence  and  other  proceed- 
ings taken,  and  the  judgment  rendered,  before  the  justice ; 
and  may  determine  the  appeal,  as  if  a  return  had  been 
duly  made  by  the  justice. 
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§  3067.  Where  an  appeal  is  fotmded  upon  an  error  in  Proceed- 
fact  in  the  proceedings,  not  affecting  the  merits  of  the  ac-  li^^in®" 
tion,  and  not  within  the  knowledge  of  the  justice,  the  court  ^^d. 
may  determine  the  matter  upon  affidavits ;  or,  in  its  dis- 
cretion, upon  the  examination  of  witnesses ;   or  in  both 
methods. 

§  3058.  Where  the  judgment  of  the  justice  is  reversed  Rertitu- 
or  modified,  the  appellate  court  may  make  or  compel  resti-  ^^^maL 
tution  of  property  or  of  a  right,  lost  by  means  of  the  erro- 
neous judgment ;  but  not  so  as  to  affect  the  title  of  a  pur- 
chaser, in  good  faith  and  for  value,  of  property  sold  by 
virtue  of  a  warrant  of  attachment  in  the  action,  or  an  exe- 
cution issued  upon  the  judgment.  In  that  case,  the  appel- 
late court  may  compel  the  value,  or  the  purchase-price  to 
be  restored,  or  deposited  to  abide  the  event  of  the  action, 
as  justice  requires.  Six  days'  notice  of  an  application  for 
an  order  for  restitution  must  be  given ;  and  if  the  applica- 
tion is  granted  before  judgment,  the  proper  direction  may 
be  included  therein. 

§  3059.  If,  upon  the  appeal,  a  sum  of  money  is  awarded  ®JJJi^^*^ 
to  one  party,  and  costs  are  awarded  to  the  adverse  party,  recovery 
the  appellate  court  must  set  off  the  one  against  the  other, 
and  render  judgment  for  the  balance. 

§3060,  Where  costs  are  awarded  to  the  appellant,  he  certatn 
,  mm       sums  mi^ 

may  include,  in  the  disbursements  upon  the  appeal,  the  ^|"°|^ 
costs  and  fee  paid  to  the  justice  upon  taking  the  appeal ;  buwe. 
and,  where  the  judgment  rendered  by  the  justice  was 
*  against  the  appellant,  he  may  also  include,  in  those  dis- 
bursements, the  costs  of  the  action,  before  the  justice, 
which  he  woidd  have  been  entitled  to  recover,  if  the  judg- 
ment of  the  justice  had  been  in  his  favor. 

§  8061.  The  clerk,  immediately  after  entering  final  judg-  jadg- 
ment  upon  the  determination  of  an  appeal,  must  attach  to-  ™*" 
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gether  and  file  such  of  the  following  papers,  as  were  used 
upon  the  appeal;  which  constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof; 
the  notice  of  appeal ;  and  the  undertaking,  if  any  has  been 
given. 

2.  The  verdict,  report,  or  decision,  and  each  oflEer,  if  any, 
made  as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy 
of  eveiy  order,  which  in  any  way  involves  the  merits,  or 
necessarily  affects  the  judgment 


ARTICLE  SECOND. 

Appeal  whbrb  ▲  nbw  Tbial  is  itot  had  m  tbb  affkllhtr  Omaa, 

r 

Sec.  8063.  Hearing  of  appeal ;  dismlBsal  thereof. 
3068.  Judgment. 

8004.  When  new  trial  in  justice's  court  maj  he  directed. 
3065.  Id. ;  proceedings  before  justice. 

8066.  Costs ;  when  awarded. 

8067.  Amount  of  costs. 

Hearing        §  3062.  If  the  case  is  one  where  the  appellant  is  not  en- 

of  appeal;         ^  _  _  _  ■*■■*■ 

^smissai  titled  to,  or  has  not  demanded,  a  new  trial  in  the  appellate 
court,  as  prescribed  in  section  3068  of  this  act,  the  appeal 
may  be  brought  to  a  hearing  in  the  appellate  court,  at  any 
term  thereof,  at  which  such  an  appeal  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of 
not  less  than  eight  days.  It  must  be  placed  upon  the  cal- 
endar ;  and  must  continue  thereupon,  without  further  no- 
tice, until  it  is  finally  disposed  of.  If,  after  being,  regularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter,  at  which 
it  might  be  noticed  for  hearing,  and  heard,  the  court  must 
dismiss  the  appeal,  unless  it  directs  the  same  to  be  contin- 
ued, for  cause  shown«    If  the  appeal  is  to  the  superior 

court  of  Bu&do,  it  must  be  heard  at  a  general  term  thereof. 
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§  3063.  In  a  case  specified  in  the  last  sectioiL  the  appeal  jads-  ^ 
miSt  be  heard  upon  the  origmal  papers,  or  a  certified  copy  »-' 
thereof;  and  a  copy  or  copies  thereof  need  not  be  fur- 
nished for  the  ude  of  the  court  The  appellate  court  must 
render  judgment  according  to  the  justice  of  the  case,  with- 
out regard  to  technical  errors  or  defects^  which  do  not 
alf ect  the  merits.  It  may  affirm  or  reverse  the  judgment 
of  the  justice,  in  whole  or  in  part,  and  as  to  any  or  all  of 
the  parties,  and  for  errors  of  law  or  of  fact. 


§  3064.  If  the  appeal  is  taken  by  a  defendant,  who  ^^J'j^ 

failed  to  appear  before  the  justice,  either  upon  the  return  Jy^J"^- 

of  the  summons,  or  at  the  time  to  which  the  trial  of  the  S^'^i*™*^ 

^  '  ^  De  en- 

action was  adjourned ;  and  he  shows,  by  affidavit  or  other-  wo*«<i- 

wise,  that  manifest  injustice  has  been  done,  and  renders  a 

satisfactory  excuse  for  his  default;  the  appellate  coturt 

may,  in  its  discretion,  set   aside  the  judgment  appealed 

from,  or  stay  proceedings  thereunder,  and  by  order  direct  a 

new  trial,  before  the  same  justice,  or  before  another  justice 

of  the  same  county,  designated  in  the  order,  at  such  a  time 

and  place,  specified  in  the  order,  and  upon  such  terms,  as 

it  deems  proper. 


§  3065.  Where  a  new  trial  is  directed  before  a  justice,  as  id.;  pto^ 
prescribed  in  the  last  section,  the  parties  must  appear  be-  Sfore** 
fore  him,  at  the  time  and  place  specified  in  the  order  of  the       ^ 
appellate  court,  without  service  of  any  notice,  or  of  a  copy 
of  the  order.    Thereupon  ^he  like  proceedings  must  be 
had  in  the  action,  as  upon  the  return  of  a  summons  person- 
ally served 


§  3066*  Upon  an  appeal  provided  for  in  this  article,  the  Cobu; 
award  of  costs  is  regulated  as  follows :  awuded. 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings 

it  to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not 

be  awarded  to  either  party. 

MS 
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2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not 
affecting  the  merits ;  or  if  a  new  trial  is  directed,  before 
the  same  or  another  justice,  as  prescribed  in  this  article ; 
the  costs  of  the  appeal  are  in  the  discretion  of  the  appel* 
late  court. 

8.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to 
the  respondent 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to 
the  appellant. 

6.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or 
such  a  part  thereof,  as  to  the  appellate  court  seems  just, 
not  exceeding  ten  dollars,  besides  disbursements,  may  be 
awarded  to  either  party. 

Amowu  §  8067.  Upon  an  appeal,  provided  for  in  this  article, 
costs,  when  awarded,  must  be  as  follows,  besides  disburse- 
ments : 

To  the  appellant,  upon  reversal,  thirty  dollars. 

To  the  respondent,  upon  affirmance,  twenty-five  dollars. 


ARTICLE  THIRD. 

AFFBAIi  fob  ▲  NEW  TBIAL  IN  THB  AFPSLLAm  OOHBT. 

Bbo.  8068.  When  appellant  may  demand  new  trial  in  appellate  oonrt. 

8069.  Undertaking  to  be  given. 

8070.  Offer  to  compromise  before  return. 

8071.  ProoeedingB  in  appellate  coart. 

8072.  Offer  to  compromifle  after  return. 
8078.  Amount  of  eo8t0. 

When  ap-      8  3068.  Where  an  issue  of  fact  or  an  issue  of  law  was 

pellant  , 

may  do-  joined  before  the  justice,  and  the  sum,  for  which  judgment 
n«w  toua  was  demanded  by  either  party  in  his  pleading,  exceeds  fifty 
lateconri.  dollars ;  or  where,  in  an  action  to  recover  a  chattel,  the 
value  of  the  property,  as  fixed,  together  with  the  damages 
recovered,  if  any,  exceeds  fifty  dollars ;  the  appellant  may, 
in  his  notice  of  appeal,  demand  a  new  trial  in  the  appel- 
late court ;  and  thereupon  he  is  entitled  thereto,  whether 
the  defendant  was  or  was  not  present  at  the  trial 
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§  8069.  To  render  sucli  an  appeal  effectoa!,  the  appellant  u^^iv 
must,  at  the  time  of  the  service  of  the  notice  of  appeal  up-  b6gr#e&u 
on  the  justice,  give  the  undertaking  required,  by  this  title, 
to  stay  the  execution  of  the  judgment. 


§  3070.  Upon  an  appeal,  provided  for  in  this  article,  oii^rto 
from  a  judgment  for  a  sum  of  money  only,  the  respondent  SSbetoS 
may,  within  fifteen  days  after  service  of  the  notice  of  appeal  '*™' 
upon  him,  and  before  the  return  is  filed,  serve  upon  the  ap- 
pellant, or  his  attorney,  a  written  offer,  to  allow  judgment 
to  be  rendered  in  the  appellate  court,  in  favor  of  either 
party,  for  a  specified  sum.  If  the  offer  is  not  accepted,  it 
cannot  be  proved  upon  the  trial.  If  the  appellant,  within 
five  days  after  service  of  the  offer,  serves  upon  the  respond- 
ent, or  his  attorney,  written  notice  that  he  accepts  the 
offer,  he  must  file  it,  with  an  affidavit  of  service  of  the  no- 
tice  of  acceptance,  Mrith  the  clerk  of  the  appellate  court, 
who  thereupon  must  enter  judgment  accordingly.  In  such 
a  case,  the  appellant  is  entitled  to  recover  his  costs  in  the 
court  below,  and  his  disbursements  upon  the  appeal,  includ- 
ing the  costs  and  fee,  if  any,  paid  to  the  justice  upon  tak- 
ing the  appeal ;  but  neither  party  is  entitled  to  costs  upon 
the  appeal.  If  an  offer  is  not  made,  and  the  verdict,  report^ 
or  decision,  upon  the  appeal,  is  more  favorable  to  the  appel- 
lant, by  the  sum  of  ten  dollars,  than  the  verdict  or  decision 
in  the  court  below ;  or  if  an  offer  is  made  and  not  accept- 
ed, and  the  verdict,  report,  or  decision,  upon  the  appeal,  is 
more  favorable  to  the  appellant,  by  the  sum  of  ten  dollars, 
than  the  amount  of  the  offer ;  the  appellant  is  entitled  to 
recover  costs  upon  the  appeal :  otherwise,  the  respondent 
is  entitled  to  recover  costs. 


§  3071.  Upon  an  appeal,  provided  for  in  this  article,  prooeed. 
after  the  expiration  of  ten  days  from  the  time  of  filing  the  Lppluat* 
justice's  return,  the  action  is  deemed  an  action  at  issue  in  ^"^ 
the  appellate  court;   and  all  the  proceedings  therein,  in- 
cluding the  entry,  enforcement,  and  review  of  the  judg* 
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I-  as 

*"^  ^  ment,  are  the  same,  as  if  the  action  had  been  commeaced 
in  the  appellate  oonrt,  except  as  otherwise  specially  pre- 
scribed in  this  chapter. 

Oflbr  to  §  3072.  Either  party  may,  at  any  time  after  the  action 
lie  tdSr  '  is  deemed  at  issae  in  the  appellate  courts  and  before  the 
trial,  serve  upon  the  adverse  party,  a  written  offer  to  allow 
judgment  to  be  taken  against  him,  for  a  sum,  or  property, 
or  to  the  effect,  therein  specified,  with  or  without  costs.  If 
there  ate  two  or  more  defendants,  and  the  action  can  be 
severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken; 
and,  if  it  is  accepted,  the  action  becomes  severed,  and  may 
proceed  against  the  other  defendants,  as  if  it  had  been 
originaUy  commenced  against  them  only.  If  the  party  re- 
ceiving  the  offer,  within  ten  days  thereafter,  serves  upon 
the  adverse  party,  notice  that  he  accepts  it^  he  may  file  it, 
with  proof  of  acceptance ;  and  thereupon  the  clerk  must 
enter  judgment  accordingly.  If  the  offer  is  not  thus  ac- 
cepted, it  cannot  be  proved  upon  the  trial;  and  if  the 
party,  to  whom  it  was  made,  fails  to  obtain  a  more  favor 
able  judgment,  he  cannot  recover  costs  from  the  time  of 
the  offer,  but  must  pay  costs  from  that  tima 

Amoant  §  3073.  Upon  an  appeal;  provided  for  in  this  article, 
costs,  when  awarded,  must  be  as  follows,  besides  disburae- 
ments : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case, 
fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal 
is  regularly  on  the  calendar,  excluding  the  term,  at  which 
it  is  tried,  or  otherwise  finally  disposed  of,  ten  doUare. 
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TITLS  9. 

TITLE  IX, 

Costs. 

Sec.  9074.  When  prevailing  party  to  recover  coats.    What  oo0t0  allowed. 

8075.  When  neither  party  to  recover  costs. 

8076.  Amount  ai  costs  limited. 

8077.  Costs  upon  demurrer. 

8078.  Taxation  of  costs. 
3079.  Increased  costs. 

8080.  Costa  on  Judgment  for  one  or  more  dafendanjts. 

8081.  Costs  wrongfully  collected  may  be  recovered  back. 

§  8074.  Except  as  otherwise  specially  prescribed  by  law,  when 
a  party  who  recovers  judgment  in  an  action  in  a  justice's  party  to 
court,  is  entitled  to  costs ;  which  must  be  included  in  the  sgp* 

,  What 

judgment.     Costs  consist  of  the  fees,  allowed  by  law,  for  ?S***^ 
services  necessarily  rendered  in  the  action,  at  the  request  of 
the  party  entitled  to  costs,  or  paid  by  him,  as  prescribed  by 
law ;  and  of  such  other  expenses,  as  a  party  is  entitled  to 
include  in  his  costs,  by  express  provision  of  law. 


§  3076.  In  either  of  the  following  cases,  costs  shall  not  ^^i^^ 
be  awarded  to  either  party,  but  e«,h  p^  met  pay  hi»  ^ 
own  costs :  ©<*•»• 

1.  Where  the  action  is  discontinued  by  the  absence  of 
the  justice  for  more  than  one  hour,  after  the  summons  is 
returnable,  or  after  the  time  to  which  the  trial  has  been 
adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  speci- 
fied in  section  46  of  this  act. 

3.  Where  the  action  is  discontinued,  upon  the  ground 
that  the  defendant  is  an  infant,  for  whom  a  guardian  ad 
litem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where 
the  plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the 
value  thereoi^  and  the  defendant  also  recove/s  a  chattel,  or 
part  of  a  chattel,  which  has  been  replevied  and  delivered 
to  the  plaintiff,  or  the  value  thereol  The  plaintiff  is  en- 
titled to  costs,  where  both  parties  recover,  as  specified  in 
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this  subdivision,  unless  the  chattel,  for  which  the  defend- 
ant recovers,  has  been  replevied  and  delivered  to  the 

plaintiff. 


^nojmt        §  3076.  The  sum  to  be  awarded,  as  costs,  to  the  prevail- 
limited.    Jug  party,  except  where  it  is  otherwise  specially  prescribed 
by  law,  is  limited  as  follows: 

1.  It  cannot  exceed  ten  dollars,  besides  the  fees  of  wit- 
nesses, where,  upon  the  trial  of  an  issue  of  fact  or  of  law, 
either  party  recovers  damages  to  the  amount  of  fifty  dollars 
or  more,  or  one  or  more  chattels,  the  value  of  which, 
as  fixed,  together  with  the  damages,  if  any,  amounts  to 
fifty  dollars  or  more ;  or,  where,  if  the  defendant  recovera 
judgment,  the  sum,  for  which  the  plaintiff  demanded  judg- 
ment, was  fifty  dollars,  or  more,  or  the  value  of  all  the 
chattels,  to  recover  which  the  action  was  brought,  was  stated 
in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  five  dollars,  be- 
sides the  fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the 
sums  specified  in  this  section,  to  the  fees  and  expenses  al- 
lowed by  law,  for  a  commission  issued  to  examine  a  wit 
ness,  not  residing  in  the  county,  or  in  an  adjoining  county ; 
and  for  each  adjournment,  exceeding  one,  which  was  grant- 
ed upon  the  application  of  the  party,  against  whom  the 
judgment  is  rendered. 


CoBte  S  3077.  Where  judgment  is  rendered  upon  the  trial  of  a 

apon  da-  ^  •    ^®  ,  *    ,  _ 

moiTor.  demurrer,  the  costs  of  the  trial  must  be  included  there- 
in ;  otherwise  costs  are  not  allowed  upon  the  trial  of  a  de- 
murrer. 


itaatioD       §  3078.  Where  a  justice  renders  a  judgment,  he  must 

specify,  in  his  docket-book,  the  items  of  costs,  which  were 

allowed  by  him.     Before  any  item  of  costs  is  thus  allowed, 

other  than  a  fee  to  the  justice,  or  to  a  juror  or  witness  who 

attended,  or  to  a  constable  who  has  certified  the  amount  ol 
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his  fee,  upon  a  paper  filed  with  the  justice,  the  party  must  '^^  **" 
show,  by  his  oath,  or  that  of  his  attorney,  to  the  satisfac- 
tion of  the  justice,  that  the  item  was  actually  and  legally 
paid  or  incurred. 

§  3079.  Increased  costs  must  be  awarded  in  favor  of  the  inewwed 
defendant,  in  an  action  in  a  justice's  court,  in  a  case,  and 
increased  at  the  rate,  specified  in  section  8258  of  this  act. 

§  3080.  In  an  action  against  two  or  more  defendants,  Comm  ou^ 
not  united  in  interest,  who  make  separate  defences  by  sep-  lorone  o? 


arate  answers,  if  the  plaintiff  fails  to  recover  judgment  'endanu. 
against  aU,  the  justice  must  award  costs  to  those  who  have 
judgment  in  their  favor. 

§  3081.  Where  \  justice  includes  in  a  judgment  a  greater  Coets 
amount  of  costs  than  is  allowed  by  law,  or  an  improper  tuiiy  ooi- 
item  of  costs  or  fees,  and  the  same  is  collected ;  the  person  may  bq 
from   whom   it   was    collected   may,  notwithstanding  the  back, 
judgment,  recover  from  the  justice  who  has  received  it  the 
amount  thereof,  with  interest. 


TITLE  X. 

AcHon  or  special  proceeding^  relating  to  an  omimal  straying 

upon  the  highway. 

Sbc.  3082.  Action  against  person  saffering  animals  to  stray. 
d088.  Penalties  to  be  recovered. 

8084.  Certain  officers  to  seize  animals  straying. 

8085.  When  private  person  may  seize  snch  animals. 

8086.  Officer  or  person  seizing  to  present  petition. 

8087.  Precept  thereupon. 

8088.  Id. ;  how  served. 

8069.  Proof  of  service  of  precept. 
8090.  Answer ;  trial. 

8001.  Dedaion  in  favor  of  petitioner ;  warrant  to  seU ;  execution  thereof. 
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Sec.  8092. 
8093. 
8094. 
8095. 
8096. 
8097. 
8098. 
8099. 
8100. 
3101. 
8102. 
8108. 
8104 
8105. 
8106. 
8107. 
8108. 
8109. 

8110. 
8111. 
8112. 
8118. 
8114. 
8115. 


Application  of  proceeds  of  Bftle. 

Disposition  of  surplus. 

Id. ;  when  no  daim  made  within  a  year. 

Order  upon  claim  for  surplus ;  appeal  therefrom. 

Proceedings  upon  decision  in  favor  of  person  answering. 

Demand  of  possession  before  triaL    Proceedings  thereupon. 

Id.;  when  animal  wilfully  set  at  large  by  third  person. 

Action  by  owner  in  such  a  case. 

Action  by  petitioner  and  by  officer. 

Demand  of  possession  after  final  order  and  before  sale. 

Order  upon  demand  of  possession ;  appeal  therefrom. 

Id. ;  stay  of  proceedings. 

Appeal  from  final  order. 

Id.«  by  claimant ;  stay  of  proceedings  and  delivery  of  poflsesoioiL 

Proceedings  upon  affirmance. 

Limitation  of  action  for  seising  animals. 

Certain  actions  cannot  be  maintained. 

Where  several  animals  are  trespassing,  damages  are  entire.    Pzoeeed 

ings  in  such  oases. 
Proceedings  in  other  cases,  where  there  are  different  owners. 
Surplus,  where  there  are  different  owners. 
When  one  action,  etc.,  supersedes  any  other. 
Rights  of  officer  when  private  person  fails  to  proaecate. 
Person  having  a  special  property  deemed  owner. 
Agent  may  act  for  his  principal. 


Action 

against 

person 

suffering 

animaks 

lo  stray. 


§  3082.  Any  person,  who  suffers  or  permits  one  or  more 
cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or  goats,  to 
run  at  large,  or  to  be  herded  or  pastured,  in  a  public  street, 
highway,  park,  or  place,  elsewhere  than  in  a  city,  incurs 
thereby  the  penalty  or  penalties  specified  in  the  next  sec- 
tion ;  and  any  resident  of  the  town,  or  the  officer  to  whom 
a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  this  act,  or  the  overseer  or 
superintendent  of  the  poor  of  the  town  or  district,  in  which 
one  or  more  of  those  animals  are  found  so  running  at  large, 
herded,  or  pastured,  may  maintain  an  action  against  him,  in 
a  justice's  court,  held  in  that  town  or  district,  to  recover 
the  penalty  or  penalties  so  incurred.  Where  the  action  is 
brought  by  a  private  person,  the  justice  must  pay  the  pro- 
ceeds of  an  execution,  issued  upon  a  judgment  therein  in 
favor  of  the  plaintiff,  after  deducting  the  costs,  to  the  of- 
ficer, who  might  have  brought  the  action,  as  prescribed  in 
this  section,  to  be  applied  by  him  to  the  support  of  the 
poor  within  his  town  or  district 
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§  8083.  If  the  plaintiff  recovers  judgment,  in  an  action  Peuaitiea 
brought  as  prescribed  in  the  last  section,  the  justice  must  ^Terod. 
award  to  him  the  following  sums,  by  way  of  penalties,  be* 
sides  the  costs  of  the  action : 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or 
calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in 
one  action,  although  it  exceeds  the  sum,  for  which  a  justice 
can  render  a  judgment  in  an  ordinary  action. 

§  3084.  Where  one  or  more  cattle,  horses,  colts,  asses,  ^"^^"» 
mules,  swine,  sheep,  or  goats  are  found  running  at  large,  or  to  sei^ 
being  herded  or  pastured,  in  a  public  street,  highway,  park^  Btr»ying. 
or  place,  elsewhere  than  in  a  city,  the  overseer  of  highways 
of  the  road  district,  or,  if  they  are  so  found  within  an  in- 
corporated village,  the  street  commissioner  thereof,  having 
personal  knowledge  or  being  notified  of  the  fact,  must  im- 
mediately seize  the  animal  or  animals,  and  keep  it  or  them 
in  his  possession,  until  disposed  of  as  prescribed  in  the  fol* 
lowing  sections  of  this  title. 


§  3085.  Any  person  may  seize  one  or  more  animals  spec-  ^oen 
ified  in  the  last  section,  then  running  at  large,  or  being  £^n 
herded  or  pastured,  in  a  public  street,  highway,  park,  or  •^"^ 
place,  elsewhere  than  in  a  city,  bordering  upon  real  prop-  "^ " 
erty  owned  or  occupied  by  him ;  or  then  trespassing  upon 
real  property  so  owned  or  occupied,  having  entered  there- 
upon from  such  a  public  street,  highway,  park,  or  place. 
The  person  making  the  seizure,  must  keep  the  animal  or 
animals  seized  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 


may  seiM 


§  8086.  An  officer  or  other  person,  who  seizes  an  animal  Officer  cf 
or  animals,  as  prescribed  in  either  of  the  last  two  sections,  seising  u 
must  incmxediately  file,  with  a  justice  of  the  peace  of  the  petition 
town  in  which  the  seizure  was  made,  a  written  petition, 

673 


§§  8087-^088.  JUSTICES'  OOIJBTS.  [gka^.  xn. 


TRUlO. 


verified  by  his  oath ;  setting  forth  the  facts,  which  bring 
the  case  within  either  of  those  sections ;  briefly  describing 
the  animal  or  animals  seized ;  stating  either  the  name  of 
the  owner,  or  that  his  name  is  not  known  to  the  petitioner, 
and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence ;  and  praying  for  a  fin^d  order,  directing  the  sale  of 
the  animal  or  animals  seized,  and  the  application  of  the 
proceeds  thereof,  as  prescribed  in  this  title.  Where  the 
petition  alleges,  that  any  animal  or  animals  seized,  were 
then  trespassing  upon  real  property  owned  or  occupied  by 
the  petitioner,  it  must  state  the  amount  of  the  damages,  if 
any,  which  the  petitioner  has  sustained  thereby.  In  that 
case,  the  decision  of  the  justice,  or,  where  the  issues  are 
tried  by  a  jury,  the  verdict,  must  fix  the  amount  of  the 
damages. 


Precept  §  3087.  Upou  the  presentation  of  the  petition,  the  jus- 
^^  tice  must  issue  a  precept  under  his  hand ;  directed  to  the 
owner,  if  his  name  is  stated  in  the  petition,  or,  if  it  is  not 
so  stated,  directed  generally  to  all  persons  having  any  in- 
terest in  the  animal  or  animals  seized ;  briefly  reciting  the 
substance  of  the  petition;  describing  the  animal  or  ani- 
mals seized,  and  requiring  the  person  or  persons,  to  whom 
the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  and  place  specified  therein,  not  less  than  ten  nor 
more  than  twenty  days,  after  the  issuing  of  the  precept, 
why  the  prayer  of  the  petition  should  not  be  granted. 

Id.;  how  §  3088.  The  precept  must  be  served  upon  the  person,  to 
whom  it  is  directed  by  his  name,  within  the  same  time, 
and  in  like  manner  as  a  summons  is  required  to  be  served, 
as  prescribed  in  section  2910  of  this  act  Where  it  is  di- 
rected generally  to  all  persons,  having  an  interest  in  the 
animal  or  animals  seized,  it  may  be  served  by  a  constable 
of  the  town,  or  by  an  elector  thereof,  specially  authorized 
80  to  do  by  a  written  indorsement  upon  the  precept^  under 
the  hand  of  the  justice,  by  posting  a  copy  thereof  in  at 
least  six  public  and  conspicuous  places  in  the  town  whara 
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the  seizure  was  made;  one  of  which  places  must  be  the  ^"^"*** 
nearest  district  school  house,  or,  if  the  seizure  was  made 
within  an  incorporated  village,  having  schools  in  charge  of 
a  board  of  education,  a  building  in  which  such  a  school  is 
kept.  Each  copy  must  be  so  posted,  within  two  days  after 
the  precept  is  issued.  Where  the  precept  is  directed  to  a 
person  by  his  name,  and  proof  is  made,  by  affidavit,  to  the 
satisfaction  of  the  justice,  that  it  cannot,  with  reasonable 
diligence,  be  personally  served  upon  that  person,  within 
the  county,  at  least  six  days  before  the  return  day  thereof, 
the  justice  may,  by  a  written  order,  direct  that  service 
thereof  be  made,  by  posting  copies  thereof,  at  least  five 
days  before  the  return  day,  as  prescribed  in  this  section ; 
in  which  case,  service  thereof  may  be  made  accordingly. 


§  3089.  At  the  place  where  the  precept  is  returnable.  Proof  oi 
and  at  the  expiration  of  the  time  specified  in  section  2893  ^^^t.^ 
of  this  act,  the  petitioner  must,  unless  the  precept  is  di- 
rected to  a  person  by  his  name,  and  he  appears,  furnish 
proof  of  the  service  of  the  precept,  as  prescribed  in  the 
last  section.  If  it  was  served  by  a  constable,  either  per- 
sonally or  by  posting,  his  written  return  upon  the  precept 
is  sufficient  proof  of  the  facts  relating  to  the  service,  as 
stated  therein.  If  it  was  served  by  a  private  person, 
proof  of  service  must  be  made  by  affidavit. 


§  3090.  The  owner,  or  a  person  having  an  interest  in  adiwvt 
any  animal  seized,  may  appear  upon  the  return  of  the  pre- 
cept, and  thereby  make  himself  a  party  to  the  special  pro- 
ceeding. The  person  so  appearing  may,  upon  the  return  of 
the  precept,  file  a  written  answer,  subscribed  by  him  or  his 
attorney,  and  verified  by  the  oath  of  the  person  subscrib- 
ing it,  denying,  absolutely  or  upon  information  and  belief, 
one  or  more  material  allegations  contained  in  the  petition. 
His  answer  must  also  set  forth  his  interest  in  the  animal 
or  animals  seized.    The  subsequent  proceedings  must  be 

the  same  as  in  an  action  in  a  justice's  court,  wherein  an 
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issue  of  fact  has  been  joined,  except  as  oihetmae  speciaUy 
prescribed  in  this  title. 

i^avOTof  §  3091.  If  no  person  appears  and  answers,  or  if  the  de- 
er^  war-'  ^^^^^^  ^^  *^®  justice,  OF  the  vcfdict  of  the  jury,  where  the 
Zn'-  Me-  ^®s^^s  ^^^^  *^^^  ^y  ^  j^ry,  is  in  favor  of  the  petitioner, 
thereof  *^®  justice  must  make  a  final  order,  directing  the  sale  of 
the  animal  or  animals  seized,  and  the  application  of  the 
proceeds  thereof,  as  prescribed  in  this  title.  Thereupon 
the  justice  must  issue  a  warrant,  under  his  hand,  directed 
generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction, 
for  the  best  price  which  he  can  obtain  therefor ;  and  to 
make  return  thereof  to  the  justice,  at  a  time  and  place 
therein  specified,  not  less  than  ten  nor  more  than  twenty 
days  thereafter.  The  sale  must  be  made  upon  the  like  no- 
tice, and  in  like  manner,  as  a  sale  of  property,  by  yirtue  of 
an  execution  issued  by  a  justice  of  the  peace ;  and  the  con* 
stable  must  ma^e  return,  as  required  by  the  warrant,  and 
must  pay  the  proceeds  of  the  sale  to  the  justice,  deducting 
thei'efrom  his  fees,  at  the  rate  allowed  by  law  for  the  col- 
lection of  such  an  execution. 


A.jp.;a»-       §  3092.  The  justice  must  apply  the  proceeds  of  the  sale 

pnJCeeA*    as  follows  I 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by 
the  justice,  at  the  same  rates  as  the  costs  of  an  action 
brought  before  him,  including  the  justice's  fees  in  such  an 
action;  and  also  the  fees  for  the  service  of  the  precept, 
either  personally  or  by  posting,  at  the  rate  allowed  by  law 
for  personal  service  of  a  summons  by  a  coiastable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain, 
to  his  own  use,  a  fee  of  one  dollar,  for  ^ach  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  ofiScer,  or  other  person  making  the  seizure,  the  follow 
ing  fees,  for  the  seizure  of  each  animal  seized  and  sold,  to 
wit :  one  dollar  for  each  horse,  colt,  ass,  or  mule ;  fifty  centa 
for  each  bull,  ox,  cow,  or  calf ;  and  twenty-five  cents  for 

576 


CHAP.  XIX]      STEATS  UPON  HiaHWAYS,  ETC.  H  S<M3. 

each  goat)  fiheep,  or  swine ;  together  witli  a  reasonable  com- 
pensation,  fixed  by  Iiiin,  for  the  eare  and  keeping  of  eadi 
aniinaly  from  the  time  of  the  eeisnre  to  the  time  of  the 
sale ;  and,  alao,  where  any  animal  sold  was  seiaed,  while 
trespassing  upon  real  property  owned  or  oocupied  by  the 
petitioner,  the  damages  sustained  by  the  petitioner  in 
cozisequence  thereof,  as  aacertained  by  the  decision  of  the 
justice,  or  the  verdict  of  the  jury,  upon  which  the  final 
order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  oflBlcer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  2875  of  this 
act,  tbe  following  penalties,  to  wit :  five  dollars  for  each 
horse,  colt,  ass,  mule,  bull,  ox,  cow,  calf,  or  swine,  seized 
and  sold;  and  one  dollar  for  each  sheep  or  goat,  seized 
and  sold ;  which  penalties  must  be  received  by  the  ofi&cer, 
for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the 
person  or  persons  entitled  thereto,  as  prescribed  in  the  fol- 
lowing sections  of  this  title. 

§  3098.  Any  person  may,  within  ten  days  after  the  re-  i>i«p«^ 
turn  of  the  warrant,  file,  with  the  justice,  a  written  claim  iwpttu. 
to  the  surplus  of  the  proceeds  of  the  sale,  or  to  any  part 
thereof.  On  the  eleventh  day  after  the  return,  or,  if  it  is  a 
Sunday  or  a  public  holiday,  on  the  first  day  thereafter, 
which  is  neither  Sunday  nor  a  public  holiday,  the  jus- 
tice must  proceed  to  inquire  into  the  claims  so  filed ;  and, 
for  the  purpose  of  determining  them,  he  must  hear  the 
allegations  and  proofs  of  each  claimant;  and  he  may 
issue  subpoenas,  as  upon  the  trial  of  an  action.  He  may, 
upon  the  application  of  any  claimant,  and  for  good  cause 
shown,  adjourn  the  hearing,  from  time  to  time,  but  not 
more  than  thirty  days  in  all.  After  hearing  the  allega- 
tions and  proofs  of  all  the  claimants,  he  must  decide  the 
claims,  and  enter  an  order  accordingly.  If  no  claim  is 
filed;  or  if  the  right  to  the  surplus  money,  or  any  part 
thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as  prescribed  in  this  section ;  any  person,  whose  claim  was 
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not  determined  upon  the  hearing,  may  file  a  ckim  thereto, 
at  any  time  b^ore  the  ezpiraticm  of  a  year  from  the  retain 
ol  the  warrant;  and,  the^upon,  the  j4tice  mnrt  proceed, 
as  prescribed  in  this  section  with  respect  to  a  claim  filed 
within  the  ten  days. 


Id.;  when      §  3094.  If,  at  the  expiration  of  one  year  after  the  return 

Sl"  ^*  *^^.  ^*^^^^*'  ^^y  p^^^^  ^*  *^^  «^T^i^«  ^^^^^^  ^^^™ 

to  which  has  not  been  established  to  the  satisfaction  of 
the  justice,  pursuant  to  the  provisions  of  the  last  section, 
the  justice  must  pay  it,  for  the  benefit  of  the  poor,  to  the 
officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  ben- 
efit of  the  poor,  as  prescribed  in  section  2875  of  this  act; 
and,  thereupon,  all  persons  are  forever  barred  from  any 
claim  thereto.  But  if  a  claim,  filed  as  prescribed  in  the 
last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  there- 
after ;  and,  for  that  purpose,  he  must  retain  the  surplufi  in 
his  hands  until  the  determination. 


Order  §  3095.  An  appeal  from  an  order  determining  a  claim, 

^^^'  as  prescribed  in  the  last  two  sections,  may  be  taken  to  the 
tSeS^  county  court,  by  a  claimant,  within  ten  days  after  the  mat 
from.  ing  of  the  order,  as  from  a  judgment  of  a  justice  in  an 
action  to  recover  a  sum  equal  to  the  claim ;  and  the  pro- 
ceedings thereupon  are  the  same,  except  that  an  under- 
taking is  not  necessary  for  any  purpose.  Upon  such  an 
appeal,  each  other  claimant^  whose  interest  is  affected  by 
the  order  appealed  from,  must  be  made  a  respondent  K 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus 
must  be  made  respondent;  but  costs  cannot  be  awardetl 
against  him,  unless  he  appear^  upon  the  appeal ;  in  which 
case,  the  costs  are  in  the  discretion  of  the  appellate  court. 
Where  an  appeal,  taken  as  prescribed  in  this  section,  is  per- 
fected, the  county  judge  may,  in  his  discretion,  make  an 
order  extending  the  time,  within  which  payment  of  the 
surplus  must  be  made,  as  prescribed  in  the  last  section,  and 
staying  payment  accordingly.    Unless  such  an  order  is 
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made,  and  a  copy  thereof  is  served  upon  the  jostieey  pay- 
ment most  be  made  as  prescribed  in  tiie  last  section,  not- 
withstanding thei  i^)peal ;  and  upon  pro<rf  of  the  payment, 
the  appeal  must  be  dismissed.  Where  an  appeal  is  taken 
to  the  supreme  oam%  from  the  determination  of  the  county 
court,  the  county  judge,  or  a  justice  of  the  supreme  court 
may  make  a  like  order,  and  with  like  effect 


§  3096.  U  the  decision  of  the  justice,  or  the  verdict  of 
the  jury,  where  the  issues  are  tried  by  a  jury,  is  in  favor  deoiaion 
of  the  person  answering,  it  must  fix  the  value  of  each  ani-  p®^2?^' 
mal  seized.  If  the  justice  or  the  jury  find  that  the  seizure 
was  malicious,  and  without  probable  cause,  the  decision  or 
verdict  must  assess  the  damages  sustained  by  the  person 
answeiing,  by  means  of  the  seizure  and  detention.  The 
justice  must  thereupon  make  a  final  order,  awarding  to 
the  person  so  answering,  th^  return  of  the  animal  or  ani- 
mals so  seized,  or  the  value  thereof  if  a  return  cannot  be 
had ;  together  with  his  costs,  at  the  rates  allowed  by  law  in 
an  action  brought  before  him  to  recover  a  chattel;  and,  also, 
twice  the  sum  assessed  as  his  damages,  if  any.  Thereupon 
a  warrant  must  be  issued  by  the  justice  to  a  constable,  to 
the  same  effect,  as  an  execution  issued,  in  an  action  to  re- 
cover a  chattel,  upon  a  judgment  in  favor  of  the  defendant, 
where  the  chattel  has  not  been  delivered  to  him ;  and  each 
pro\'ision  of  this  chapter,  relating  to  a  judgment  and  an 
execution  in  such  a  case,  applies  to  a  final  order  made,  and 
a  warrant  issued  thereupon,  as  prescribed  in  this  section. 

§  3097.  At  any  time  after  the  precept  is  issued,  and  be-  i^mana 
fore  the  commencement  of  the  trial,  the  owner  of  any  ani-  Jj^^^^ 
mal  seized  may  file  with  the  justice  a  written  demand  of  £^'*®*" 
the  possession  thereof*    Thereupon  he  is  entitled  to  the  *^^ 
possession,  upon  complying  with  the  following  terms : 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  peti- 
tioner, the  costs  of  the  proceedings,  to  the  time  of  filing 
the  demand,  as  prescribed  in  subdivision  first  of  section 

8092  of  this  act,  and,  also,  the  sums  payable  on  account  of 
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Qfunii «[mrt  i)6 &md.hff^ (A«r  jwiiicC) «ltor  lowing ilui alleiga- 

Si.  Qe  fimsti  ii^tip  pujr  to  tihe  jtisiic^,  ii  Im  ^  one  4olkr 
Icir  Wb  iwiwa],  «v|i«r^  pos^^owoa  is  0o  dwrnodd^ 

3.  If  the  petitjpa^  i$  iw  offiow,  te  wJboca  ^  &m  kc  pen- 
alty is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed 
in  section  2.875  of  iijai^  act^  tte  QlaimaBt  wuit  aLsp  paj  to 
the  justioe,  for  the  petitiojier^s  iiBe^  the  a^na  specified  there- 
in o^  account  of  oach  animal,  whereof  possession  is  so 

demande4. 

4.  The  claimant  must  also  provi^  to  the  satisfaction  of 
the  jiisticft  by  affidavit  or  other  competent  evidence^  that 
l^e  is  the  owner  of  each  animal^  whereof  possession  is  so 
demanded.  Each  person  who  has  appeared  must  have  no- 
tice of,  and  may  oppose,  the  claim. 

iniiil?^     §  .80SB.  But  where,  in  m  ^ase  specified  iu  the  last  section^ 
^^^    the  person  filing  a  demand,. piesentp  therewith  to  tbe  jus- 
thSd  ^^    *^  sufficient  procff,  by  affidavit  or  oiierwise,  that  the  run- 
penon.     j^i^g  ^^  laTg^  hcidiug,  p^tumg,  or  trespassing,  by  reason 
whereof  the  animal  or  aaiimiijs,  of  whioh  he  demands  pos- 
sisssioni  were  sei^,  was  Qaused  by  the  wilful  act,  intended 
to  effect  tibaii  object,  ot  a  person  oth^  than  the  owner; 
andelso  makes  the  proof  specified  in  subdivisicaA  fourth 
of  that  section ;  he  is  entitled  to  possession,  pursuant  to 
his  demand,  upon  paying  to  the  petitioner,  or  to  the  jus- 
tice for  his  use,  a  reasonable  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as 
compensation  for  ^  the  care  and  keeping  of  the  animal  or 
animals,  whereof  possession  is  so  demanded,  and  without 
paying  any  other  sum,  specified  in  the  last  section. 


Action  by      §  309 9.  The  owner  of  an  animal,  seized  in  consequence 
such  a      of  3*  wilful  Act  Specified  in  the  last  section,  may  recover, 
in  an  axAio^i  i^ainst  the  person  who  committed  It,  all  dam- 
ages sustained  by  him,  in  consequence  thereof,  indudisg 
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tbe  sttm  paid  in  c^er  t<^  recoref  poMeBsrcMEi  of  the  animiily 
as  prefkfHb^  ih  tbe  iMf  deetibn ;  aoKi,  in  additiari  tlMceto, 
the  sam  of  1hR^«ntr  doHsM  ft(f  mdk  Mrlnhil  cieiwd. 


§  8100.  Where  the  possession  of  an  animal  has  been  de-  Aottonbj 
livered,  as  prescribed  in  ike  lust  seetion  but  one^  all  adtion  ^J^ 
m«j  also  be  maintained,  by  the  petitioaet  ia  the  special 
proeeedin^  b^ora  the  justice^  agaiost  ibie  penkon  vrko  eom- 
nutted  the  wilful  act,  to  nscever,  in  addition  tb  all  otihier 
damages  sizstained  by  the  plaintiff  in  conseqnenee  of  the 
wilful  act,.  a&  sums,  to  which  the  pkintifl  would  have  h&dXi 
entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in 
section  80f^  of  this  act,  other  than  the  compenaaffcion  paid 
for  the  catre  and  heeding  of  the  animal  In  the  like  oase^ 
if  the  petitioner  is  a  private  person^  the  cffieer,  to  whom  a 
fine  o(r  penaikj  is  to  be  paid  for  the  benefit  ol  the  poor,  as 
preeeiibeii  in  section  d8?5  of  this  aety  maj  nudniaiE  an 
action  against  th»  person,  who  eonmittted  the  wiJfal  act,  to 
recoTer  the  penalties  to  whiefa  th«  plaiiEfciS  wo^  hmre 
been  entitled,  out  of  the  proceeds  of  the  sale,  as  prescribed 
in  that  subdivision.  Neither  of  the  actions  specified  in 
this  or  the  last  section  u  affected  by  the  pendency  of,  or 
the  recovery  of  judgment  in,  either  of  the  others. 

§  3101,  A  person,  entitled  to  demand  the  possession  of  DemanA 
an  anima^.  as  prescribed  m  section  3097  of  this  act,  who  USSd, 
did  not  appear  upon  the  return  of  the  precept,  or  upon  order  and 
the  trial,  may  file,  with  the  justice,  a  written  demand  of  taie. 
the  possession,  at  any  time  after  the  final  order,  and  not 
less  than  three  days  before  the  time  appointed  for  the  sale ; 
and,  thereupon,  he  is  entitled  to  the  possession,  upon  com- 
plying with  the  following  terms : 

1.  He  must  furnish,  by  affidavit  or  other  competent  evi 
dencfe,  a  MfficieAt  ex^^i^,  t^  tbe  satisfaoticfn  of  the  jmi^tiee, 
for  Iris  ftoiltd*e  to*  appear. 

9.  He  must,  in  all;  respects,  comply  wiA  the  provisioos 
of  seetlcoi  $097  at  Hkkis  act;  escept  that  it  is  necessary  fof 
to  p*y  iBmiy  <me  haU  of  the  fostice's  £se,  as  preseilbed 
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in  subdivision  second  of  that  section;  and  one  baU  of  tke 
fees  payable  to  the  petiticMaeri  for  the  seizure  of  each  ani« 
maJ,  as  prescribed  in  subdivision  third  of  sectioa  3092  of 
this  act. 


Order  §  S102»  Where  a  demand  for  the  return  of  the  posses- 

l^^of  sion  of  an  animal  is  filed,  as  prescribed  in  either  of  the  last 
Sion  ;^p-  five  sections,  the  justice  must,  at  the  request  of  either  party 
S^ie-  thereto,  make,  and  enter  in  his  minutes,  an  order  determin- 
ing^the  same.  An  appeal  from  such  an  order  may  be 
takeii  to  the  county  court,  by  <ihe  person  making  the  de* 
mand)  or  by  either  party  to  the  special  proceeding,  at  any 
time  before  the  final  order  in  the  special  proceeding  is 
made ;  and  each  person  or  party  so  entitled  to  appeal,  must 
be  made  a  respondent  upon  an  appeal  taken  by  one  of  the 
otheiu  llie  appeal  must  be  taken  in  like  maimer,  as  an 
appeal  from  a  judgment  of  the  justice  in  an  action  to  re- 
cover a  chattel;  and  the  proceedings  thereupon  are  the 
same,  except  as  otherwise  prescribed  in  the  next  section. 


Id.;  ttaj  §  8103.  An  appeal  from  an  order,  specified  in  the  last 
oe^ingi.  section,  is  not  effectual  for  any  purpose,  unless  the  appel- 
lant procures  from  the  county  judge  an  order,  directing  a 
stay  of  the  proceedings  upon  the  petition,  and  a  stay  of  the 
execution  of  the  order  appealed  from,  and  files  it  with  the 
justice,  within  the  time  allowed  for  the  appeal  The  order 
may  be  granted  or  refused,  in  the  discretion  of  the  county 
judge,  or  granted  upon  such  terms,  as  to  security  Or  othe^ 
wise,  as  he  thinks  proper ;  and  it  may  be  vacated  or  modi- 
fied,  either  absolutely,  or  unless  further  security  is  given, 
in  his  discretion. 

^m&iai     ^  3104.  Within  ten  days aiter  a  fiaal  order  ttpon  a  peti* 
order.       fion  is  made,  as  prescribed  in  this  title,  an  appeal  there- 
from may  be  taken  by  the  petitioneit,  or  by  the  person 
answering,  m  like  manner  as  an  appeal  from  a  judgment 
of  the  justice  in  an  action  to  recovw  a  sum  of  noM^neyt 
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equal  to  the  value  of  the  animal  or  animalfl,  and  the  pro-  '^"^  ^ 
ceedings  thereupon  are  the  same,  except  as  otherwise  pi«. 
scribed  in  the  neact  section. 


§  3105.  An  appeal  from  a  final  order,  taken,  as  prescribed  J^j^J^^, 
in  the  last  section,  by  the  person  answering,  is  not  effect-  '^^. 
ual  for  any  purpose,  imless  the  appellant  files,  with  the  ^^^^ 
notice  of  appeal,  an  order  of  the  county  judge,  or,  if  he  is  ^^"' 
absent  from  the  county,  of  a  justice  of  the  supreme  court, 
reciting  that  the  appeal  has  been  perfected,  and  that  secu- 
rity  has  been  given  thereupon,  as  prescribed  in  this  sec 
tion,  and  directing  a  stay  of  proceedings  upon  the  final 
order  appealed  from,  and  that  the  possession  of  the  animal 
or  animals  seized  be  delivered  to  the  appellant.  The  ordw 
can  be  made,  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an 
appeal  from  a  judgment,  and  staying  the  execution  there* 
of ;  and  also  an  undertaking,  in  the  same  or  another  instru- 
ment^  to  the  effect  that,  if  the  final  order  appealed  from  is 
affirmed,  or  if  the  appeal  is  dismissed,  the  appellant  will 
pay  all  sums  which  the  justice  awards  gainst  him,  upon 
the  hearing,  after  the  determination  of  the  appeal^  as  pre* 
scribed  in  the  next  section,  not  exceeding  a  sum  specified 
therein ;  which  must  be,  at  least,  twice  the  amount  of  all 
the  sums,  which  might  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  3092  of  this  act.  The 
sum  must  be  fixed,  and  the  undertaking  must  be  approved, 
by  the  judge  who  grants  the  order.  Upon  filing  the  order 
with  the  justice,  the  appellant  is  forthwith  entitled  to  the 
possession  of  the  animal  or  animals  seized* 


anoe. 


§  3106.  If  the  final  order  appealed  from  is  affirmed, 

upon  an  appeal  taken  by  the  person  answering,  the  county  n£m^ 

court  must  appoint  a  time  and  place,  at  which  the  justice 

must  fix  the  sums  payable  by  the  appellant,  pursuant  to 

his  undertaking.    The  justice  may  adjourn  the  hearing  to 

another  place,  and  to  another  tim^  not  exceeding  three 

days  after  the  time  so  appointed.    The  justice  must  fix  the 
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^^  s^  .  payable,  .s  a  a  w.™,t  io.  the  sde  of  th,  «>ia^ 
seized  had  been  returned,  and  the  proceeds  thereof  paid  to 
him  by  the  constable,  as  prescribed  in  section  809d  of  this 
act.  The  undertaking  upon  the  appeal  enures  to  the  ben- 
efit of  each  officer,  to  whom  nxy  sum  is  payable,  as  pre- 
siSribed  in  that  section ;  and,  with  respect  to  any  ot  those 
sums,  the  respondent  is  a  trustee  for  the  officer  entitled 
thereto. 


Limita-  §  Sl07.  Where  an  animal  is  seized,  upon  the  ground  that 
Botion  for  it  was  runuing  at  large,  or  was  being  herded  or  pastured, 
SdSSS..  or  was  trespassing,  contrary  to  the  provisions  of  this  title ; 
and  the  officer  or  other  person  making  the  seizure,  imme- 
diately files  his  petition,  and  diligently  prosecutes  the 
same,  as  prescribed  in  this  title ;  an  action  to  recover  the 
animal  so  seized,  or  to  recover  damages  for  the  seizure,  or 
for  any  act  subsequent  thereto,  must  be  commenced  with- 
in one  year  after  the  cause  of  action  accrues. 

Certain  §  8108.  A  peTSou,  to  whom  the  pscKsept  was  directed  by 
cannot  hiB  uame^  and  who  wa»  per8(Mially  served  therewith^  or  a 
tained. '  pen^oB  who  has  appeared  and  answered  in  the  special  pro- 
Gseeding,  or  demanded  the  return  of  amy  animal  seized,  can- 
not maintain  an  action  against  the  officer  or  other  person 
seizing  an  animal,  or  a  person  acting  by  his  commaiid,  or 
in  his  aid,  in  a  caoe  specified  in  the  last  section.  But,  ex- 
cept as  specified  in  this  section,  the  owner  of  an  animal 
8««d  or  detained,  imder  color  of  any  provi«on  ot  tiiis 
title,  may  maintain  «i  action  to  recover  the  animal,  or  its 
value,  or  damages  for  the  seizure  or  detention,  or  for  any 
unlawful  act  subsequent  thereto,  if,  in  fact,  the  animal  was 
not,  at  the  time  of  the  seizure,  running  at  large,  or  being 
herded  or  pastured,  or  trespassing,  as  the  case  may  be,  as 
specified  in  the  foregoing  provisions  of  this  title. 


JJ?ena         §  8109.  For  the  purpose  of  determining  the  damages 
j^J^g^    sustained  by  the  petitioner,  where  two  or  more  animals 
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are  found  simnltaaeottflly  ti'eBpMamg  upon  real  property^  nwing, 
owned  or  occupied  by  him,  all  the  damage  done  by  all  the  u?^^!li!!e 
animals  feified^  is  to  be  r^arded  as  done^  by  tbem  jointly ;  ^S^^' 
and  the  petitioner's  reoMdy  therefor  is  entire,  and  must  be  ^^ 
enforced  against  $11  the  animals^  and  th6  proceeds  of  the 
sale  thereof.  Where  different  persons,  who  are  known, 
own  diff^ent  animals  seized,  the  precept  must  be  directed 
to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,,  and  cia- 
not  be  ascertained  with  reasonable  diligence,  the  precept 
must  be  directed  to  each  known  owner,  by  his  name,  and, 
also  generally  to  all  persons  having  an  interest  in  those  ani- 
mals, the  owners  of  which  are  unknown.  In  a  ease  speci- 
fied in  this  section,  a  demand  of  the  possession  of  an  animal 
seized  cannot  be  made,  as  prescribed  in  section  3097  or  3101 
of  this  act,  unless  it  is  made  with  respect  to  all  the  animals 
seized,  and  by  persons  entitled  to  the  possession  of  all  of 
them.  But  a  separate  demand  may  be  made,  as  prescribed 
in  section  3098  of  this  act,  by  each  owner  of  one  or  more 
animals  seized ;  in  which  case,  if  possession  is  delivered  to 
him,  as  prescribed  in  that  section,  the  petitioner's  remedy 
for  his  damages  is  the  same,  with  respect  to  the  animal  or 
animals,  of  which  possession  is  not  so  delivered,  and  against 
tbe  proceeds  of  the  sale  thereof,  as  if  those,  whereof  posses- 
sion is  so  delivered,  had  not  been  trespassing  upon  the 
property. 

§  3110.  Where  the  petiti<mer  does  not  allege,  that  the  Proceed, 
animals  seized  were  trespassing  upon  real  property  owned  ott!er  oa- 
or  occupied  by  him,  and  diffwent  persons  own  different  there  are 
animals  seized,  a  separate  special  proceeding  may  be  ineti-  owners, 
tuted,  as  prescribed  in  this  title,  against  each  owner,  or 
against  any  two  or  more  owners,  with  respect  to  the  ani- 
mals  owned  by  him  or  them.    Or  the  proceedings  may  be 
taken  against  all  the  owners  jointly ;  in  which  case,  each 
person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the 
same  right  to  demand  the  possession  of  the  animal  evened 
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by  him,  and  the  same  right  to  answer  separately,  ae  if  the 
special  proceeding  was  against  him  separately;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  persona 
so  answering,  with  respect  to  the  aaunal  or  animals  owned 
by  him  or  them,  and  for  his  or  their  costs ;  and  against  the 
remainder  of  the  persons  answering,  or  to  whom  the  pre- 
cept was  directed,  or  for  the  sale  of  the  remainder  of  the 
animals,  in  like  manner,  as  if  the  former  persons  had  not 
answered,  or  had  not  been  named  in  the  precept.  But  the 
person,  first  making  a  demand  of  the  possession  of  any 
animal  seized,  must  pay  all  the  costs  to  the  time  of  the 
demand;  and  a  person,  subsequently  making  a  demand, 
is  excused  from  the  payment  of  any  costs,  except  those 
which  have  accrued  since  the  former  demand. 


whM-e***  §  3111.  Where  proceedings  are  taken  jointly  against  dif- 
dufferent  f^^®^*  pcrsous,  who  owu  different  animals  seized,  as  pre- 
scribed in  either  of  the  last  two  sections,  the  surplus,  re- 
maining in  the  justice's  hands,  must  be  distributed  between 
them,  in  proportion  to  the  value  of  the  animals  owned  by 
each,  to  be  determined  by  the  justice.  Any  owner  may 
claim  separately  his  proportion  of  the  surplus;  and  sec- 
tions 3093  and  3094  of  this  act  apply  to  a  claim  made,  and 
to  the  disposition  of  the  surplus  arising,  as  prescribed  in 
this  section. 


owners. 


ISon,^*^  §  8112.  Where  two  or  more  parsons,  or  an  officer  and  a 
perieSw  Private  person,  are  authorized,  by  this  title,  to  bring  an 
any  other,  action,  Or  to  seize  an  animal,  and  take  the  proceedings  pre- 
scribed in  this  title  for  the  disposition  thereof,  the  com- 
mencement of  an  action,  or  the  seizure  of  the  animal,  by 
either  of  them,  supersedes  the  right  of  any  of  the  others  to 
bring  such  an  action,  or  to  make  such  a  seizure,  with  re- 
spect to  the  animal  seized,  or  in  question  in  the  action. 
But  the  justice  may,  in  his  discretion,  allow  an  officer  or 
other  person,  who  is  interested  in  the  recovery,  or  in  the 
application  of  the  proceeds  of  the  sale,  to  appear  in  the 
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action  or  special  proceeding,  for  the  purpose  of  protecting  **" 

his  interest,  and  to  take  such  part  in  the  proceedings  there- 
in, as  the  justice  thinks  proper. 


§  3113.  Where  a  seizure  is  made  by  a  private  person,  as  Rights  of 
prescribed  in  this  title,  and  the  possession  of  an  animal  when  pri- 
seized  is  abandoned  by  him,  Mrithout  filing  a  petition ;  or  von  taiu 
where  an  action,  brought  by  a  private  person,  as  prescribed  cute, 
in  this  title,  is  settled  or  discontinued  by  the  plaintiff;  the 
officer,  to  whom  a  penalty  is  payable,  as  prescribed  in  sec- 
tion 3083  of  this  act,  or  in  subdivision  fourth  of  section 
3092  of  this  act,  may,  unless  he  has  assented  to  the  aban- 
donment, settlement,  or  discontinuance,  maintain  an  action 
against  the  owner  of  the  animal  in  question,  to  recover  the 
penalty  so  payable  to  him ;  and,  upon  proof  of  the  facts, 
which  would  have  entitled  the  plaintiff  in  the  former  ac- 
tion, or  the  petitioner  in  the  q>ecial  proceeding,  to  recover, 
he  is  entitled  to  judgment  accordingly. 


§  3114.  When  a  person  is,  at  the  time  of  the  seizure,  en-  Penon 
titled  to  the  possession  of  an  animal,  as  against  the  general  epeoul 
owner  thereof,  by  virtue  of  a  special  property  therein,  he  is  Sjjme^ 
deemed,  for  all  the  purposes  of  this  title,  the  owner  thereof. 


owner. 


§  3115.  The  duly  authorized  agent  of  the  owner  or  per-  Agent 
son  entitled  to  the  possession  of  an  animal,  as  specified  in  for  hit 
the  last  section,  may,  in  his  own  name,  answer,  make  any  **'^* 
demand,  or  take  any  other  proceeding,  which  the  owner  or 
person  so  entitled  may  take,  as  prescribed  in  this  title. 
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TITLE  XI* 

Provisions  speciaUy  relating  to  courts  of  justices  of  the 

peace  in  the  city  qf  Brooklyn. 

fSMi,  dll6.  Jtifltioe  in  alxtb  dfatrict  maflt  be  an  Attoinejr. 
8117.  JuBtloeir  jtidMlietiom  ia  Btodkl^  eetteaded. 
1118.  Juotioei  to  receiTe  aalariet  ia  lieu  of  fees ;  to  aotonnt  and  p&j  orer  feet 

monthly. 
811^.  Clerk;  how  sppctoted ;  mAMrf\  bond. 
81iM.  Dnfties  of  deriL. 

8121.  Interpreter  for  police  ooikrt,and  foi  first,  second,  and  third  distiicti. 

8122.  Id.,  tot  fourth  and  fifth  dtstrlcts. 
8128.  Id,  for  eixtlL  diafeflct. 

8124.  Common  conndl  may  appoint  addittonal  interpreters. 

8125.  Common  council  to  designate  attendiants,  etc. 

8196.  Wften  pluntftf  nay  serve  ooaiplaint  with  suMnotts  \  ptoeeediags 

theseupon, 
3127.  Jury  triiJ ;  when  and  how  demanded. 
8128.  Setting  ssider  default,  etc 
j812l^.  Additional  oosts  apon  reoovsr^  oi  llOa 

8180.  Id.;  when  defendant  recorers  Judgment. 

8181.  Costs  in  action  by  working  woman. 

8182.  Costs  upon  adjournment. 

8188.  Application  of  other  proTisions.    Holding  court  open. 

jnstioe  la     §  8116«  A  persoH  shAll  Hot  bold  ihei  office  of  JoBtioe  of 
trioi  mostt  the  peace  for  the  Buth  judioUl  district  of  the  eity  of 
attmiey.  Brooklyn,  unless  he  has  bee&  legoUrlj  adimtted  to  prac- 
tice as  an  attorney  and  counsellor  at  law,  in  the  courts  of 
record  of  the  State. 


Justieei^       §  3117.  In  addition  to  the  jurisdiction  conferred  gener- 
tion  in^   ally  by  law,  upon  justices  of  the  peace,  each  justice  of  the 
Bzten^.  peace  of  the  city  of  Brooklyn  has  civil  jurisdiction,  as  pre- 
scribed in  subdivisions  first,  second,  third,  fourth,  and  sev- 
enth of  section  2862  of  this  act,  where  the  sum  claimed,  or 
the  value  of  a  chattel,  or  of  all  the  chattels  claimed,  together 
with  the  damages  claimed,  if  any  does  not  exceed  two  hun- 
dred and  fifty  dollars. 
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(ace  Off  the  penoe  oi  %}^  mty  of  JBrooklyD,  costs  must  be  ^^i^^. 
awarded  Mid  cq]Uc^^  (§4  ^i  4  Wf^  wcHon  ov  §p^mi  pro-  t^?{o 
ceeding  before  another  justice ;  but  the  justice  shall  not  lS!d  pay 
retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  reward  montwy. 
for  his  services,  except  in  a  special  proceeding,  instituted 
as  prescribed  in  title  second  of  chapter  seventeenth  of  this 
act  Each  of  those  justices  must,  between  the  first  and 
Hie  tenth  days  of  each  month,  render  to  the  comptroller  of 
that  city  an  account,  verified  by  his  oath,  of  all  costs,  fees, 
fines,  penalties,  and  other  money,  collected  or  received  by 
him,  by  virtue  of  his  ofiice,  during  the  preceding  month ; 
except  for  damages  awarded,  or  costs  actually  paid  to  a 
party  to  a  civil  action,  or  special  proceeding;  costs,  ac- 
tually paid  to  another  officer,  in  such  an  action  or  special 
proceeding;  and  such  fees,  as  the  justice  is  entitled  to 
retain  to  his  own  use,  as  prescribed  in  this  section.  The 
justice  must  pay  to  the  comptroller,  at  the  time  of  so  ren- 
dering his  account,  the  full  amount  of  the  money  so  ac- 
counted for.  Each  of  those  justices  is  entitled,  in  lieu  of 
all  fees  and  perquisites,  other  than  the  fees  which  he  is  so 
entitled  to  retain,  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  Iw. 


§  3119.  Each  justice  of  the  peace  of  tbe  city  of  Brook-  cierk; 
lyn  has  a  clerk,  who  is  nominated  by  the  justice,  ^and  ap-  gjSS^' 
pointed  by  him,  subject  to  confiraaation  by  the  common  ^^i ' 
council  of  that  city ;  and  may  be  removed  by  the  justice  at 
his  pleasure.    Each  clerk  is  entitled,  in  lieu  of  all  fees 
and  perquisites,  to  an  snnual  salary,  fixed  sad  to  be  paid  as 
prescribed  by  law.     Each  clerk,  before  entering  upon  the 
duties  of  his  office,  must  execute  to  the  city  of  Brooklyn, 
and  file  in  the  x^ity  clerk's  office,  a  bond,  in  the  penalty  of 
two  thousand  dollars,  with  at  least  two  sureties,  approved 
by  a  justice  of  the  supreme  court,  residing  in  the  second 
judicial  district ;  conditioned  for  the  faithful  performance 
of  his  duties  as  clerk,  and  for  the  accounting  for,  and  pay* 
tug  over,  as  directed  by  law,  of  all  money  received  by  him 
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as  olerk.  Any  paper,  which,  elsewhere,  must  or  may  be 
filed  with  a  justice  of  the  p6ace,  must  or  may,  in  the  city 
of  Brooklyn,  be  filed  with  the  clerk  of  l^e  proper  justice. 


Datiesof  §  8120.  Each  clerk  of  a  justice  of  the  peace  of  the  city 
of  Brooklyn  must,  under  the  direction  of  the  justice,  per- 
form the  following  duties : 

1.  He  must  keep  the  docket-book,  required  to  be  kept 
by  a  justice  of.  the  peace,  as  prescribed  in  sections  3140, 
8141,  and  3142  of  this  act 

2.  He  must  file,  carefully  preserve,  and  deliver  to  his 
successor  in  office,  every  paper,  delivered  to  him  to  be  filed, 
as  prescribed  in  the  last  section. 

3.  He  must  certify  and  furnish,  upon  request,  and  pay- 
ment of  the  fees  prescribed  by  law  therefor,  a  transcript  of 
any  judgment  rendered  by  the  justice,  or  a  copy  of  any 
record  or  paper,  in  his  possession  as  clerk.  A  transcript  or 
copy  so  certified,  has  the  same  effect,  and  must  be  received 
in  evidence  in  like  manner,  as  if  it  was  certified  by  the  jus- 
tice, by  or  before  whom  the  judgment  was  rendered,  or  the 
proceeding  was  taken. 

4.  Upon  the  request  of  a  person  entitled  thereto,  he 
must  issue,  in  like  manner  and  with  like  effect  as  the  jus- 
tice might  issue  the  same,  a  summons  in  a  civil  action 
brought  before  the  justice  ;  or  a  subpoena  in  such  an  action, 
or  in  a  civil  special  proceeding  brought  before  the  justice ; 
or  an  execution  against  property,  upon  a  judgment  ren- 
dered by  the  justice. 

5.  If  the  justice  is  absent,  upon  the  return  of  a  mandate 
in  a  civil  action  or  special  proceeding,  or  at  the  time  and 
place  to  which  the  trial  or  hearing  is  adjourned,  and  the 
case  is  not  one,  where  it  is  specially  prescribed  by  law, 
that,  if  the  justice  is  absent,  another  justice  of  the  same 
city  must  take  cognizance  thereof,  the  clerk  may,  and  upon 
the  application  of  either  party,  he  must,  adjourn  the  cause 
from  time  to  time,  until  the  justice  attends;  and  there- 
upon the  action  or  special  proceeding  does  not  abate,  in 
consequence  of  the  justice's  absence.    But  the  cause  shall 
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not  be  so  adjourned,  for  a  longer  period  than  six  days,  at  "* 

one  time,  except  witk  the  consent  of  both  parties. 

6.  He  must  aooount  for,  under  oath,  and  pay  to  the 
comptroller  of  the  city  of  Brooklyn,  between  the  first  and 
the  tenth  days  of  each  month,  all  fees,  fines,  penalties,  and 
other  money,  collected  or  received  by  him  as  clerk,  during 
the  preceding  month ;  except  as  specified  in  section  3118 
of  this  act,  with  respect  to  the  account  to  be  rendered  by 
the  justice. 

7.  He  must  perform  such  other  duties,  not  inconsistent 
with  this  act,  as  are  required  of  him  by  the  justice. 

§  3121.  There  is  an  interpreter  for  the  police  court  of  intetpret 
the  city  of  Brooklyn,  and  the  justices'  courts  of  the  first,  pouce 
second,  and  third  districts  of  that  city,  who  is  appointed,  «orfiwt, 
and  may  be  removed  at  pleasure,  by  the  justices  of  those  Jjl^j**^ 
courts,  or  a  majority  of  them.     He  is  entitled  to  an  annual 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 


§  3122,  There  is  an  interpreter  for  the  justices'  courts  m.,  fot 
of  the  fourth  and  fifth  districts  of  the  city  of  Brooklyn,  and  fifth 
who  is  appointed,  and  may  be  removed  at  pleasure,  by  the 
justices  of  the  peace  of  those  districts.     He  is  entitled  to 
an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by 
law. 


§  3123.  There  is  an  interpreter  for  the  justice's  court  id.,ioi 
of  the  sixth  district  of  the  city  of  Brooklyn,  who  is  ap-  distri**. 
pointed  by  the  justice  of  the  peace  of  that  district,  subject 
to  confirmation  by  the  common  council,  and  may  be  re- 
moved by  that  justice  at  his  pleasure.    He  is  entitled  to  an 
annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 


§  3124.  The  common  council  of  the  city  of   Brooklyn  common 
may,  where  it  deems  it  necessary,  upon  the  request  of  a  may  ap- 

'      J  •    X  •    X  X  X  •      X-        5  Poiiitad- 

justice,  appomt    one   or  more    mterpreters   for    justices  ditionai 

courts  in  that  city,  in  addition  to  those  provided  for  in  the  en. 
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last  three  sectioiiB;  fix  l^eiar  salaries;  and  preseribe  the 
court  or  oonrts  which  they  miut  attend.  An  offioer,  eo 
appointed,  maj  be  removed  by  the  oommim  ooimeily  for 
cause. 


Common  §  3136.  The  common  council  ol  the  city  of  Brooklyn 
designate  mAj  designate  one  ov  more  policemen,  or  constables,  to  at- 
ants,  etc.  tend  cach  of  the  justices'  courts  in  that  city.  The  common 
council  may,  by  ordinance  or  otherwise,  fix  and  define  their 
duties  in  and  about  tiiose  courts,  and  may  allow  them  such 
compensation,  in  lieu  of  all  fees  and  perquisites,  as  it 
deems  proper. 


^^  §  8126.  In  an  action  brought  in  a  justice's  court  of  the 
may  wTfie  ^ty  of  Brooklyn,  to  recover  upon  or  for  the  breach  of  a 
with  earn-  contract  express  or  implied,  the  plaintiS  maj  sanre  upon 
proo€«d-    the  defendant  with  the  suBuaone,  and  in  like  manner,  a 

mgstherd-  ,  •  .  .        • 

upon.       copy  of  a  written  complaint,  verified  in  like  manner  as  a 
verified  pleading  in  the  supreme  court.    In  that  case,  tmless 
the  defendant,  upon  the  return  of  the  summons ;  or,  if  the 
cause  has  been  adjourned  by  the  clerk,  as  prescribed  in 
subdivision  fifth  of  section  3120  of  this  act,  at  the  time  to 
which  it  was  adjourned ;  files  a  written  answer,  verified  in 
like  manner,  denying  one  or  more  material  allegations,  or, 
generally,  each  allegation  of  the  complaint,  or  setting  forth 
new  matter,  constituting  one  or  more  defences  or  counter- 
claims, the  justice  must  render  judgment  in  favor  of  the 
plaintiff,  for  the  sum  claimed  in  the  complaint,  with  costs, 
without  putting  the  plaintiff  to  any  proof.     The  provi- 
sions of  this  section  apply,  where  the  action  is  against  two 
or  more  defendants  jointly  indebted,  and  the  sunmions 
and  a  copy  of  the  complaint  are  served  upon  one  or  more, 
but  not  upon  all  of  them ;  in  which  case,  judgment  may 
be  taken,  as  prescribed  in  this  section,  against  all  the  de- 
fendants, in  like  manner  and  with  like  effect,  as  a  judg* 
ment  taken  as  prescribed  in  section  3020  of  this  act 
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§  3127.  In  an  action  in  a  justice's  court  of  the  city  of  ja^ 
Brooklyn,  a  trial  by  jury  is  Waived,  unless  a  party  demands  Shen  and 
it,  at  the  time  when  an  issue  of  fact  is  joined,  and  at  the  ^d^ 
same  time  deposits,  with  the  clerk,  one  dollar  and  fifty 
cents,  for  the  jurors'  fees,  and  also  one  dollar  and  twenty- 
five  cents,  for  the  officer's  fees  for  notifying  the  jurors^ 
and  taking  charge  of  the  jury.    Where  a  jury  trial  is  so 
demanded,  the  trial  may  be  adjourned  until  a  time  fixed  for 
the  return  of  the  venire. 


§  3128.  A  justice  of  the  peace  of  the  city  of  Brooklyn  settiM 
may,  in  his  discretion,  at  any  time  within  twenty  days  after  SmJ  ^ 
a  judgment  has  been  rendered  by  him,  upon  the  defend- 
ant's default  in  appearing  upon  the  return  of  the  summons, 
or  at  the  trial ;  and  upon  such  reasonable  notice  to  the 
plaintiff  or  his  attorney,  as  the  justice  thinks  proper,  make 
an  order,  opening  the  default ;  allowing  the  defendant  to 
appear  and  defend  the  action ;  and  setting  aside  the  judg- 
ment, or  staying  proceedings  thereon.  The  justice  may,  in 
his  discretion,  impose,  as  a  condition  of  making  such  an 
order,  the  payment  by  the  defendant  to  the  plaintiff  of  a 
fixed  sum,  not  exceeding  ten  doUars,  as  costs.  He  may 
also  require  the  defendant  to  give  an  undertaking  to  the 
plaintiff,  in  a  sum  fixed  by  the  justice,  with  one  or  more 
sureties,  to  the  effect  that  the  defendant  will  pay  the 
amount  of  any  judgment,  that  may  be  rendered  against 
him  in  the  action.  The  justice  may  also  direct  that  the 
judgment,  and  a  levy,  if  any,  made  by  virtue  of  an  execu- 
tion issued  thereupon,  stand  as  security  for  any  judgment, 
which  the  plaintiff  may  ultimately  recover  before  him. 


§  3129.  In  an  action  brought  in  a  justice's  court  of  the  Addition 
city  of  Brooklyn,  where  the  plaintiff,  or  a  defendant  inter-  upon  re- 
posing a  counterclaim,  recovers  a  judgment  for  one  hundred  tioo. 
dollars  or  more,  the  prevailing  party,  if  he  is  entitled  to 
costs  in  the  action,  recovers  the  following  sums  as  costs,  in 
addition  to  the  costs  allowed  by  title  ninth  of  this  chapter : 
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1.  Where  the  adverse  party  fails  to  appear  upon  the  re- 
turn of  the  summons,  or  at  the  trial,  seven  doUars. 
2«  Where  a  trial  is  had,  twelve  dollars. 


deienSSS  §  3130.  A  defendant,  who  recovers  judgment  in  an  ac- 
judS^®"  tion  in  a  justice^s  court  of  the  city  of  Brooklyn,  wherein 
"*•"**•  the  complaint  demands  judgment  for  one  hundred  dollars 
or  more,  or  the  recovery  of  one  or  more  chattels,  the  value 
of  which,  as  stated  in  the  complaint,  together  with  the 
damages  claimed,  if  any,  is  one  hundred  dollars  or  more, 
recovers  the  following  sums  as  costs,  in  addition  to  the 
costs  allowed  by  title  ninth  of  this  chapter : 

1.  If  the  judgment  was  rendered  without  a  trial,  seven 
dollars. 

2.  If  the  judgment  was  rendered  after  a  trial,  ten  dollars. 
But  this  section  does  not  apply  to  a  case,  where  the  de- 
fendant is  entitled  to  the  costs  specified  in  the  last  section. 

Suoii^b        §  3131.  In  an  action  brought  in  a  justice's  court  of  the 
working    (jj^y  of  Brooklvu,  to  recovcr  a  sum  of  money,  for  wacfes 

woman.  •'  J    ^  .    ^^ 

earned  by  a  female  employee,  other  than  a  domestic  ser* 
vant ;  or  for  material  furnished  by  such  an  employee,  in 
the  course  of  her  employment,  or  in  or  about  the  subject- 
matter  thereof;  or  for  both;  the  plaintiff,  if  entitled  to 
costs,  recovers  the  sum  of  ten  dollars  as  costs,  in  addition 
to  the  costs  allowed  by  title  ninth  of  this  chapter,  unless 
the  amount  of  damages  recovered  is  less  than  ten  dollars ; 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars 
as  such  additional  costs.  Where  the  employee  is  the 
plaintiff  in  such  an  action,  she  is  entitled,  upon  a  settle- 
ment thereof,  to  the  full  amount  of  costs,  which  she  would 
have  recovered,  if  judgment  had  been  rendered  in  her 
favor,  for  the  sum  received  by  her  upon  the  settlement 

Oorti  S  3132.  Where  an  application  is  made  for  a  second  or 

upon  «  *^^ 

nfeo?™"  subsequent  adjounmient  of  the  trial  of  an  action,  brought 
in  a  justice's  court  of  the  city  of  Brooklyn,  after  it  has 
been  once  adjourned,  the  justice  may,  in  his  discretion,  re* 
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quire  payment  to  the  adverse  party  of  a  sum,  not  exceed- 
ing five  dollars,  besides  disbursements^  as  a  condition  of 
granting  the  application* 

§  3133.  Each  justice  of  the  peace  of  the  city  of  Brook-  ^pp'*»- 
lyn  is  a  justice  of  the  peace  of  Kings  county;  and  each  ^JJ^'^p^ 
provision  of  this  act,  relating  to  the  proceedings  before  a  ^^^1*"* 
justice  of  the  peace  of  a  town,  applies  to  the  proceedings  *>?««*• 
before  a  justice  of  the  peace  of  that  city,  except  as  other- 
wise specially  prescribed  in  this  title.    Each  of  those  jus- 
tices  must  hold  his  court  open,  from'  nine  o'clock  in  the 
morning,  until  three  o'clock  in  the  afternoon. 


TITLE  XII. 
MiseelUmeaus  ProvisioM. 

.  8184.  Mode  of  application  of  certain  proviflionfl  of  tliis  act. 
81?6.  General  reqalBites  of  mandates. 
8180.  Beward  to  constable  forbidden. 

8187.  Justice  or  constable  not  to  baj  claim,  etc 

8188.  Penalty. 

8189.  Violation  of  preceding  sections  a  defence  to  action. 
8140,  8141.  Docket-book  to  be  kept  by  Justice;  entries  therein. 
81^.  Index  to  doeket-book. 

8148.  Papers  to  be  filed. 

8144.  Deposit  of  books  and  papers  with  town,  or  city  clerk. 

8145.  Certificate  in  docket-book  deposited. 

8146.  Town  or  city  clerk  to  demand  books,  etc,  upon  death,  eio.,  of  JastlMu 

8147.  Delivery ;  how  compeUed. 

8148.  Entries  to  be  eridence. 

8148.  Justice  to  furnish  copies  of  papers. 

8150.  Transfer  of  action  when  justice's  term  expires,  etc 

8151.  Id. ;  when  justice  is  a  witness. 

8152.  Proceedings  upon  transfer. 

8158.  Penalty  for  not  paying  orer  money. 

8154.  Action  on  judgment  of  justice. 

8155.  Id. ;  proof  of  judgment,  etc 

8156.  Execution  of  mandate  by  private  person. 

8157.  Constable  to  execute  mandates  in  person. 

8158.  Sheriff'  to  act  where  exeoatlon  of  mandate  is  resisted. 

§  3184.  Where  a  provision  of  this  act,  not  contained  in  Mode  oi 
this  chapter,  is  made  applicable  to  proceedings  before  a  t&n  ? 
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oertaiu  justice  of  the  peace,  the  applicatioa  is  subject  to  the  qoali- 
MthUiuSt!  fication,  that  it  does  not  include  anything,  which  is  repugn 
nant  to  any  special  provision  of  law,  regulating  the  jaris- 
•  diction  or  powers  of  a  justice  of  the  peace,  or  the  proceed- 
ings before  him.  Where  a  provision,  thus  made  applicable, 
relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a 
justice  of  the  peace,  be  filed  with  the  justice,  unless  he  has 
a  clerk  appointed  pursuant  to  law ;  and  where  it  confers  a 
power  upon  a  court  or  a  judge,  the  provision,  making  it 
applicable  to  proceedings  taken  under  this  chapter,  is  to  be 
construed,  as  conferring  a  like  power  upon  the  justice,  be- 
fore whom  the  action  or  special  proceeding  is  brought. 


Qenani  §  3135.  A  mandate,  issued  by  a  justice  of  the  peace, 
of  maii>  must  be  signed  by  him,  and  may  be  without  seal.  It  nmst 
be  entirely  fiUed  up,  at  the  time  when  it  is  delivered  to  an 
officer  to  be  executed,  so  as  to  have  no  blank,  either  in  the 
date  thereof  or  otherwise;  except  that  there  may  be  a 
blank  in  a  subpoena  for  the  name  of  any  or  all  of  the 
witnesses.  A  mandate,  issued  and  delivered  to  an  officer 
to  be  executed,  contraiy  to  this  section,  is  void. 


dates. 


Aewwdto  S$  3136.  A  constable  shall  not  ask  or  receive  any  money 
forbid-  or  other  valuable  thing  from  any  person,  as  a  consideration, 
reward,  or  inducement  for  omitting  or  delaying  to  arrest  a 
person,  or  to  take  him  to  jail,  or  to  sell  property,  by  virtue 
of  an  execution,  or  to  execute  any  other  duty,  pertaining 
to  his  office ;  or  any  money  or  valuable  thing,  other  than 
the  fees  expressly  allowed  to  him  by  law,  for  executing 
any  duty  pertaining  to  his  office. 

juBtioe  or      §  3137.  A  justice  of  the  peace  or  constable  shall  not, 
n^  to  buy  directly  or  indirectly,  buy,  or  be  interested  in  buying,  a 
bond,  note,  or  other  demand  or  cause  of  action,  for  the  pur- 
pose of  bringing,  an  action,  or  instituting  a  special  proceed- 
ing before  a  justice,  founded  thereupon ;  nor  shall  a  justice 
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or  a  constable,  either  before  or  after  an  action  or  a  special  "**'*  "* 
proceeding  is  commenced,  lend  or  advance^  or  agree  to  lend 
or  advance,  or  procure  to  be  lent  or  advanced,  any  money 
or  other  valuable  thing  to  any  person,  in  consideration  of,  • 
or  as  a  reward  for,  or  an  inducement  to,  the  placing,  or  hav- 
ing^  placed  in  his  hands,  a  debt,  or  other  demand  or  cause 
of  action,  for  prosecution  or  collection. 

§  3138.  A  justice  of  the  peace  or  constable,  who  violates 
a  provision  of  the  last  three  sections,  is>  guilty  of  a  misde- 
meaner ;  and  shaU  be  punished  accordingly.  A  conviction 
also  operates  as  a  forfeiture  of  his  office. 


§  3189.  It  is  a  defence  to  an  action,  brought  before  a  vioutioo 
justice  of  the  peace,  that  the  demand,  upon  which  it  is  ceding 
founded,  was  bought  and  sold,  or  received  for  prosecu-  defence  to 
tion,  contrary  to  the  foregoing  provisions  of  this  title.     In 
an  action  wherein  such  a  defence  is  interposed,  if  the  plain- 
tiff, after  being  duly  subpoenaed  as  a  witness,  fails  to  at- 
tend, pureuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commis- 
sion, he  refuses  to  answer  any  question  pertinent  to  show 
a  violation  of  either  of  those  provisions ;  the  justice,  be- 
sides punishing  hira,  in  a  proper  case,  for  his  failure  or 
refusal,  must  dismiss  his  complaint.     The   testimony,  in 
such  an  action,  of  the  plaintiff,  or  any  other  witness,  is  not 
evidence,  in  a  criminal  prosecution  against  him,  for  violat- 
ing either  of  those  provisions. 

§  3140.  A  justice  of  the  peace  must  keep  a  docket-book,  ^^ 
in  which  he  must  enter :  wf^-^ 

1 .  The  title  of  every  action  or  special  proceeding  com-  JJ^|j[ 
raenced  before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the 
commencement  of  the  special  proceeding,  was  issued ;  with 
a  statement  of  the  nature  of  the  mandate,  and  a  memoran- 
dum of  each  order  of  arrest,  warrant  of  attachment,  or  re- 
quisition to  replevy,  granted  by  him. 
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3.  Tlie  time  when  the  parties  appeared  before  him,  eiihei 
without  process,  or  upon  the  return  of  the  snmmoDiBy  or  of 
the  mandate  for  the  commencement  of  the  special  pro- 
ceeding. 

4.  A  concise  statement  of  the  substance  of  each  ora] 
pleading,  or  a  memorandum  of  the  filing  of  each  written 
pleading. 

5.  Each  adjournment;  stating  upon  whose  application, 
and  to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire ;  stating  upon  whose  applica* 
tion  it  was  issued,  and  the  time  and  place  of  the  return 
thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  was  by  a 
jury,  the  names  of  all  the  persons  returned  as  having  been 
notified  to  attend  as  jurors ;  stating  who  did  not  attend ; 
who  attended ;  and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial ;  stat- 
ing at  whose  request  he  was  sworn ;  each  objection  made 
to  the  competency  of  a  witness ;  and  the  decision  there- 
upon. 

9.  The  velvet  of  the  jury,  and  the  time  of  receiving  it ; 
or,  if  the  jury  disagreed  and  were  discharged,  a  statement 
of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order, 
made  by  him  in  the  course  of  the  action  or  special  pro- 
ceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  enter- 
ing it. 

12..  The  execution;  the  time  of  issuing  it;  the  kind  of 
execution ;  the  name  of  the  officer  to  whom  it  was  deliv- 
ered ;  and  each  renewal  with  the  date  thereof. 

13.  The  return  of  each  execution ;  the  time  of  the  return; 
and  a  statement  of  any  money  paid  to  the  justice  there- 
upon, and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be 
filed  in  the  county  clerk's  office,  and  the  time  when  it  was 
given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the 
notice  of  appeal 
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§  3141.  Each  of  tlie  entries,  specified  in  the  last  section,  t^^%, 
wxiBt  be  made  under  the  title  of  the  action  or  special  pro* 
ceeding  to  which  it  relates ;  and,  in  addition  thereto,  the 
justice  may  enter  in  like  manner  any  other  proceeding,  had 
before  him  in  the  action  or  special  proceeding,  which  he 
thinks  proper  to  enter.  A  docket-book,  kept  by  a  justice, 
must  be  kept  open,  during  the  hours,  when  a  sheriffs  office 
is  required  by  law  to  be  kept  open,  for  search  and  examin- 
ation by  any  person,  upon  his  reasonable  request  and  to  a 
reasonable  extent. 


§  3142.  A  justice  of  the  peace  must  keep  an  alphabeti-  indn  to 
cal  index  to  aU  the  judgments,  entered  by  him  in  his  uS^ 
docket-book ;  and  he  must  insert  therein  the  names  of  all 
the  parties  to  each  judgment,  and  the  page  of  the  book, 
where  the  judgment  is  entered. 

§  3143.  A  justice  of  the  peace  must  carefully  file  and  Bmnto 
preserve  each  affidavit  or  other  paper,  delivered  to  him  to 
be  filed  in  an  action  or  special  proceeding. 

§  3144.  If  a  justice  of  the  peace,  either  before  or  after  g^jfl^ 
the  expiration  of  his  term  of  office,  removes  from  the  town  P«g«» 
or  city  wherein  he  was  elected,  he  must  forthwith  deposit,  ®f  «}Jy 
vfith  the  clerk  of  that  town  or  city,  his  docket-book,  and 
all  other  books  and  papers,  in  his  custody,  relating  to  an 
action  or  a  special  proceeding,  which  has  been  heard  by 
him,  or  commenced  before  him.     A  justice,  who  is  re- 
moved from  office,  must  make  a  like  deposit,  within  ten 
days  after  receiving  notice  of  his  removal,  or  afterwards^ 
upon  the  demand  of  the  clerk  of  the  town  or  city.     But 
the  omission  of  the  justice  to  make  the  deposit,  does  not 
affect  the  validity  of  any  book  or  paper,  so  required  to  be 
deposited,  or  of  any  proceeding  to  which  it  relates. 

§  3145.  A  justice   of  the  peace  must  make,   in   each  Certifi. 

docket-book  deposited  by  him,  as  prescribed  in  the  last  dookai. 
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book  de^  section,  a  certificate  under  hi8  hand,  to  tlie  effect  that  each 

posited,    judgment  or  order,  entered  therein,  was  duly  rendered  or 

made,  as  therein  stated ;  and  that  the  sum,  appearing  by 

the  book  to  be  due  thereupon^  has  not  been  paid,  to  his 

knowledge. 


Town  or  ^  3146.  If  a  justice  of  the  peace  dies,  or  his  oflGlce  be- 

to  do-  comes  otherwise  vacant,  the  town  or  city  clerk  must  de- 
mand , 

book^  mand  and  receive  all  books  and  papers,  which  belonged  to 

etc.,  npon  •         ji                                        i        • 

eS*  of  *^^  justice  in  his  official  capacity,  from  any  person  having 

jottioe.  them  in  his  possession. 


DeUvery;  §  SI  47.  If  any  book  or  paper,  required  to  be  deposited 
peiied.  with  the  town  or  city  clerk,  as  prescribed  in  this  title^  is 
withheld,  the  like  proceedings  may  be  had^  at  the  instance 
of  the  town  or  city  clerk,  to  compel  the  deposit  thereof,  as 
are  prescribed  by  law,  where  an  officer  refuses  or  neglects 
to  deliver  a  book  or  paper  in  his  custody  as  such  officer,  to 
hi3  successor  in  office. 


Bi^Mfis         §  3148.  An  entry,  made,  as  prescribed  by  law,  in  the 

avidenoe.  docket-book  kept  by  a  justice  of  the  peace,  and  deposited 

with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 

presumptive  evidence  of  the  matters  of  fact  stated  therein ; 

but  the  presumption  may  be  repelled  by  proof. 

J^jggto  §  3149.  A  justice  of  the  peace  must  furnish,  upon  re- 
Mpies  of  quest,  and  payment  of  his  fees,  to  any  person  interested  in 
a  judgment  or  order  entered  by  him,  a  transcript  of  the 
judgment  or  order,  together  with  a  copy  of  all  the  entries 
in  his  docket-book,  relating  to  the  cause ;  a  copy  of  his 
minutes  of  the  evidence  in  the  cause,  or  the  substance  of 
the  testimony,  if  he  has  not  taken  minutes ;  and  a  copy  of 
any  paper  on  file  in  the  cause ;  or  such  portions  thereof  as 
are  required 
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§  3150.  If  the  term  of  ^office  of  a  justice  of  the  peace  is  Tranafw' 
about  to  exjrire,  or  he  is  about  to  remove  from  the  town  ^he? jul- 
or  city,  before  judgment  is  rendered  in  an  action,  or  a  final  termez- 
orderis  made  in  a  special  proceeding,  pending  before  him,  ^^^^' 
he  must  previously  make  a  written  order,  reciting  the  fact, 
and  directing  the  action  or  special  proceeding  to  be  con- 
tinued before  another  justice  of  the  same  town  or  city, 
named  in  the  order. 


§  3161.  If ,  before  an  issue  of  fact  is  joined  in  an  action  J^^^jjj*,^ 
or  special  proceeding,  the  defendant,  or,  where  he  has  not  » witnew 
been  arrested,  his  attorney,  presents  to  the  justice  satisfac- 
tory proof,  by  affidavit,  that  the  justice,  before  whom  the 
action  or  special  proceeding  is  pending,  is  a  material  wit- 
ness for  the  defendant,  without  whose  testimony  he  cannot 
safely  proceed  to  trial,  setting  forth  therein  the  particular 
facts  and  circumstances,  which  he  expects  to  prove  by  him, 
the  justice  must  forthwith  make  a  written  order,  directing 
the  action  or  special  proceeding  to  be  continued  before  an* 
other  justice  of  the  same  town  or  city,  named  in  the  order. 

8  3152.  Where  an  order  is  made,  as  prescribed  in  either  Proceed* 

^  '         *^  ings  upon 

of  the  last  two  sections,  the  constable  must  forthwith  take  transfer, 
it,  and  all  other  papers  in  the  action,  with  the  body  of  the 
defendant,  if  he  is  under  arrest,  before  the  justice  named  in 
the  order.  The  plaintiff  or  petitioner  must  forthwith  ap- 
pear before  that  justice,  who  must  take  cognizance  of  the 
action  or  special  proceeding,  and  must  proceed  therein  as 
if  it  had  been  commenced  before  him.  Costs,  recovered  in 
the  action  or  special  proceeding,  include  the  fees  allowed 
by  law,  for  services  performed  by  the  constable  and  the 
justice,  before  the  transfer,  together  with  the  fees  allowed 
by  law,  for  the  proceedings  before  the  justice  to  whom  the 
cause  is  transferred. 


§  3153.  A  justice  of  the  peace,  who  neglects  or  refuses,  Penait? 
within  a  reasonable  time  after  demand,  to  pay  any  money,  jSjSik 
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collected  by  him  in  hia  official  Gapaeity^  to  the  person  en- 
titled thereto,  is  guilty  of  a  misdemeanor,  and  shall  be 
punished  accordingly.  A  conviction  also  operates  as  a  for- 
feiture of  his  office.  « 


Action  on  §  3154.  In  an  action  upon  a  judgment  of  a  justice  of 
of  justfM.  the  peace,  brought  in  the  county  wherein  it  was  rendered, 
within  five  years  after  the  rendition  thereof,  against  a  de- 
fendant upon  whom  the  summons  was  personally  served, 
no  costs  can  be  recovered,  except  where  the  justice,  who 
rendered  the  judgment^  is  dead,  or  out  of  office,  or  other- 
wise incapable  of  acting ;  or  has  removed  from  the  county ; 
or  where  one  of  the  parties  has  died ;  or  where  the  docket 
of  the  judgment  has  been  lost  or  destroyed. 


Id.:  mK>f  §  3155.  In  an  action  brought  upon  a  judgment  of  a  jus* 
ment,  etc.  tice  of  the  peace,  who  is  dead,  or  out  of  office,  or  otherwise 
incapable  of  acting ;  or  has  removed  from  the  county ;  or 
cannot  be  found  therein ;  the  original  docket-book  of  the 
justice  is  presumptive  evidence  of  any  matter  entered 
therein,  as  prescribed  by  law ;  but  the  presumption  may 
be  repelled  by  proof.  If  the  docket-book  is  lost  or  de- 
stroyed, or  if  it  cannot  be  produced,  after  reasonable  effort 
to  obtain  it,  the  Kk6  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of 
fact 


Exeoa-         §  3156.  A  justicc  of  the  peace,  who  issues  any  mandate, 
man<ute   authorized  by  this  chapter,  except  a  venire,  may,  at  the 
pJwon!*^  request  of  the  party,  whenever  he  deems  it  expedient  so  to 
do,  empower,  by  a  written  authority  indorsed  upon  the 
mandate,  any  proper  person  of  full  age,  not  a  party  to  the 
action,  to  serve,  or  otherwise  execute  it.    For  that  purpose, 
the  person  so  empowered  has  all  the  power  and  authority, 
and  is  subject  to  all  the  obligations  and  liabilities,  of  a  con- 
stable ;  and  his  return  is  evidence  in  like  manner  as  a  con 
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stable's.    But  a  person  so  empowered  is  not  entitled  to  any  ^""*  "' 
fee  or  reward  for  his  services. 


§  8157.  A  constable,  to  whom  i  mandate  is  directed  and  ckknaubie 
delivered  as  prescribed  in  this  chapter,  must  execute  it  in  .mandatet 

_  *  iu  ponon. 

person,  pursuant  to  the  tenor  thereol    He  cannot  act  by 
deputy  in  such  a  case. 


§  3168.  If  a  constable,  to  whom  a  mandate,  issued  by  a  sheruru 
justice  of  the  peace,  is  directed  and  delivered,  finds,  or  has  exeoatioi 
reason  to  apprehend,  that  resistance  will  be  made  to  the  date  u 
execution  thereof,  he  may  deliver  it  to  the  sherifiE  of  the 
county,  with  a  written  certificate,  stating  the  facts,  and  re- 
quiring the  sheriff  to  execute  it.    Thereupon  the  sheriff 
must  execute  the  mandate ;  and  he  is  subject  to  all  the  lia- 
bilities attaching  to  a  constable  in  executing  it    Sections 
104,  105,  and  106  of  this  act  apply  to  a  mandate  delivered 
to  a  sheriff,  as  prescribed  in  this  section. 


S  aid9.  MABINE  OOUBT.  [ohap.  zx. 
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CHAPTER  XX. 

PROVISIONS  RELATING  TO  CERTAIN  COURTS  IK 
CITIES,  AND  THE  PROCEEDINGS  THEREIN. 

TITLE       I. — The  mabine  court  of  the  city  op  New-Toek. 
TITLE     II. — ^Thb  matoe'b  coubt  of  the  cmr  of  Huimoh,  and 

THE   SEOOBDEBS'    00UBT&    OF    THE    CITIB8  OF   UtIGA 
AND   OSWEQO. 

TITLE   III. — The  city  coubt  of  Tonkebs, 


TITLE    IV. — The  district  cofbtb  of  the  cm  of  New-Yobk, 

AND    the    JUSTIOEB'   OOUBTS   OF    THE  CITIES  OF  At- 
BANT   AND   TbOT. 

TITLE     V. — The  municipal  coubt  of  the  cnr  of  Rochesteb. 


TITLE  I. 

The  marine  court  of  the  city  of  Nevh  TorJc. 

Artiolb  1.  Provisions  generally  applicable  to  proceedings  in  the  court. 

3.  Provisions  exclasively  applicable  to  the  proceedings,  other  than  ap- 
peals, in  an  ordinary  action. 

8.  Provisions  exdusively  applicable  to  the  proceedings,  other  than  ap 
peals,  in  certain  marine  causes. 

C  Appeals  to  and  from  the  general  term  of  the  court. 

ARTICLE    FIRST. 

Provisions  obneballt  applicable  to  Procebdinos  nr  the  Coubt. 

8ao.  8159.  Provisions,  applying  generally  to  courts  of  record,  subfect  to  certsii 
qualifications. 
8100.  Certain  sections  inapplicable  to  the  court. 
8161.  Time  for  service  of  notices. 

8163.  Service  of  notice  of  trial ;  filing  of  note  of  issue. 
8168.  When  court  may  rolieve  from  imprisonment. 

8164.  Money;  how  paid  into  the  court. 
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§  3159.  Each  of  the  foregoing  provisions  of  this  act,  Provi.*' 
which  is  made,  by  chapter  twenty-second  of  this  act,  applica-  piy"ug*^ 
ble  to  the  marine  court  of  the  city  of  New- York,  or  generally  ^  co™rtf 
to  courts  of  record,  is  subject  to  the  qualifications  and  ex-  Bubjlo^t*^ 
ceptions  expressed  or  plainly  implied  in  this  title.  quandia- 


§  3160.  Sections  438  and  603,  sections  611  to  619,  both  ^^l*'^" 
mclusive,  and  sections  636^  827,  1013,  and  1015  of  this  act  {;{*^"*^ 
do  not  apply  to  an  action  or  a  special  proceeding  brought  *^®  ®^"^" 
in  the  marine  court  of  the  city  of  New-York,  or  before  a 
justice  thereof,  or  to  any  proceeding  therein.      Sections 
3268  and  3269  of  this  act  do  not  apply  to  an  action  in  the 
court,  prosecuted  as  prescribed  in  article  third  of  this  title  ; 
or  where  an  undertaking  has  been  given  as  prescribed  in 
section  3165  of  this  act.     A  plaintiff,  in  an  action  brought 
in  the  court,  who  has  an  office  for  the  regular  transaction 
of  business   in   person,  within  the  city  of  New- York,  is 
deemed  a  resident  of  that  city,  within  the  meaning  of  sec- 
tions 3268  and  3269  of  this  act. 


§  3161.  The  time  for  personal  service  of  certain  notices.  Time  tot 

•  .•         -I  -I,    •      j.T_  J.    •  ^  n  service  OS 

in  an  action  brought  m  the  court,  is  as  follows :  nottoes. 

1.  Notice  of  justification  of  the  sureties,  in  an  undertak- 
ing given  by  the  plaintiff,  as  security  for  the  defendant's 
costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  judgment  in  a  case  spe- 
cified in  section  537  of  this  act ;  notice  of  a  motion  to  strike 
out  a  pleading,  in  a  case  specified  in  section  538  of  this  act ; 
notice  of  an  application  for  judgment  upon  the  .defendant's 
default,  or  of  the  execution  of  a  reference,  or  writ  of  inquiry, 
or  of  an  assessment  thereupon,  as  prescribed  in  section 
1219  of  this  act ;  not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two, 
nor  more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in 
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^'^  ^'  subdivision  second  of  this  section,  not  less  than  four  days ; 
but  the  court  or  a  justice  thereof  may,  upon  an  affidavit 
showing  grounds  therefor,  prescribe  a  shorter  time,  by  an 
order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of 
law ;  notice  of  the  hearing  of  an  appeal,  or  of  any  other 
hearing,  the  time  for  sendng  which  is  not  expressly  pre- 
scribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title ;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days ; 
except  where  all  the  attorneys,  serving  and  served  with 
the  notice,  reside  or  have  their  offices  in  the  city  of  New- 
York,  in  which  case,  one  day's  notice  is  sufficient 

Ser^oeof      g  3162.  Noticc  of  trial  of  an  issue  triable  at  a  term  of 

notice  ox  ^ 

triau^fli-  the  court,  or  of  the  hearing  of  an  appeal  to  the  general 
note  of  term  of  the  court,  may  be  given  for  any  day  of  the  term. 
A  note  of  issue  must  be  filed  at  least  two  days  before  the 
day,  or  the  commencement  of  the  term,  for  which  the  notice 
of  trial  or  hearing  is  given;  and,  if  it  relates  to  the  trial  of 
an  issue  of  fact,  or  of  law,  it  must,  in  addition  to  the  mat- 
ters specified  in  section  977  of  this  act,  state  the  day  or  the 
term,  for  which  the  notice  has  been  given.  But  this  and 
the  last  section  do  not  apply  to  a  case  where  special  pro- 
vision is  otherwise  made  in  article  third  of  this  title. 


When  §  3163.  Where  it  satisfactorily  appears  that  a  party, 

relieve  who  is  actually  confined  in  jail,  by  virtue  of  an  order  of 
prison-  arrest,  or  an  execution  against  the  person,  issued  in  an  ac- 
tion brought  in  the  court,  is  physically  unable  to  endure 
the  confinement,  and  that  he  cannot  procure  bail,  or  the 
necessary  sureties  in  a  bond  for  the  jail  liberties,  as  the 
case  requires,  the  court,  or  a  justice  thereof,  may,  in  its  or 
his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After 
such  a  release  from  an  execution  against  the  person,  an- 
other execution,  against  the  person  of  the  judgment  debtor, 
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canDot  be  issued  upon  the  judgment ;  but  the  judgment   ^**  * 
creditor  may  enforce  the  judgment  against  property,  as  if 
the  execution,  from  which  the  judgment  debtor  was  re- 
leased, had  been  returned  without  his  being  taken. 

§  8164  Money  paid  into  the  court,  pursuant  to  any  pro-  Money; 
vision  of  this  act,  must,  unless  the  court  otherwise  directs,  u^Z  ^e 
be  paid  directly  to  the  chamberlain  of  the  city  of  New-  ^"^ 
York,  to  the  credit  of  the  cause  in  which  it  is  paid. 


ABTIOLE  SEOOND. 

P&ansioira  ssoitUsmLT  AFPuoijiLa  to  thb  PaooBBDnree,  otrsb  tbam 

Affbals,  nr  ak  obdotabt  Aonov. 

Skc.  8165.  Sammonfl. 

8106.  Time  lor  senrioe  of  pleadings,  etc. 

8167.  Enforcement  of  certain  judgments  in  favor  of  working  women. 

8168.  Time  for  non-acceptance  and  justification  of  bail,  etc. 

8169.  Proof  necessary  to  obtain  warrant  of  attachment. 

8170.  Service  of  summons  without  the  dtj,  or  by  publication. 
817t.  Commission  to  take  testinumj. 

8173.  Court  maj  refer  question  arising  upon  a  motion. 

8178.  Time  for  filing  decision  upon  a  trial  by  the  court.   Id. ;  when  sufficient 

8174.  Counterclaims. 

8175.  Perishable  property  may  be  sold.  . 

8176.  Portion  of  verdict,  etc,  may  be  remitted. 

§  3165.  The   summons,  in  an   action  brought  in   the  som 
court,  must  state  that  the  time,  within  which  the  defend- 
ant must  serve  a  copy  of  his  answer,  is  six  days  after  the 
service  thereof,  exclusive  of  the  day  of  service ;  except  in 
one  of  the  following  cases : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof, 
by  affidavit,  that  either  the  plaintiff  or  the  defendant 
resides  without  the  city  of  New-York ;  or,  where  there  are 
two  or  more  plaintiffs,  or  two  or  more  defendants,  that  all 
the  plaintiffs  or  all  the  defendants  reside  without  that 
city,  direct,  by  an  order,  that  the  defendant  be  summoned 
to  answer  within  a  shorter  time,  specified  therein,  not  less 
than  two  days  after  the  service  of  the  summons,  exclu- 
sive of  the  day  of  service;  whereupon  the  summons 
must  correspond  to  the  order.    The  order  must  be  indorsed 
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upon  or  annexed  to  the  summons ;  and  a  copy  thereof  must 
be  delivered  with  a  copy  of  the  summons.  The  justice 
may,  in  his  discretion,  as  a  condition  of  granting  the  order, 
require  the  plaintiff  to  give  an  undertaking,  with  one  or 
more  sureties,  to  the  effect  that  the  plaintiflT  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  ac- 
tion, not  exceeding  a  sum  specified  in  the  undertaking, 
which  must  be  at  least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons 
without  the  city  of  New- York,  or  by  publication,  is  grant- 
ed, the  summons  must  state  that  the  time,  within  which 
the  defendant  must  serve  a  copy  of  his  answer,  is  ten  days 
after  service  thereof,  exclusive  of  the  day  of  service.  If 
a  summons,  requiring  the  defendant  to  answer  within 
a  shorter  time,  has  been  issued,  as  prescribed  in  this  sec^ 
tion,  before  an  order  specified  in  this  subdivision  is  grant- 
ed, the  justice  granting  such  an  order  may  direct  that  the 
summons  be  amended  accordingly ;  and  thereupon  the  sum- 
mons published,  or  served  without  that  city,  pursuant  to 
the  order,  must  correctly  state  the  time. 


Time  for  §  3166.  The  time,  within  which  a  defendant  in  a  case 
pieadiuRs,  Specified  in  section  479  of  this  act  must  demand  a  copy  of 
^^'  the  complaint,  and  the  time  within  which  the  plaintiff  must 

serve  the  same,  after  a  demand  thereof,  as  prescribed  in 
that  section,  and  the  time,  within  which  a  copy  of  a  plead- 
ing, subsequent  to  the  complaint,  must  be  served,  after  the 
service  of  a  copy  of  the  preceding  pleading,  is  the  same 
number  of  days,  as  stated  in  the  summons,  within  which 
the  defendant  is  required  to  serve  a  copy  of  his  answer, 
after  service  of  the  summons.  But,  except  as  otherwise 
prescribed  in  section  3185  of  this  act,  a  defendant,  arrested 
before  answer,  has  ten  days  after  the  arrest,  within  which 
to  demand  a  copy  of  the  complaint  or  to  serve  a  copy  of 
his  answer,  as  the  case  requires ;  and  judgment  must  be 
stayed  accordingly. 


Enforce-       §  3167.  Scctiou  3221   of  this  act  applies  to  an  action 

ciViLn  brought  in  the  court  and  to  the  judgment  and  execution 

ments  in  ^^^^  ^^^  pcrsou  and  property  of  the  judgment  debtor. 

fuvor  of 
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§  8168.  The  time  for  taking  certain  proceedings,  in  an  Time  for 
action  broxLficht  in  the  court,  is  as  follows :  2?il:It?" 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  wd  J«»ti- 
days  after  the  delivery,  to  the  plaintiffs  attorney,  of  certi-  \Si  m? 
fied  copies  of  the  order  of  arrest,  return,  and  undertaking, 

as  prescribed  in  section  577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within 
five  days  after  service  of  the  notice  specified  in  subdivision 
first  of  this  section, 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an 
undertaking  given  by  the  plaintiff,  as  security  for  the  de- 
fendant's costs,  veithin  two  days  after  service,  upon  the 
defendant's  attorney,  of  a  written  notice  of  the  filing  thereof ; 
and  service  of -notice  of* the  justification  of  the  same,  or' 
new  sureties,  within  two  days  after  service  of  the  notice  of 
exception. 

§  3169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of  Proof 
attachment  agsdnst  property,  he  must  show  by  affidavit,  to  ^  ubtSn 
the  satisfaction  of  tne  justice  granting  it,  that  a  sufficient  of'^^^h- 
cause  of  action  exists  against  the  defendant,  to  recover  »»««^*- 
damages  for  one  or  more  causes  specified  in  section  635  of 
this  act,  to  an  amount  stated  in  the  affidavit ;  which,  if  the 
action  is  to  recover  damages  for  breach  of  a  contract,  must 
be  stated  over  and  above  all  counterclaims  known  to  the 

{>laintiff ;   and  also  that  the  case  is  within  one  of  the  fol- 
owing  subdivisions : 

1.  That  the  defendant  is  a  foreign'  corporation ;  or  a  do- 
mestic corporation  whose  principal  place  of  business  is  not 
within  the  city  of  New- York. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

3.  That  the  defendant,  being  a  resident  of  the  State,  is 
not  a  resident  of  the  city  of  New- York ;  and  has  not  an 
office  within  that  city,  where  he  regularly  transacts  busi- 
ness in  person. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of 
that  city,  has  departed  thereirom,  with  intent  to  defraud 
his  creditors,  or  to  avoid  service  of  the  summons ;  or  keeps 
himself  concealed  therein,  with  the  like  intent ;  or  that, 
after  proper  and  diligent  effort  to  ascertain  the  place  of  the 
sojourn  of  such  a  resident  adult  defendant,  the  same  cannot 
be  ascertained. 

5.  That  the  defendant  being  an  adult  has  removed,  or  is 
about  to  remove,  property  from  that  city,  with  intent  to 
defraud  his  creditors,  or  that  he  has  assigned,  disposed  of, 
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or  8fecrel>ed,  or  is  about  to  a^aiga,  didpose  oty  .or  $e(a^te 
property,  with  tjie  like  iut^ni 

6.  That  the  defendant,  being  an  adult  and  a  r06ident  of 
that  city,  has  been  continuously  without  the  United  States 
more  than  six  monies  next  before  the  granting  of  the  war- 
rant, and  has  not  made  a  designation  of  a  person  upon 
whom  to  serve  a  summons  in  his  behalf,  as  preseribed  in 
section  430  of  this  act;  or  a  designation  so  m^A^  no  longer 
remains  in  force. 


Service  of  §  3170.  An  Order,  directing  the  service  of  a  summons, 
wiSout"  either  without  the  city  of  l3ew-York,  or  by  publication, 
orb^pu5-  ^^y  ^^  granted  by  the  court,  or  by  a  justice  theareof ;  but 
lication.  only  in  a  case,  where  a  warrant  of  attachment  hafi  been  is- 
sued, as  prescribed  in  the  last  section,  and  personal  service 
of  the  summons  cannot  be  made,  with  due  diligence,  within 
that  city.  The  plaintiff,  when  he  applies  for  such  an  or- 
der^  must  shois^  by  affidavit,  to  the  satisfaction  of  the  court 
or  justice,  that  the  case  is  within  this  section.  Where  an 
order  b  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in 
the  order,  either  within  or  without  the  State.  Sections 
440  to  445,  both  inclusive,  and  sections  688,  707,  and  708 
of  this  act  apply  to  the  service  or  publication,  pursuant  to 
such  an  order,  and  to  the  proceedings  relating  to  the  same, 
and  subsequent  thereto ;  substituting  the  words,  "  the  city 
of  New- York  ",  in  place  of  the  words,  "  the  State  ",  wher- 
ever the  latter  words  occur.  If  the  defendant  is  a  resident 
of  the  city  of  New- York,  the  order  must  also  direct  that  a 
copy  of  the  summons,  complaint,  and  order  be  left  at  his 
residence,  specifying  it,  with  a  person  of  suitable  age  and 
discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it ; 
or,  if  adnuttance  cannot  be  so  obtained,  nor  such  a  person 
found,  by  affixing  the  same  to  the  outer  door  of  the  resi- 
dence so  specified. 


Commis- 
sion to 
take  tes- 
timony. 


§  3171.  The  application,  to  the  couit,  of  article  second 
of  title  third  of  chapter  ninth  of  this  act,  is  subject  to  the 
following  qualifications : 

1.  The  words,  "the  city  and  county  of  New- York,  or 
either  of  the  counties  of  Richmond,  Kings,  Queens,  or 
"Westchester  "  must  be  regarded  as  substituted,  in  place  of 
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the  words,  "  the  StBt©  ",  wliiare ver  tboae  wo(rda  are  UBcd  in    ^^'  ^ 
tliiat  article,  with  respect  to  tlxe  locality  of  a  wituess. 

2.  Interrogatories^  framed  pursuant  to  that  article^  caa 
be  settled  only  by  a  justice  of  the  court 

3.  A  conunissioPi  or  order  to  take  depositions,  issued  or 
granted,  pursuant  to  that  artic^  jsnay  be  executed  either 
within  or  without  the  State. 


I  • ' 


§  3172.  The  court  may,  of  its  own  motion,,  or  upo^  the  Owut 
application  of  either  party,  without  the  consent  of  the  quesma 
other,  by  order,  direct  a  reference,  to  deterpiine  a4;id  report  uponS 

,  •  *  *     J        •  •  .  •  '      •  X     *     motion. 

npon  a  question  of  fact,  ansmg  upon  a  motion,  m  any  stage 
of  an  action. 


•     ♦  •    T 


§.&173«  The  tmie  within  which  the  decision  ol  ^h&  .court  Time  for 
mast  be  filed,  in  a  case  specified  in  section  1010  of  this  oision 
act,  is  ten  days  after  the  cause  is  finally  suboaitted*    The  trial  bj 
decision  of  the  court,  in  a  case  specified  in  section  1022  of  id^;  when 
this  act,  is  sufficient  if  it  directs  the  judgment  to  be  entered 
thereupon ;  but,  if  so  required  by  a  party  appealing,  the 
justice  by  whom  the  decision  was  made,  must,  within  ten 
days  after  the  appeal  is  perfected,  and  notice  thereof  and 
of   the  requirement  is  given  to  him,  make,  and  file  with 
the  clerk,  a  special  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law. 

§  8174.  A  counterclaim,  specified  in  subdivision  second  cowtof 
of  section  501  of  this  act,  cannot  be  interposed,  in  an  ac-  ^^ 
tioB  brought  in  the  court,  unless  it  is  of  such  a  nature,  that 
the  court  has  jurisdiction  of  an  action  founded  thereupon ; 
except  that,  in  an  action  brought  by  an  executor  or  admin- 
istrator, any  counterclaim  may  be  interposed,  which  could 
be  interposed  in  a  like  action,  brought  in  the  supreme 
court.  A  counterclaim  may  be  interposed,  in  an  action 
bix)tight  in  the  court,  without  respect  to  the  amount  thereof : 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 

rendered  for  any  sum. 
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pSshJ.*       §  ^^^^^  Where  perishable  property  has  been  levied  upon, 

SJSy'^SSr  ^y  virtue  of  an  execution  or  a  warrant  of  attachment^  the 

^  •^     court  may,  upon  the  application  of  the  officer  Tnalring  the 

levy,  by  order,  direct  the  sale  thereof,  at  such  a  time,  and 

upon  such  a  notice,  as  it  deems  proper ;  and  therenpos 

the  property  must  be  sold  accordingly. 

VoMtmci     §  8176.  A  party  to  whom  a  sum  is  awarded,  upon  a 
et^fMy  trial,  an  assessment  of  damages,  or  the  execution  of  a  ref- 
••d.         erence  or  writ  of  inquiry,  may  remit  any  portion  thereoi^ 
and  take  judgment  for  the  residue. 


ARTICLE  THIRD. 

PROrmOlVi  XZOLUSIVJBLT  AFPLIOABLB  to  THB  PttOOSBDnfM,  OTBKR  THAJr 

Afpbals,  nr  obrtaxit  Mabikb  Gaubss. 

fhKX  8177.  Anmt  in  oertain  muioe  caaseB.    Oonrt  maj  regulate  by  general  mkn 

8178.  Id. ;  oontenia  of  order  of  anreet. 

8179.  Id. ;  proceedings  on  arrest 

8180.  8181.  Id. ;  ball  or  deposit  before  return. 

8185.  Id.;  bail  or  deposit  after  retara. 

8186.  Id. ;  wben  and  how  defendant  to  remain  in  coatodf  . 
8184.  Id.;  return  of  summons,  etc 
8188.  Id.;  proceedings  after  retum. 

8186.  Id. ;  trUL 

8187.  Ordinary  action  may  be  brought  for  like  cause. 

in      §  8177.  In  an  action  specified  in  subdivision  second  of 

vmAm     section  317  of  this  act,  the  plaintiff  may  apply  for  an  ordei 

Ooort       of  arrest^  to  accompany  the  summons^  in  the  form  and  to 

^^^     the  effect  specified  in  the  next  section*     If  such  an  order  l$ 

niiM.       granted,  the  proceedings  in  the  action  must  be  conducted 

as  prescribed  in  this  article.    The  justices  of  the  couit^  or 

a  majority  of  them,  may,  from  time  to  time,  by  one  or  more 

general  rules,  attested  by  the  hands  of  the  justices  making 

the  same,  and  filed  with  the  clerk,  regulate  the  manner  in 

which  an  application  for  such  an  order  may  be  made,  and 

the  cases  in  which  an  undertaking  may  be  dispensed  with. 

Until  regulations  are  so  established,  the  justice  to  whom 

the  application  is  made,  may,  in  his  diso^tion,  require  or 

dispense  with  an  undertaking  thereupon. 
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§  8178.  The  order  of  arrest^  granted  as  preseribed  in  the  icu;  ^n- 
last  section,  must  require  the  BherifE  to  arrest  the  defend-  ^?r  of 
anty  and  to  bring  him  forthwith  before  the  court,  at  the  ■™**" 
chambers  thereof ;  or  if,  when  he  is  arrested,  the  court  is 
not  in  session  at  chambers,  to  hold  him  to  bail,  in  a  sum 
specified  in  the  order,  for  his  personal  attendance  at  the 
opening  of  the  court,  on  the  next  day  thereafter,  when  it  is 
in  session  at  the  chambers  thereof.    The  order  must  also 
direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.    Thereupon  the  sum- 
mons must  conform  to  the  order. 


§  8179.  The  sherifE,  upon  arresting  the  defendant^  by  ]^f«^ 
virtue  of  such  an  order,  must^  at  the  same  time,  serve  upon  on 
him  the  summons,  and  also  a  copy  of  the  order  of  arrest, 
and  of  the  papers  upon  which  it  was  granted.  He  must 
forthwith  bring  the  defendant  before  the  court,  at  the 
chambers  thereof,  if  the  court  is  then  in  session  at  cham* 
bers ;  otherwise,  unless  bail  is  given,  as  preseribed  in  the 
next  section,  he  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New*York,  for  the  confinement  of  prifr* 
oners  in  civil  causes.  The  keeper  thereof  must  confine  the 
defendant  therein.  On  the  next  day  thereafter,  when  the 
court  is  in  session  at  chambers,  the  sheriff  must  take  the 
defendant  from  the  jail,  and  bring  him  before  the  court 


§  8180.  The  defendant  may  give  bail,  by  delivering  to  id.tMi 
the  sheriff  a  written  undertt^ng  to  the  plaintiff,  in  the  -^-"••"'* 
sum  specified  in  the  order  of  arrest,  executed  by  one  or 
more  sureties,  to  the  effect  that  the  defendant  will  attend 
in  person  at  the  opening  of  the  court,  at  the  chambers 
thereof,  on  the  next  day  thereafter  when  it  is  there  in  ses- 
sion ;  or  he  may  deposit  with  the  sheriff  the  sum  specified 
in  the  order  of  arrest.  In  either  case,  the  sheriff  must 
forthwith  release  him  from  custody. 
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Th^tamo.  §  3181.  Where  bafl  is  given,  as  prescribed  in  the  last 
section^  the  officer  taking  the  acknowledgment  of  the  tin- 
dertaking,  must,  if  the  sheiiff  so  requires,  examine  under 
oath,  to  a  reasonable  extent,  the  persons  offering  to  become 
bail,  concerning  their  property  and  their  circumstances. 
The. defendant  may  give  bail,  or  make  the  deposit,  immedi- 
ately upon  his  arrest,  at  any  hour  of  the  day  or  night ;  and 
he  tnnst  hare  reasonable  opportunity  to  seek  for  and  to 
procure  bail,  before  being  committed  to  jail.  Where  a 
deposit  is  made,  the  money  deposited  must,  before  the  ex- 
piration of  the  next  day  thereafter,  n6t  being  Sunday  or  a 
public  holiday,  be  paid,  by  the  sheriff,  into  court,  to  the 
credit  oi  the  action,^  as  preficnbe^.  in  Motion  dl64t)f  this 
act 

*  •  pa 

wie^^it  §  818^2-  At  any  time  after  thie.  returq  of .  the  i^eriff,  and 
ntwi  l^'^i^  fitiftl  judgiiieut^  a  justice  of  the  court  may  admit  a 
defimdant  m  custody  to  bail,. or  aUow  him  to  make  a  de- 
posit; and  May  direet  his  Tdease,  upoit  his^rriB^  bail  or 
ttdking  the  d^)osit  accordingly*  IHne  bjou  io  be  deposited, 
or  tile -sum  speeifled  in  the  undertaking  of  the  bail,  must  be 
ftsed,  and  the-sureties  in  the  midertaking  must  be  approTed, 
by  the  justice ;  who  must  be  •satisfied,  by  their  examinatiM, 
or' by  otiler  proof,  req>eeting  their  anffieiency.  The  unde^ 
takittg"  inudt  be  to  the  effect  that  the  deftsdant  wiU«  at 
all  times,  render  himself  amenable  to  any  mandate  which 
may  be  issued,  to  enforce  a  final  judgment  ag^nst  him  in 
'  •  the  action.  Article  f6urth  of  tttle  4rst  of  chapter  seventh 
of  this  act,  applies,  where  bail  is  given  as  prescribed  in 
this  or  the  last  secti6n. 


M.:  when    .  §  3183.  XInlesa  bail  is.given^  or  a  .dep99it  is  ixiade,as  pre. 

defend-.    Scribed  in  the  last  thi'ee  s^tions,  the  defendant  must  re- 

wnj^in  main,  in  the  jail  by  virtue  of  the -order  of  arrest,  until  final 

judgment  in  the  action ;  and,  if  t^e  judgment  is  against  the 

defendant,  until  the  return  of  an  execution  against  prop 
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eity;  issaed  therenpaiL    Btit  the  court  must  direct  him  to    ^^'  ^ 
be  brotigfat  into  court,  at  the  time  of  the  trial ;  and  it  may, 
in  it6  diBCteitioiiy  direct  him  to  be  brought  into  conrt  at  kny 
other  time.    In  either  case,  he  mnst  be  taken  from  the  gaily 
and  bronght  into  court  accordingly. 

§  3184.  The  sheriff,  after  serving  the  simimons  and  exe-  id.;  !•- 
cuting  the  order  of  arrest^  must  make  a  fiiU  return  of  his  womam^ 
proceedings  thereupojl,  to  tie  court  at  chambers.  The  re- 
turn jnust  be  made  forthwith,  unless .  the  court  is  not  then 
in  session  at  chambers :  in  which  case,  it  must  be  made  im- 
mediately  after  the  opening  of  the  court>'  on  the  first  day 
thereafter,  when  it  is  there  in  session.  If  the  defendant 
has  given  bail,  the  undertaking  of  the  bail  must  be  re- 
turned, to  be  delivered  to.  the  plaintiff  when  the  cotirf  so 
directs. 

§  Sl^5.  tJoletM  bdth  pdriies  sci6n^  a^^ptietr,  t£ie  6otrt  i^^sor^ 
mils*  w{ii«'6n&hbM  aft^  th^  wffnrti:  of,  if  the  d«feridaiif  St« 
h^  glrett  bkil,'6iife  hour  after  the  operiiiiii' '6fthe  cotirt.' 
Afl  soon  after  the  paities  appear,  or  after  thef  expiratioh'df 
the  hour,  as  the  business  upon  which  the  court  is  then  en- 
gaged will  permit,  the  court  must  take  up  the  cause.  If  the 
plaintiff  does  nottiiBH  oppvar)  a  jlldgiAent  dismissing  the 
complaint,  with  costs,  must  be  rendered.  If  the  defendant 
does  noffhen  attend  in  person,  the  plaintfH'iAiist  theti  make 
his  complaint,  and  the  defendant's  de&ult  ixmst.be,  entered^ 
If  the  plaintiff  appears  and  the  defendant  attends  in  per- 
son, the  pleadings  must  then  be  made,  and  issue  niust  be 
joined*  The  pleadings  may  be  oral,  or  written ;  if  thsy  are 
oral,  the  clerk  must  enter  'the  substance  thereof  in  the 
minutes,  if  either  party  desires  a  trial  by  a  juryt  he  must 
demand  the  same,  at  the'tiiae  of  the  joSnder^  of  i^sue ; 
otherwise  the  issue  must  be  tried  by  the  court,  without  a 


•    1  ,  ■   ♦.  ■ 


»  I 


§  3186^  where  a  ^ial  by  jury  is  duly  demanded,  the  M.itfW. 
cou!rt  at  chambers  itnlst  direct  the  issue  to  be.  tried,  at  a 
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trial  term,  upon  such  notice  as  it  deema  propeti  or  without 
notice ;  it  may  also  direct  tliat  the  action  have  a  preference 
upon  the  day  calendar,  either  generally  or  for  a  particolar 
day ;  and  it  may  give  such  direction  as  it  deems  propw*. 
wi^  respect  to  fili^  a  note  of  i«me.  Where  a  tml  by  j^ 
is  not  dnly  demanded,  or  where  the  defendant  is  in  default, 
iSne  evidence  mnst  then,  or  at  such  subsequent  time,  either 
at  chambers  or  at  a  trial  term  or  special  term^  as  the 
court  at  chambers  appoints,  be  given ;  and  thereupon  final 
judgment  must  be  rendered*  But  the  issue  must  be  ap- 
pointed to  be  tried,  within  six  days  after  the  joinder  there- 
of, unless  both  parties  assent  to  a  longer  time;  or  a  trial 
by  jury  is  demanded,  and  there  is  no  term  of  the  court,  at 
which  it  can  be  had,  within  tbat  time.  The  trial  cannot 
be  adjourned,  without  the  consent  of  both  parties,  beyond 
three  calendar  months  from  the  joinder  of  issue. 


^^n»7      §  3187.  This  article  does  not  prevent  the  plaintiff  from 

b^roa^t  <^ii^^^^i^^&  '^d  conducting  in  the  ordinary  manner,  an 
for  ]&e  action,  for  a  cause  specified  in  subdivision  second  of  sectioB 
817  of  this  act 


ABTIOUS  FOURTH. 

AfFEAXJ  to  AMD  WaOH  TBM  ObSSUL  TIBM  OV  VBM  OOIWH. 

Sac.  8188.  Appeal  to  general  tenn,  irom  a  jadgment. 

8189.  I<L ;  from  an  order. 

8190.  Time  to  appeal  from  order ;  proceedinge  thereupon. 

8191.  Appeal  horn  general  term  to  common  pleas ;  in  what  caaea. 
8t9S.  Id. ;  prooeedingv  regulated. 

8198.  Id. ;  within  what  time ;  where  heard. 

8194.  Id.;  determination  upon  appeal,  how  enforced.    Id. ;  where  new  tiiil 

waa  properly  granted. 
8196.  Id. ;  appeal  therefrom  to  court  of  appeals. 

Appeal  to      §  3188.  An  appeal,  to  the  general  term  of  the  court,  may 

term       be  taken  from  a  final  judgment  rendered  therein^  in  a  case 

jodg-       where  an  appeal  may  be  taken  to  the  general  term  of  the 

supreme  court,  from  a  final  judgment  rendered  therein,  as 

prescribed  in  section  1346i  of  this  act 
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§  8189.  An  appeal,  to  the  general  term  of  the  court,  may  id!;from 
also  be  taken  from  an  interlocutory  judgment  rendered,  or  ^  ^^^' 
an  order  made,  at  a  special  term  or  a  trial  term  thereoj^  or 
an  order  made  by  a  justice  thereof,  out  of  court,  in  a  case, 
where  an  appeal  may  be  taken  to  the  general  term  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered,  or 
an  order  made,  in  like  manner,  as  prescribed  in  seetiouB 
1347,  1348,  and  1349  of  this  act 

§  3190.  An  appeal,  authorized  by  the  last  section,  must  Time  to 
be  taken  within  ten  days  after  service  of  a  copy  of  the  i^or- 
judgment  or  order  appealed  from,  and  a  written  notice  of  oasiin^ 
the  entry  thereof.    In  every  other  respect,  titles  first  and  upon, 
fourth  of  chapter  twelfth  of  this  act,  apply  to  and  govern 
an  appeal,  taken  as  prescribed  in  either  of  the  last  two 
sectiona 


§  8191.  An  appeal  may  be  taken  to  the  court  of  common  Appoai 
pleas  for  the  city  and  county  of  New-York,  from  an  actual  •m  term 
determmation,  made  by  the  marine  court  of  the  city  of  mon 
New-York^  at  a  geneitd  term  thereof,  in  either  of  the  fol-  whatoor 
lowing  cases : 

1.  Where  a  final  judgment  has  been  rendered,  upon  an 
appeal  taken  to  the  general  term. 

2.  Where  an  order  has  been  made,  granting  a  new  trial 
But  an  appeal  cannot  be  taken,  from  an  order  granting  a 
new  trial,  upon  a  case  or  exceptions,  unless  the  notice  of 
appeal  contains  an  assent^  on  the  part  of  the  appellant^ 
that  if  the  order  is  affirmed,  judgment  absolute  may  be 
rendered  against  the  appellant 

§  8192.  Titles  first  and  third  of  chapter  twelfth  of  this  id.;  pio. 
act  apply  to  and  govern  an  appeal,  taken  as  prescribed  in  rega- 
the  last  section,  except  as  otherwise  expressly  prescribed 
in  the  next  two  sections. 

« 

§  8198.  An  appeal,  anthorized  by  the  last  section,  must  id.:wtih 
be  taken  within  twenty  days  after  service  of  a  copy  of  tiie  tfuw; 
judgment  or  order  appealed  frOm,  and  a  written  notice  JSSl 
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of  the  entry  thereof.      The   appeal  must  be  heard  at  a 
general  tenn  of  the  appellate  court. 

termfna-  '  §  '^IS*-  The  judgment  or  order  of  the  appellate  court 
tioii  upou  must  be  remitted  to  the  court  below,  to  be  enforced  aeeord- 

e^Xrcea.  ^^  ^  ^^' .  Upon  an  appeal  from  «  order  granting  «  new 
^^l^  trial,  on  ^  case  or  exceptionB,  if  the  appellate  court  deter- 
new  trial  mincs  that  no  error  was  committed  in  g^rantin&c  the  new 

was  prop-       ^  . 

Imited.    *^^^>  ^*  must  render  judgment  absolute  upon  the  right  of 
the  appellant;  and  thereupon  an  assessment  of  damages, 
or  any  other  proceeding,  requisite  to  render  the  judgment 
•   effectual,  may  ^e  had  in  the  marine  court. 

appeal  §  3195.    l7p6il  an  appeal  to  the  court  of  appeals,  the 

fronTto     ^^^^^^  ^^  appeal  and  undertaking  must  be  filed  with  the 

court  of    clerk  6l  the  marine  court,  who  must  transmit  the  necessary 

papers  to  the  court  of  appeals ;  and  the  judgment  or  order 

of  the  court  of  appeals  must  be  remitted  to  and  enforced 

by^the  miarinjaconrtj- ■••   > 

♦  »  '  y     ** 

er*8  courts  of  the  cities  of  Utica  and  Osme^a.. 

SiC.'SlW.iOlvft  j^rliflicfton  pre^ibed.     *  -• 

8197.  Certain  pending  actions,  etq^*  ^mfialenr^d  W  m^tfimi^  oouri. 
'    8198*. Id.;  certain  papers,  eto.,  to  be  transmitted  to  oounty  derk. 
'  8199.  Powe'r  iSt  supreine  cbun.  In*  actions,  etc.,  W  trtmsietred. 
•'   3000.  P»3oe^lng8m  base  of  Judgfl'ttiiaAbility.  ' 
,  8dQl.  Service  of  sul^pcPAaa.       ■,.•,.... 
8202.  Eireci  of  this  title  limited. 

Civil  '§  $1^.  The  civil  juriddiction  of  .the  may^or^e  <)otirt  of 

t?oTpit^   the  city  of  Hudson,  the  reGbcder^s/.covtBticf  .tbe;(»ty  of 

^^      '    Utica,  and  the  recorder's  court  of  the  city  of  Oswego,  ex- 

'     '  ^n^  btily  to  An  action^  \^here<>f  jurisdidtiM)  id  expt^sdy 

,  coniSen^d  ^pon  the  couri,  by:a  pro^ri^oii:  df  a  stat«ube  in* 

corfK>tatiilg,  oj  otherwise  speeklly^  relating  to  ibe  goyera- 

ment  of,  the  city  wherein  the  court  is  located: 

S?Sfe      i §« ^1.97. :•  Every  oiyil  -iwptio%-..;9LOi?^,.pf^jD4jftg  ^^^  eidi^  of 
actiouB,  ;  thMe-iQourtia,  ot|ier  ihfiia  jm  actiQu;^peci#ed  ^ri%  1^^  ^ 
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tion,  IB  bewby  tnmsferred  to  tlie  supreme  ootirt ;  and  tbe  tra„« 
Bubsequeirt  proceedingB  therein,  before  and. after  tlie  judg-  auj^m^ 
ment,  mnat*  be  the  samey  ae  if  the  action  bad  been  com-  ^^^' 
menced  in  Hie  supreme  court. 


§  3198.  All  judgmentrolls,  and  other  records,  and  all  Jd.j  o«r- 
books  and  papers,  relating  exclusively  to  civil  actions,  other  pj^  «*»• 
than  an  aetion  specified  in  the  laat  section  but  one,  now  t^umH- 
remaidi&g  in  either  of  those  oourts,. must  be  deliyered  ^J ^^ 
tbe  derk.  tihereotE^  or,.ii  there  is  no  clerks  by  the  judge  or 
other  offiMivhiiFing  the  icustody  theroof,.  to  tbe  clerk  of  tbe. 
county  in  which  the  court  is  located,  to  be  preserved 
among  the  records  of  his  office.    The  expense  of  so  doing 
is  a  county  charge. 

§  3199.  The  supreme  4<iArt^  iaiay ^review,  enforce,  vacate,  Power  ot 
or  amend  a  final  judgment  heretofore  rendered  by  either  of  ooart,  in 
those  courts,  in  a^oivil  actiop,  other  ^han  an  action  specified  etc,  so 
in  section  3196  of  this  act,  with  like  power  and  effect,  as  ferred 
the  court  in  which  it  was  commenced  might  hav;^  so  done, 
if  this  act  had  not  been  passed.  - 

i 

§  3200.  The  county  court  of  the  county  in  which  either  proceed- 
ef  thoB^  courts  is  located,^  may^  by.aa  order,  remave  to  J^L^ 
itself  an  action  of  which  either  /6f  those  courte*  baajiui^-.dLi^ul^r 
di(rti<m^  aa  iffeaeribed  ibl  aeoiictn  .dlidd  of  thijs  ACit,;.upon 
proof,  by  affidavit,  that  the  judge  thereof  is,  for  any  cause, 
incapable  of  acting,  either  generally  or  in  the  particular 
action.     Sections  344,  345,  and  346  of  this  act  apply  to 
such  an  order  of  removal,  and  to  the  proceedings  subse- 
quent thereto.    The  proceedings  subsequent  to  the  order 
are  the  same,  as  in  an  action  brought  in  the  county  court, 
except  that  costs  must  be  awarded,  as  if  the  action  had  re- 
mained in  the  court  from  which  it  was  removed. 


§  3201,  A  subpoena,  issued  out  of  either  of  those  courts,  Senioe  oi 

may  be  served  upon  a  witness,  at  any  place  within  the 
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State.  A  warrant  to  apprehend  a  witness^  for  a  failure  to 
obey  Buch  a  subpoena,  may  be  directed  to  the  aheriff  of  the 
county  where  the  coujrt  is  located,  and  esteeuted  by  him 
within  any  county  of  the  State.  The  sherilE  is  subject  to 
the  same  liability,  for  a  failure  to  serve  or  return  it^  as  if  it 
was  issued  out  of  the  supreme  court 


Sfrtiue       §  ^^^^'  ^^^-^  *^*^®  ^^^^  ^^*  affect  any  provision  of  law 
Umited.    conferring  upon  a  judge,  or  upon  the  judges,  of  either  of 
those  courts,  jurisdiction,  power  or  audiority,  in  an  action 
brought  in  another  court,  or  in  a  special  prooeeding. 


TITLE  IIL 
The  city  court  of  Yonhers. 

Sac.  S208.  Jnriidlctloii  in  dvil  action*. 
8304.  Last  section  qoallfied. 
8906.  Summons,  where  served. 

8206.  This  title   does  not  affeet  JnriBdietion  of  the  ooart,  eta,in  special 
proceedings. 

jorisdio^       §  &203.  The  jurisdiction  of  the  city  court  of  Yonkers 
oi^^      extends  to  the  following  civil  actions  only : 

1.  An  action  against  a  natural  person,  or  against  a  fra^ 
620 


actions. 


OTAK  xxj         ornr  ootjbt  of  yoneebs.  §8204 

eign  or  dofmesiic  corporation,  wlierem  the  complaint  de-    ™™^ 
mands  judgment  for  a  imm  of  money  only,  or  to  recover 
one  or  more  chattels,  with  or  without  damages  for  the  tak- 
ing, withholding,  or  detention  thereol 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real 
property  in  the  city  of  Tonkers,  created,  as  prescribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor,  or 
furnished  materials  to  be  used,  in  erecting,  altering,  or  r^ 
pairing  a  building,  building  lot,  or  appurtenance  thereto, 
including  fences,  sidewalks,  paving,  wells,  fountains,  fish- 
ponds,  ornamental  and  fruit  trees,  and  every  other  improve- 
ment to  a  building  or  building  lot 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not 
exceeding  one  thousand  dollars,  exclusive  of  interest,  upon 
one  or  more  chattels. 


§  3204.  The  jurisdiction  conferred  by  the  last  section  is  Ltst 
subject  to  the  following  limitations  and  regulations :  qulamM 

1.  In  an  action  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  the  sum,  for  which  judg- 
ment  is  rendered  in  favor  of  the  plaintifE,  cannot  exceed 
one  thousand  dollars,  exclusive  of  interest,  and  costs  as 
taxed ;  except  where  it  is  brought  upon  a  bond  or  under- 
taking, given  in  an  action  or  a  special  proceeding  in  the 
same  court,  or  before  the  city  judge.  Where  the  action  is 
brought  upon  a  bond  or  other  contract,  the  judgment  must 
be  for  the  sum  actually  due,  without  regard  to  a  penalty 
therein  contained ;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought,  for  the  instal- 
ments, as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judg- 
ment cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a 
chattel  or  chattels,  the  aggregate  value  of  which  exceeds 
one  thousand  dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,  in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless 

one  of  the  parties  thereto  resides  in  the  city  of  Yonkers, 
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or  in  a  U>wn  of  Westpheater  coupit^^  adjoii»Qg  that  city ; 
or  a  warrant  of  attoeiuaent  14  gr^^tied  to  aceompa^y  the 
aummonSy  and  levied  upon  property  of  the  defendant, 
within  that  city ;  or  the  action  U  .brought  to.  reoorer  one  or 
more  statutory  pend^tiea,  by  the  city  of  Yonkeis,  or  one  of 
its  officers  or  boards  of  commissioners. 


Sum-  §  3205.  The  summons,  in  an  action  brought  in  the  court, 

where      ^^J  t>e  scrved  at  any  place  within  the  county  of  West- 
chester, but  not  elsewhere. 


served. 


This  title  §  3206.  This  title,  does  not  aff^t  any  provision  of  law, 
UZr  conferring  upon  the  courts  or  uppn  the  city  judge  «£  Yon- 
tiouof  the  kers,  junsoiction,  power,  or  authority,  m  a  special  proceed- 
etc.,  in  ing;  or  conferring  upon  the  city  judge  of  Yonkers  po\^er 
proceed-    or  authority,  in  an  action  brought  in  another  court. 


CHAP.  XX.  J    NBW.Y0«KDI8TBfCT00UBTS».BTC.  §18207-8(308. 


xEn#> 


TITLE  IV. 

2'lie  district  covets  of  the  dty  <^  Ne^jih  Torhy  omdthejvstioea^ 
cowrtB  of  the  cities  of  Albany  and  Troy* 

ksencLB  1.  Provisions  generally  applicable  to  all  thecoorto  specified  in  this  ti^le- 
3.  Provisions  ezclasivelj  applicable  to  the  district  courts  of  the  city  of 

New-York. 
8.  Provisions  exdusivelj  applicable  to  the  justices' oourta  of  Albany 
and  Troy.  4 

ARTICLE  FIRST. 

PBOYISIOKS    GSMBIULIiT  APFLICABLB  TO    ALL   THB  COUBTB    BPSaFIBD    IN  THIS 

Title. 

Sxc.  8207.  Service  of  complaint  with  sommoos;  proceedings  thereupon. 
8208.  Id. ;  and  proof  of  service. 
8300.  Actioa  to  be  commenced  by  service  ef  summons. 

8210.  Order  of  arrest ;  warrant  of  attachment ;  requisition  to  replevy. 

8211.  The  last  section  qualified. 

8212.  Proceedings  where  title  to  real  property  is  in  question. 

8213.  Appeals. 

8914.  Effect  of  this  act,  upon  Jurisdiction  and  proceedings. 

§  8207.  Section  3126  of  this  act  applies  to  an  aotion  to  service  of 

.        ,  ,        •  ,         ,  .        complaint 

recover  upon  or  for  breaoh  of  a  contract,  express  or  no-  with  sum- 
plied,  brought  in  a  district  court  of  the  city  of  New-York,  proceed- 
in  the  justices'  court  of  the  city  of  Albany,  or  in  the  ju*  thSe- 
tices'  court  of  the  city  of  Troy.  ^^^ 

§  3208.  In  an  action  brought  in  either  of  those  courts,  id.;  and  ^ 
the  summons,  and,  in  a  proper  case,  a  copy  of  the  com-  IS^^ 
plaint,  may  be  served  by  any  person  not  a  party  to  the 
action ;  except  that,  where  the  action  is  brought  in  a  dis- 
trict court  of  the  city  of  New- York,  a  person,  other  than  a 

623 


§8  8209-^211.  NBW-YORK  DISTRICT  OOXJBTS,  ETC.    [chap.  xx. 

constable  or  a  marshal,  serving  the  same^  must  be  first  em- 
powered to  do  so,  either  by  the  justice,  or  by  the  attorney 
to  the  corporation,  as  now  prescribed  by  law.  Proof  of 
service  thereof,  by  such  a  person,  must  be  made  by  his  affi- 
davit; which  must  state  the  particular  place,  time,  and 
manner  of  service,  and  that  the  affiant  knew  the  person  so 
served,  to  be  the  person  mentioned  and  described  in  the 
suncimons,  as  defendant  therein 


Action  to  §  3209.  An  action,  brought  in  either  of  those  coiirts,  at 
menoed  auv  time  after  this  chapter  takes  eflEect,  must  be  commenced 
of  •am-     by  the  voluntary  appearance  of,  and  joinder  of  issue  by, 


mons. 


the  parties,  or  by  the  service  of  a  summons. 


Order  of       §  3210.  Articles  third,  fourth,  and  fifth  of  title  second  of 

arrest;  «  . 

o f*™aIoh.  ^^^P*^^  nineteenth  of  this  act  apply  to  an  action  brought 
"rSfsi-  ^^  either  of  those  courts,  except  as  otherwise  prescribed  in 
***J.V  ^     the  next  section. 

replevy.   ■ 

The  last  §  3211.  The  provisions  of  the  last  section  are  subject  to 
qualified,  the  f ollowiug  qualifications : 

1.  Nothing  contained  in  either  of  the  articles,  so  made 
applicable,  applies  to  an  order  of  arrest,  in  an  action 
brought  in  a  district  court  of  the  city  of  New- York,  or 
-affects  any  provision  of  thb  title,  relating  to  the  jurisdic- 
tion of  either  of  the  courts  specified  in  this  title. 

2.  An  order  of  arrest,  in  an  action  brought  in  the  jus- 
tices' court  of  Albany,  or  the  justices'  court  of  Troy,  or  a 
warrant  of  attachment,  or  a  requisition  to  replevy,  in  either 
of  those  courts,  or  in  a  district  court  of  the  city  of  New- 
York,  must  be  granted  by,  and  directed  to,  and  executed 
by,  the  ofllcer  empowered,  by  the  statutes  remaining  in 
force  after  this  chapter  takes  effect,  to  grant  or  execute,  as 
the  case  requires,  in  the  same  court,  a  warrant  to  arrest,  a 
warrant  of  attachment,  or  a  requisition  in  an  action  to  re- 
cover a  chattel. 
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3.  The  manner  of  applying  for,  granting,  and  executing 
an  order  of  arrest^  a  warrant  of  attachmwt^  or  a  requid- 
tion  to  replevy,  and  the  proceedings  thereupon,  and  with 
respect  thereto,  as  prescribed  in  the  articles  so  made  appli- 
cable, are  subject  to  the  statutes,  remaining  unrepealed 
after  this  chapter  takes  effect,  specially  applicable  to  those 
courts,  or  to  either  or  any  of  them,  prescribing .  the  du* 
ties  of  the  justices,  or  of  the  clerks  thereof,  or  r^ulating 
the  mode  of  transacting  business  in  an  action  brought 
therein. 


ABt.  L 


§  3212.  Sections  2951  to  2958  of  this  act,  bctth  inclusive, 
apply  to  an  action,  brought  in  either  of  those  courts ;  ex-  w£ 


cept  that,  where  the  action  is  brought  in  a  district  court  of  realms 
the  city  of  New- York,  the  surety  upon  the  defendant's  un-  qMtton. 
dertaking  is  liable,  in  the  case  specified  in  section  2952,  to 
any  amount,  for  which  judgment  might  have  been  rendered 
by  the  district  court,  if  the  answer  and  undertaking  had 
not  been  delivered. 


§  8213.  An  appeal  from  a  judgment,  rendered  in  a  dis- 
trict court  of  the  city  of  New- York,  may  be  taken,  in  the 
cases,  and  in  the  manner,  prescribed  in  articles  first  and 
second  of  title  eighth  of  chapter  nineteenth  of  this  act, 
with  respect  to  an  appeal  to  a  county  court,  from  a  judg- 
ment rendered  by  a  justice  of  the  peace;  and  not  otherwise. 
Such  an  appeal  must  be  taken  to  the  court  of  common 
pleas  for  that  city  and  county.  .  An  appeal  from  a  judg- 
ment rendered  in  the  justices'  court  of  the  city  of  Albany, 
or  the  justices'  court  of  the  city  of  Troy,  may  be  taken,  in 
a  case  where  an  appeal  may  be  taken  to  a  county  court, 
from  a  judgment  rendered  by  a  justice  of  the  peace,  as  pre- 
scribed in  title  eighth  of  that  chapter ;  and  in  no  other 
case.  Such  an  appeal  must  be  taken  to  the  county  court 
of  the  coimty,  wherein  the  court  is  located. 

[79]  6S5 


§§  8214-8216.  NSW-TORE  DISTBIOT  OOURTft        [«eap. 

Effect  of       §  3^314.  Except  as  otlierwiee  specially  prescribed  in  this 
SSifja-   titt^j  this  a<5t  does  not  affect  any  statutory  provirion  re- 
ftS^°  maining  unrepealed  after  this  chapter  takes  effect,  relafting 
®®^*°«^  to  the  jurisdiction  and  powers  of  either  of  those  courts ; 
tile  appointment,  qualification,  tenure  of  office,  powers,  or 
duties  of  the  ju9iioes,  or  of  the  clerk,  or  any  other  officer 
thereof ;  or  the  proceedings  therein ;  except  that  a  provi- 
sion of  this  or  any  other  statute,  whereby  a  proceedkig  in 
an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  theireof, 
is  assimilated,  either  expressly,  or  by  reference  to  another 
provision  of  law,  to  a  proceeding,  in  an  action  or  a  special 
proceeding  before  a  justice  of  the  peace,  is  deemed  to  refer 
to  the  corresponding  proceeding,  aa  prescribed  in  chapter 
nineteenth  of  this  act. 


ARTICLE  SECOND. 

PROYIBIONB  BZCLUBIYELT  APPLICABLB  TO  THB  DiSTBICT  COVBTS  OF  TEB  CnV 

OP  New- York. 

Sbo.  8215.  Jarisdictlon  In  civil  actionfl. 

9210.  Remoral  of  oertain  aotiont  into  common  pleas. 

8217.  When  order  of  arreet  may  be  granted. 

3218.  Proceedings  thereupon. 

8219.  RflqaiateB  of  eertaia  undertakings. 

8220l  Docketing  judgments ;  execution  thereupon. 

8221.  Enforcement  of  certain  judgments  in  favor  of  working  women. 

8222.  Costs  in  action  bj  working  woman. 

Jj^»dio-       §  3215.  Each  district  court  of  the  city  of  New- York  had 

aouons     jurisdiction  of  the  following  civil  actions : 

1.  An  action,  of  which  a  justice  of  the  peace  has  juris- 
diction, as  prescribed  in  sections  1737,  2861,  2862,  and  2863 
of  this  act,  including  an  action  against  a]domestic  corporation, 
or  against  a  foreign  corporation  having  an  office  in  the  city 
of  New- York,  where  the  sum  claimed,  or  the  value  of  the 
chattel,  or  of  all  the  chattels  claimed,  as  stated  in  the  com- 
plaint, does  not  exceed  two  hundred  and  fifty  dollars ;  ex- 
cept that  subdivision  third  of  section  2862,  and  subdivis- 
ions first  and  fourth  of  section  2863  of  this  act  do  not  apply 

to  an  action  brought  in  either  of  those  courts, 
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ABT.  fl. 


2.  An  action  to  recover  a  penalty,  given  bj  the  charter 
(rf  the  city  of  New-York,  or  any  by-law  or  ordinance  of  the 
common  council  of  that  city,  or  to-  recover  a  penalty  given 
by  a  statute  of  the  State ;  where  all  the  penalties,  to  re^ 
cover  which  the  actioii  is  brought,  do  not  exceed  two  hun- 
dred and  fifty  dollars. 

3.  An  action  in  behalf  of  the  people  of  the  State,  brought 
by  the  direction  of  the  commissioners  of  public  charities 
and  correction  of  the  city  of  New- York,  or  of  an  overseer 
of  the  poor,  upon  a  bastardy  or  abandonment  bond,  in  a 
case  where  it  is  prescribed,  by  a  special  statutory  provi- 
sioB,  that  such  an  action  can  be  maintained  in  a  district 
coml 

4.  An  action  upon  the  bond  of  a  marshal  of  that  city,  in 
a  case  where  it  is  prescribed,  by  a  special  statutory  provi- 
sion, that  such  an  action  can  be  maintained  in  a  district 
court 

Neither  of  those  courts  has  jurisdiction  of  any  civil  ac- 
tion, except  as  prescribed  in  this  section. 


§  3216.  In   an  action,  specified  in  subdivision  first  or  Remorai 
second  of  the  last  section,  where  the  damages  claimed,  or  the  aotioni 
value  of  the  chattel,  or  of  aU  the  chattels  claimed,  as  stated  mon 
in  the  complaint,  exceeds  one  hundred  dollars,  the  defend-  ^ 
ant  may,  after  issue  is  joined,  and  before  an  adjournment 
has  been  granted  upon  his  application,  apply  to  the  justice 
of  the  court  in  which  the  action  is  brought,  for  an  order 
removing  the  action  into  the  court  of  common  pleas  for  the 
city  and  county  of  New- York     Such  an  order  must  be 
granted,  upon  the  defendant's  filing  with  the  clerk  an  un- 
dertaking, in  a  sum  fixed  by  the  justice,  not  exceeding 
twice  the  amount  of  the  damages  claimed,  or  twice  the 
value  of  the  diattel,  or  of  aU  the  chattels  claimed,  as  stated 
in  the  complaint,  with  one  or  more  sureties,  to  the  effect, 
that  the  defendant  will  pay  to  the  plaintiff  the  amount  of 
any  judgment,  that  may  be  recovered  against  him  in  the 
court  of  conxmon  pleas,  in  the  action  so  removed.    From 
the  time  of  ihe  granting  of  the  order,  the  court  of  com* 
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mon  pleas  has  cognizance  of  the  action ;  and  the  clerk  of 
the  district  court  must  forthwith  deliver  to  the  clerk  of  the 
court  of  common  pleas,  all  process,  pleadings,  and  other 
papers  in  the  action,  and  certified  copies  of  all  minutes, 
entries,  and  orders  relating  thereto ;  which  must  be  filed, 
entered,  or  recorded,  as  the  case  requires,  in  the  latter's 
office. 


ordOTof        §  8217.  An  order  to  arrest  the  defendant  must  or  may 
»"^     be  granted,  in  an  action  brought  in  either  of  those  courts, 
SSted.    in  any  case  where  a  warrant  of  arrest  must  or  may  be 
issued  in  such  an  action,  as  prescribed  in  the  statutes  re- 
maining unrepealed  after  this  chapter  takes  effect.     Such  a 
warrant  shall  not  hereafter  be  issued. 

inS^**^'  §  3218.  An  order  of  arrest  must  direct  that  the  sum- 
apouT  mons  accompanying  it  be  made  returnable,  inmiediately 
upon  the  arrest  of  the  defendant ;  and  it  must  specify  a 
sum,  in  which  the  defendant  may  be  let  to  bail.  Sections 
3179  to  3181,  both  inclusive,  section  3182,  except  the  last 
sentence  thereof,  and  section  3183  of  this  act,  apply  to  an 
order  of  arrest,  granted  in  an  action  in  either  of  those 
courts ;  and  to  the  proceedings  upon,  and  relating  to,  the 
execution  thereof.  In  all  other  respects,  the  statutory  pro- 
visions remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant 
to  arrest  a  defendant,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto,  apply  to  and  regu- 
late the  application  for  an  order  of  arrest,  the  granting  and 
execution  thereof,  and  the  proceedings  subsequent  thereto. 

Requi-  §  3219.  The  sum  specified  in  an  undertaking,  given  to 

certain  procuro  a  Warrant  of  attachment,  must  be  at  least  twice 
ius8>  the  amount  of  the  piamtin'B  demand,  as  stated  m  the  war- 
rant. Where  such  an  undertaking,  or  an  undertaking 
given  to  procure  an  order  of  arrest,  is  executed  by  the 
plaintiff  without  any  surety,  the  plaintiff  must  state,  in  the 
affidavit  of  justification  annexed  to  the  undertaking,  in  ad- 
dition to  the  other  matters  required  by  law,  that  he  is  a 
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resident  of,  and  a  householder  within,  the  city  of  New- 
York,  specifying  the  street  and  the  number,  or  other  suffi- 
cient identification,  of  the  building  where  he  resides. 

S  3220.  Sections  3017  to  3022  of  this  act,  both  inclusive,  pocket- 
apply  to  a  judgment  rendered  in  either  of  those  courts,  and  meuts: 
to  the  proceedings  subsequent  thereto,  and  in  the  action  ^^^^^ 

.     ,  ,  ,      upon. 

wherein  it  was  rendered ;  except  that  the  transcript,  jfiled  in 
the  office  of  the  county  clerk,  must  be  furnished  by  the 
clerk  of  the  district  court ;  that  a  judgment,  the  transcript 
of  which  has  been  so  filed,  is  deemed  to  be  a  judgment  of 
the  court  of  common  pleas  for  the  city  and  county  of  New- 
York  ;  and  that  an  execution,  upon  a  judgment  so  docketed, 
may  be  issued,  at  the  option  of  the  judgment  creditor, 
either  by  the  county  clerk,  directed  to  the  sheriff,  or  by  the 
clerk  of  the  district  court,  directed  to  a  marshal.  In  the 
latter  case,  it  must  be  in  the  same  form,  and  executed  in 
the  same  manner,  as  if  the  judgment  was  not  so  docketed. 

• 
§  3221.  In  an  action,  brought  in  either  of  those  courts,  Enforce- 
by  a  female,  to  recover  for  services  performed  by  her,  if  Srtain^ 
the  plaintiff  recovers  a  judgment  for  a  sum  not  exceed-  mente  in 
ing  fifty  dollars,  exclusive  of  costs,  no  property   of   the  working 
defendant  is  exempt  from  levy  and  sale,  by  virtue  of  an 
execution  against  property,  issued  thereupon ;  and,  if  such 
an  execution  is  returned  wholly  or  partly  unsatisfied,  the 
clerk  must,  upon  the  application  of  the  plaintiff,  issue  an 
execution  against  the  person  of  the  defendant,  for  the  sum 
remaining  uncollected.     A  defendant,  arrested  by  virtue  of 
an  execution  so  issued  against  his  person,  must  be  actually 
confined  in  the  jail,  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged,  after  having  been  so 
confined  fifteen  days.      After  his  discharge,  an  execution 
against  his  person  cannot  be  issued  upon  the  judgment, 
but   the   judgment   creditor  may   enforce   the  judgment 
against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  is  discharged,  had  been  returned  without  his 

being  taken. 
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c^in        §  32^2*  Section  3181  of  this  act  applies  to  an  action 

workSig^  therein  specified,  brought  in  a  district  court  of  the  city  of 

womMi.     u ew- York ;  and  costs  must  be  allowed  in  such  an  action,  as 

prescribed  in  that  section,  in  addition  to  the  costs  allowed 

in  a  dis<3ict  court,  by  the  statutory  provisions  remaining  in 

force  after  this  chapter  takes  e&cl 


Jnrifldio- 
tionin 
eivU 
Mtlom. 


ARTICLE  TBXBID, 

PBOVIBIONS    SXCLtraiTBLT  AFFLIOABLB   TO  THB  JOBTICBa'  OOXIBTS   OF  AIAABT 

A2n>  Tbot. 

Sbc.  8228.  JoriBdiction  in  dvil  actions. 

8324.  Id.;  upon  jadj^ent  hj  eonfession. 

822S.  Dodteting  judgments ;  execation  thereapon. 

§  3223.  The  justices'  court  of  the  city  of  Albany,  and 
the  justices'  court  of  the  city  of  Troy,  have  jurisdiction, 
each  within  the  city  where  the  court  is  located,  of  an  ac- 
tion, of  which  a  justice  of  the  peace  has  jurisdiction,  as 
prescribed  in  sections  1787,  2861,  2862,  and  2863  of  this 
act ;  and  also  of  an  action  to  recover  a  penalty,  given  by  the 
charter,  or  a  by-law  or  an  ordinance  of  the  common  council 
of  that  city,  where  the  plaintiff  demands  judgment  for  a 
sum,  not  exceeding  two  hundred  dollars.  Neither  of  those 
courts  has  jurisdiction  of  any  other  civil  action ;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the 
statutory  provisions  remaining  in  force  after  this  chapter 
takes  effect,  upon  either  of  those  courts,  in  a  special  pro- 
ceeding. 


Jadgiineiit 
Dj  con- 
fession. 


iS^^t  §  3224.  The  jurisdiction  of  each  of  those  courts  extends 
also  to  the  taking  and  entry  of  a  judgment,  upon  the  con- 
fession of  a  defendant,  as  prescribed  in  title  sixth  of  chap- 
ter  nineteenth  of  this  act^  where  the  sum  confessed  does 
not  exceed  five  hundred  dollars. 


i#oeKe^ 
inir  ladfr- 


§  3225.  The  provisions  of  secticais  8017  to  80S*  of  this 

act,  both  inclusive,  apply  to  a  judgment  rendered  in  either 
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of  those  courts,  and  to  the  proceedings  subsequent  thereto,  exeoation 
and  in  the  action  wherein  the  judgment  was  rendered ;  npoBL* 
except  that  the  transcript,  filed  in  the  clerk^s  office  of  the 
county  wherein  the  court  is  located,  must  be  furnished  by 
the  clerk  of  the  courts  in  which  the  judgment  was  rendered. 


TITLE  V. 

TM  municipal  wurt  of  the  dty  of  SoGhester, 

Sec.  3226.  ProTisions  of  chapter  19  genemlly  applio»ble  to  tbe  ooort  and  Judges. 
3227.  Jurisdiction  in  actions  upon  contract. 

§  3226.  The  provisions  of  chapter  nineteenth  of  this  act,  Piwte- 
excluding  titles  tenth  and  eleventh  thereof,  apply  to  the  ohapterw 
municipal  court  of  the  city  of  Rochester,  and  to  the  .judges  appiSwe 
thereof ;  except  so  far  as  they  are  inconsistent  with  the  next  ?^*  ""^ 
section,  or  with  any  other  special  provision  of  statute,  remain- 
ing unrepealed  after  this  chapter  takes  eflfect.    For  the  pur- 
pose of  applying  the  same,  the  court  is  deemed  a  justice's 
court;  each  judge  thereof  is  deemed  a  justice  of  the  peace; 
and  the  city  of  RocheAter  is  deeioed  a  towa  of  Monroe  county. 


§  3227.  The  court  has  jurisdiction  of  an  action  to  recover  jnriadi^* 
damages  upon  or  for  breach  of  a  contract,  express  or  implied,  aotSoiis 
other  than  a  promise  to  marry,  where  the  sum  claimed  does  oSnteMfc. 
not  exceed  four  hundred  dollars. 
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CHAPTER  XXI. 

COSTS  AND  FEES. 

TITLE      I.  —  Awarding  Ain>  enforcing  payment  of  costs. 

TITLE  11.  —  Fixing  the  amount  of  costs. 

TITLE  III.  —  Securitt  for  costs. 

TITLE  IV.  —  General  provisions  relating  to  fees. 

TITLE  V.  —  Sums  allowed  as  fees. 

TITLE  I. 

Awarding  and  enforcing  payment  of  costs. 

AxncUL  1.  General  regcdationB  respecting  the  awarding  of  ooete. 

.  2.  BegolationB  respeetlng  tho  awarding  of  ooete  in  particiilar 
8.  MiBoellaneouB  provisionB. 


ARTICLE  FIRST. 

General  Regulations  rb8F!BCTing  the  AwABixizro  of  Oons.    - 

Baa  8328.  When  phdntiff  entitled  to  ooeta  of  conne. 

8229.  When  defendant  entitled  to  coets  of  coarse.    Bole  as  to  two  or  more 
defendants. 

8280.  When  costs  are  discretionary. 

8281.  Costs,  where  several  actions  are  hroaght  on  same  instramf^nt,  etc 

8282.  Interlocntorj  costs  upon  issue  of  law. 
8288.  Id. ;  how  collected. 

8284.  CoBts,  where  there  are  several  issues  of  fact. 

8285.  Id. ;  after  discontinuance  upon  answer  of  title. 

8286.  Costs  of  a  motion. 

8287.  The  foregoing  sections  limited. 

8288.  Costs  upon  appeal  from  final  judgment. 

8289.  Id. ;  upon  appeal  from  interlocutory  judgment  or  order. 
8240.  Id. ;  In  a  special  proceeding. 

When  §  3228.  The  plaintiff  is  entitled  to  costs,  of  course,  upon 

StttttiM    the  rendering  of  a  final  judgment  in  his  favor,  in  either  of 
flS  omse.  the  following  actions : 
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1.  An  action,  triable  by  a  jury,  to  recover  real  property,    ^^^'  ^ 
or  an  interest  in  real  property ;  or  in  which  a  claim  of  title 

to  real  property  arises  upon  the  pleadings,  or  is  certified  to 
have  come  in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel  But  if  the  value  of 
the  chattel,  or  of  all  the  chattels,  recovered  by  the  plain- 
tifE,  as  fixed,  together  with  the  damages,  if  any,  awarded 
to  him,  is  less  than  fifty  doUars,  the  amount  of  his  costs 
cannot  exceed  the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth, 
or  fifth  of  section  2868  of  this  act.  But  if,  in  an  action  to 
recover  damages  for  an  assault,  battery,  false  imprison- 
ment, libel,  slander,  criminal  conversation,  seduction,  or 
malicious  prosecution,  the  plaintiff  recovers  less  than  fifty 
dollars  damages,  the  amoimt  of  his  costs  cannot  exceed  the 
damages. 

4.  An  action,  other  than  one  of  those  specified  in  the 
foregoing  subdivisions  of  this  section,  in  which  the  com- 
plaint demands  judgment  for  a  sum  of  money  only.  But 
the  plaintiff  is  not  entitled  to  costs,  under  this  subdivision, 
unless  he  recovers  the  sum  of  fifty  dollars  or  more. 


§  3229.  The  defendant  is  entitled  to  costs,  of  course,  when 
upon  the  rendering  of  final  judgment,  in  an  action  speci-  aut  entu 
fied  in  the  last  section,  unless  the  plaintiff  is  entitled  to  costs  of 
costs,  as  therein  prescribed.     But  where,  in  such  an  action  iiuie  u  to 

two  or 

against  two  or  more  defendants,  the  plaintiff  is  entitled  to  more  de- 

fendftntA. 

costs  against  one  or  more,  but  not  against  all  of  them, 

none  of  the  defendants  are  entitled  to  costs,  of  course.     In 

that  case,  costs  may  be  awarded,  in  the  discretion  of  the 

court,  to  any  defendant,  against  whom  the  plaintiff  is  not 

entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and 

was  not  united  in  interest,  with  a  defendant,  against  whom 

the  plaintiff  is  entitled  to  costs. 
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wh^n  ^  §  3230.  Except  ad  prescribed  in  the  laat  two  sections,  the 
ducre^  court  may,  in  its  discretion,  award  costs  to  any  party,  upon 
tioiiary.    ^j^^  rendering  of  a  final  judgment. 


Costs,  §  8231.  Whepe  two  or  more  actions  are  brought,  in  a 

several     casc  Specified  in  section  454  of  this  act,  or  otherwise  for 

actions  ^  .  »  i  •    i      i 

»re  the  same  cause  of  action,  against  fuersons  who  migbt  have 

brought  — »     o  r  © 

ou  same    bccu  joiued  as  defendants  in  one  action,  eosts.  other  t^an 

lustru-  •  ^ 

meiit,  etc.  disbuTsemeuts,  cannot  "be  recovered,  upon  the  final  judg- 
ment, by  the  plaintiff,  in  more  than  one  action,  which  shall 
be  at  his  election*  But  this  prohibition  does  not  apply  to 
a  case  where  the  plaintiff  joins  aa  defendaftis,  in  each 
action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the 
State ;  or,  if  the  action  is  brought  in  a  superior  city  court, 
or  the  marine  court  of  the  city  of  New-York,  or  a  County 
court,  within  the  city  or  county^  as  the  case  may  be,  where 
the  court  is  located. 


interioou.      §  3232.  Where  an  issue  of  law  and  an  issue  of  fact  are 

torj  costs       .        T    ,  1  .  1  •  1 

upou        joined,  between  the  same  parties  to  the  same  action,  and 

lAsue  of      •  .  .  T  • 

i*^-  the  issue  of  fact  remains  undisposed  of,  when  an  interloc- 
utory judgment  is  rendered  upcm  the  issue  of  law;  the 
interlocutory  judgment  may,  in  the  discretion  of  the  court, 
deny  costs  to  either  party,  or  award  oosts  to  the  prevailing 
party,  either  absolutely,  or  to  abide  the  ev^it  of  l^e  trial 
of  the  issue  of  fact 


id. ;  how       8  3233.  Section  779  of  this  act  applies  to  interlocutory 

collected.  ... 

costs,  awarded  as  prescribed  in  the  last  section,  as  if  they 
were  costs  of  a  motion. 

whlre  §  ^-^*'  ^^  ^^  action  specified  in  secrion  3228  of  this 

sevens'^  act,  whcrciu  the  complaint  sets  forth  separately  two  or 

ftit?*^'   more   causes   of   action,   upon  which    issues  of   fact  are 

joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the 

issues,  and  the  defendant  upon  the  other  or  others,  each 

party  is  entitled  to  costs  against  the  adverse  party,  unless 
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it  is  certified  that  the  substantial  cause  of  action  was  the  ^^'  ** 
same  upon  each  issue ;  in  which  case,  the  plaLatiff  only  is 
entitled  to  costs.  Costs^  to  which  a  pwty  is  bo  entitled, 
must  be  included  in  the  final  judgment^  by  adding  them 
to,  or  ojBEsetting  them  agaia3t^  the  sum  awarded  to  the  pre- 
vailing party ;  or  otherwise,  as  the  case  requires.  But  this 
section  does  not  entitle  a  plaintiS  to  costs^  in  a  case  speci- 
fied in  subdivision  fourth  of  section  3228  of  this  act,  where 
he  is  not  entitled  to  costs,  as  prescribed  in  that  subdivision. 


§  32^.  Where  an  action,  brought  before  a  justice  of  id. ;  after 
the  peace,  or  in  a  district  court  of  the  city  of  New- York,  uauoe 
or  a  justices'  court  of  a  city,  has  been  discontinued,  as  swerof 
prescribed  by  law,  upon  the  delivery  of  an  answer,  show- 
ing that  title  to  real  property  will  come  in  question ;  and 
a  new  action,  for  the  same  cause,  has  been  commenced  in 
the  proper  court;  the  party,  in  whose  favor  final  judg- 
ment  is  rendered  in  the  new  action,  is  entitled  to  costs ; 
except  that,  where  final  judgment  is  rendered  therein,  in 
favor  of  the  defendant,  upon  the  trial  of  an  issue  of  fact, 
the  plaintiff  is  entitled  to  costs,  unless  it  is  certified,  that 
the  title  to  real  property  came  in  question  on  the  trial. 


§  3236.  Costs,  upon  a  motion  in  an  action,  where  the  coguof  a 
costs  thereof  are  not  specially  regulated  in  this  act,  or  upon  ™®*^^"* 
a  reference  made  pursuant  to  sections  623,  624,  827,  or  1016 
of  this  act,  may  be  awarded,  either  absolutely  or  to  abide 
the  event  of  the  action,  or  of  the  reference,  to  any  party, 
in  the  discretion  of  the  court  or  judge. 


8  3237.  The  foregoing  sections  of   this   aiticle  do  not  The  fore- 

rtt  1  i*  i  1  going  see- 

anect  the  recovery  of  costs  upon  an  appeal.  tions  iim- 

§  3238.  Upon  an  appeal  from  the  final  judgment  in  an  costa 
action,  the  recovery  of  costs  is  regulated  as  follows :  appeal 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  jSS?.^""' 
respondent  is  entitled  to  costs  upon  the  affirmance,  and  ^^^^ 
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the  appellant  upon  the  reversal,  of  the  jadgment  appealed 
from ;  except  that,  where  a  new  trial  is  directed,  costs  maj 
be  awarded  to  either  party,  absolutely  or  to  abide  the 
event,  in  the  discretion  of  the  court, 

2.  In  every  other  action,  and  also  where  the  final  judg- 
ment appealed  from  is  affirmed  in  part,  and  reversed  in 
part,  costs  may  be  awarded  in  like  manner,  in  the  discre- 
tion  of  the  court. 


Id.; upon  §  3239.  Upon  an  appeal  from  an  interlocutory  judg- 
f rom  in-  meut'  or  an  order,  in  an  action,  costs  are  in  the  discretion 
tory  judg-  of  the  court,  and  may  be  awarded  absolutely,  or  to  abide 
order.      the  cvent,  except  as  follows : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or 
refusing  a  new  trial,  and  the  decision  upon  the  appeal  re- 
fuses a  new  trial,  the  respondent  is  entitled,  of  course,  to 
the  costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a 
new  trial,  and  an  appeal  is  also  taken  from  the  judgment 
rendered  upon  the  trial,  neither  party  is  entitled  to  the 
costs  of  the  appeal  from  the  order. 


Id.;  In  a 
ipecial 
prooeed* 
Ingr 


§  3240.  Costs  in  a  special  proceeding,  instituted  in  a 
court  of  record,  where  the  costs  thereof  are  not  specially 
regulated  in  this  act,  may  be  awarded  to  any  party,  in  the 
discretion  of  the  court,  at  the  rates  allowed  for  similar  serv- 
ices, in  an  action  brought  in  the  same  court,  and  in  like 
manner. 


ARTICLE  SECOND. 


Rbgulatioits  rbspbctiko  the  Awabdino  of  Ck>ffr8  nff  pabtxoulab  Casbs. 

8bc.  8241.  CootB  against  the  State ;  how  paid. 

8242.  Coflta  where  action  brought  by  people,  on  relation  of  piiyate  penon. 
8248.  Id. ;  for  the  benefit  of  a  countj,  etc 

3244.  Ckwta,  against  a  school  officer. 

3245.  Id. ;  against  a  municipal  corporation. 

3246.  Id. ;  by  or  against  an  executor,  etc 

8247.  Costa  in  ease  of  transfer,  etc,  of  caase  of  aokloii. 
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§  3241.  Where  costs  are  awarded  against  the  people  of  cofu  ** 
the  State,  in  an  action  or  a  special  proceeding  brought,  by  tKstoto: 
a  public  officer,  pursuant  to  any  provision  of  law,  and  the  ^^^  ^^' 
proceedings  have  not  been  stayed,  by  appeal  or  otherwise ; 
the  comptroller  must  draw  his  warrant  upon  the  treasurer, 
for  the  payment  of  the  costs,  out  of  any  money  in  the 
treasury,  appropriated  for  that  purpose,  upon  the  produc- 
tion to  him  of  an  exemplified  copy  of  the  judgment,  or 
order  awarding  the  costs,  and,  where  the  amount  is  not 
fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in 
either  case,   with  a    certificate   of   the    attorney-general, 
to  the  effect  that  the  action  or  special  proceeding  was 
brought  pursuant  to  law.     The  fees  of  the  clerk,  for  the 
exemplified  copy,  must  be  certified  thereupon  by  him,  and 
included  in  the  warrant 


§  3242,  Where  an  action  is  brought,  in  the  name  of  the  coeu 
people  of  the   State,  upon  the  relation  of  a  private  cor-  action 
poration  or  individual,  as  prescribed  in  section  1986  of  bypeopu 
this  act,  a  judgment,  awarding  costs  to  the  defendant,  ^^^^^^ 
must  award  them,  against  the  relator,  in  the  first  instance ;  p«»o«» 
and  against  the  people,  only  in  case  an  execution,  issued 
thereupon  against  the  property  of  the  relator,  is  returned 
imsatisfied. 


§  3243.  In  an  action  or  a  special  proceeding,  brought  in  w.;  for 
the  name  of  the  people  of  the  State,  to  recover  money  or  fit  of  a 
property,  or  to  establish  a  right  or  claim,  for  the  benefit  of  etc.  "^ 
a  county,  city,  town,  or  village,  costs  shall  not  be  awarded 
against  the  people ;  but,  where  they  are  awarded  to  the  de- 
fendant, they  must  be  awarded  against  the  body  for  whose 
benefit  the  action  or  special  proceeding  was  brought. 


§  3244.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  Ck>8t«, 

action  against  a  school  officer,  or  a  supervisor,  on  account  •o^ooi 

of  an  act  performed  by  him,  by  virtue  of,  or  under  color 

of  his  office ;  or  on  account  of  a  refusal  or  an  omission  to 
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perform  a  duty  enjoined  upon  him  by  law ;  \<rhere  his  act^ 
refusal,  or  omission  might  have  been  the  subject  of  an 
appeal  to  the  State  superintendent  of  public  instruction, 
and  where  it  is  certified  that  it  appeared,  upon  the  trial, 
that  the  defendant  acted  in  good  faith.  But  this  section 
does  not  apply  to  an  action  for  a  penalty ;  or  to  an  action 
or  a  special  proceeding,  to  enforce  a  decision  of  the  super- 
intendent. 


Id.;  8  3245.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an 

against  a  •^  ,  ,    ^        •  .  •  , 

municipal  actiou  agamst  a  municipal  corporation,  m  which  the  com- 

corpora-  ^  o  r  r  ^ 

tion.  plaint  demands  a  judgment  for  a  sum  of  money  only; 
unless  the  claim,  upon  which  the  action  is  founded,  was, 
before  the  commencement  of  the  action,  presented  for  pay- 
ment to  the  chief  fiscal  officer  of  the  corporation. 


ato. 


id^  i>y  or  §  3246.  In  an  action,  brought  by  or  against  an  executor 
execn^r,  or  administrator,  in  his  representative  capacity,  or  the 
trustee  of  an  express  trust,  or  a  person  expressly  author- 
ized by  statute  to  sue  or  to  be  sued,  costs  must  be  award- 
ed, as  in  an  action  by  or  against  a  person,  prosecuting  or 
defending  in  his  own  right,  except  as  otherwise  prescribed 
in  sections  1835  and  1836  of  this  act;  but  they  are  ex- 
clusively chargeable  upon,  and  collectible  from  the  es- 
tate, fund,  or  person  represented,  unless  the  court  directs 
them  to  be  paid,  by  the  party  personally,  for  mismanage- 
ment or  bad  faith  in  the  prosecution  or  defence  of  the 
action. 


Costs  in 
case  of 
transfer, 
ate,  of 
cause  of 
action. 


§  3247.  Where  an  action  is  brought,  in  the  name  of 
another,  by  a  transferee  of  the  cause  of  action,  or  by  any 
other  person,  who  is  beneficially  interested  therein;  or 
where,  after  the  commencement  of  an  action,  the  cause  of 
action  becomes,  by  transfer  or  otherwise,  the  property  of 
a  person,  not  a  party  to  the  action;  the  tnuosferee,  or 
other  person  so  interested,  is  liable  for  coats,  in  the  like 

cases,  and  to  the  same  extent,  as  if  he  was  the  plaintiff; 
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and,  where  costs  are  awarded  against  the  plaintiff,  the  ^^^'^' 
court  may,  by  order,  direct  the  person  so  liable  to  pay 
them.  Except  in  a  case,  where  he  could  not  have  been 
lawfully  directed  to  pay  costs,  personally,  if  he  had  been 
a  party,  as  prescribed  in  the  last  section,  his  disobedience 
to  the  order  is  a  contempt  of  court.  But  this  section  does 
not  apply  to  a  case,  where  the  person  so  beneficially  inter- 
ested, is  the  attorney  or  counsel  for  the  plaintiff,  if  his 
only  beneficial  interiest  consists  of  a  right  to  a  portion  of 
the  sum  or  property  recovered,  as  compensation  for  his 
services  in  the  action. 

ABTICIiE  THIBI>« 

Miscellaneous  Provisions. 

Bkc.  dd48.  Certificate  entitling  party  to  costs  or  increased  costs. 

8249.  Costs  against  infant  plaintiff;  collectible  of  guardian' ad  litem. 
8260.  This  title  not  to  affect  special  provisions  of  law. 

§  8248.  Where,  upon  the  trial  of  an  action,  the  title  to  certifi- 

1  .  •  .  •  fi      ,  cate  en« 

real   property  comes   m   question,   or  any  fact    appears,  titling 
whereby  either  party  becomes  aatitled  to  costs,  or  to  the  cSsts  or  ^ 
increased  costs  specified  in  section  3358  of  this  act,  the  eosts. 
judge  presiding  at  the  trial,  or  the  referee,  must,  upon  the 
application  of  the  party  to  be  benefited  thereby,  either 
before  or  after  the  verdict,  report,  or  decision  is  rendered, 
make  a  certificate,  stating  the  fact.     Such  a  certificate  is 
the  only  competent  evidence,  as  to  the  matter,  before  the 
taxing  officer. 

§  3249.  Where  costs   are  awarded    against    an  infant  Costs 
plaintiff,  they  may  be  collected,  by  execution  or  otherwise,  *"^?"\-. 
from  his  scijiflffdian  ad  litem,  in  like  manner  as  if  the  latter  coiiectu 

1  1    •      •  rt»  ble  of 

was  the  plamtlff.  guardian 

^  ad  litem. 

§  3250.  This  title  does  not  affect  any  provision  contained  This  title 
elsewhere  in  this  act,  or  in  any  other  statute,  remaining  un-  affect 
repealed  after  this  chapter  takes  effect ;  whereby  the  award  provu 
of  costs  is  specially  regulated,  in  a  particular  case,  otherwise  law. 
than  as  prescribed  in  this  title. 
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TITLE  n. 

BKxing  the  amount  of  costs. 

Ax,TiCLK  1.  SmnB  allowed  as  coats ;  disbanements. 
2.  Taxation  of  costs. 


ABTIOIiE  FIRST. 

Sums  allowed  as  Costs;  DisBxmsEMXiiTa. 

Sbc.  8251.  Amount  of  costs  generally. 

*  3252.  Additional  allowance  to  plaintiff  in  foreclosure,  partition,  etc. 

8253.  Additional  allowance  to  either  party  in  diflicalt  cases,  etc. 

8254.  Allowances  under  the  foregoing  sections  limited. 

3255.  Costs  upon  adjournment  of  trial. 

3256.  Disbursements  to  be  included  in  bill  of  costs. 

3257.  Increased  damages  not  to  carry  increased  costs. 

3258.  When  defendant  entitled  to  increased  costs. 

3259.  Increased  disbursements  not  allowed. 

3260.  Costs  upon  a  settlement. 

3261.  This  article  not  to  affect  special  provisions  of  law. 

• 

Amount        §  3251.  Costs,  awarded  to  a  party  to  an  action,  must  be 
generally,  at  the  following  rates : 

1.  To  the  plaintiff : 

For  all  proceedings,  before  notice  of  trial,  in  an  action 
specified  in  section  420  of  this  act^  fifteen  dollars ;  in  every 
other  action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons, 
not  exceeding  ten,  two  dollars ;  and  for  each  necessary  de- 
fendant, in  excess  of  that  number,  served  with  the  sum- 
mons, one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guard- 
ians ad  litem,  for  one  or  more  infant  defendants^  ten 
dollars. 

For  procuring  an  injunction  order;  or,  in  the  marme 
court  of  the  city  of  New- York,  an  order  of  arrest;  ten 
dollars. 

2.  To  the  defendant : 

For  all  proceedings,  before  notice  of  trial,  except  as 
otherwise  prescribed  in  this  article,  ten  doUara 
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3,  To  either  party : 

For  all  proceedings,  after  notice  of  trial,  aud  before  trial, 
except  as  otherwise  prescribed  in  this  article,  fifteen  dpl- 
lars* 

For  taking  the  deposition  of  a  wdtness  or  of  a  party,  as 
prescribed  in  section  870,  section  871,  or  section  893  of  this 
act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commis- 
sion, or  to  letters  rogatory,  issued  ad  prescribed  in  secitionfi 
888,  912,  913,  and  3171  of  this  act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  thirty  dollars;  and, 
where  the  trial  necessarily  occupies  moi:e  than  two  days^ 
ten  dollars  in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars;  and^ 
where  the  case  necessarily  contains  more  tiian  fifty  folios^ 
ten  dollars  in  addition  thereto. 

For  making  and  serving  amendments  to  a  case,  ten  dol- 
lars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  appli- 
cation for  judgment  upon  a  special  verdict,  the  same  sums 
as  upon  an  appeal,  as  prescribed  in  subdivision  fourth  of 
this  section. 

Upon  any  other  motion,  or  upon  a  reference  specific  in 
section  3236  of  this  act,  to  eaoh  party  to  whom  co^te  are 
awarded,  a  sum  fixed  by  the  court  or  ]udge,  not  exceedin| 
ten  dollars  besides  necessary  disbursements  for  printing  an( 
referee's  fees. 

Where  a  new  trial  is  had,  pui*suant  to  an  order  granting 
the  same,  for  all  proceedings  after  the  granting  of,  and  be- 
fore the  new  trial,  twenty-five  dollars. 

For  one  term  of  the  mai'ine  court  of  the  city  of  New- 
York,  at  which  the  cause  is  necessarily  on  the  calendar, 
and  for  each  term  of  the  circuit  court,  or  trial  term,  or 
special  term,  of  the  supreme  court,  a  superior  city  court,  or 
a  county  court,  not  exceeding  five,  at  which  the  cause  is 
necessarily  on  the  calendar,  excluding  the  term  at  which  it 
is  tried,  or  otherv^nse  finally  disposed  of ;  ten  dollars. 

4.  To  either  party,  upon  an  appeal  to  the  supreme 
court,  from  an  mferior  court;  or  upon  an  appeal  to  the 
general  term  of  the  supreme  court,  or  of  a  superior  city 
court,  or  of  the  marine  court  of  the  city  of  New- York, 
taken  from  an  interlocutory  or  final  judgment,  or  from  an 
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order  granting  or  rofosing  a  new  trial,  rendered  or  made  in 
the  same  oourt,  or  in  a  circuit  court ;  or  upon  an  appeal  to 
the  court  of  common  pleas  for  the  city  and  county  of  New- 
York,  from  the  marine  court  of  that  city ;  or  upon  an  ap- 
pKcation  to  a  general  term  for  a  new  trial,  or  for  judgment 
upon  a  verdict,  rendered  subject  to  the  opinion  of  the 
court,  or  where  exceptions  are  ordered  to  be  heard,  in  the 
fiiBt  instance,  at  the  general  term : 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  marine  court  of  the  city  of 
New- York,  at  which  the  cause  is  necessarily  on  the  cal- 
endar; and  for  each  general  term,  not  exceeding  five,  of 
the  supreme  court,  or  of  a  superior  city  courts  at  which 
the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argiled,  or  otherwise  finally  disposed  of ;  ten 
dollars. 

5*  To  either  party,  upon  an  appeal  to  the  court  of  ap- 
peals: 

Before  argument,  thiii;y  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is 
on  the  calendar,  excluding  the  term  at  which  it  is  argued, 
or  otherwise  finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals, 
ihe  court  may,  in  its  discretion,  also  award  damages,  by 
way  of  costs,  for  the  delay,  not  exceeding  ten  per  centum 
upon  the  amount  of  the  judgment ;  or,  where  it  was  ren- 
dered upon  an  appeal,  upon  the  amount  of  the  original 
judgment. 


jjjddition.      §  3252.  Whqre  the  action  is  brought  to  foreclose  a  mort- 
rtaintSr    S^®  Mj^n  real  property ;  or  for  the  partition  of  real  prop- 
rtoS^     erty ;  or  to  procure  an  adjudication  upon  a  will  or  other 
putitiom  instrument  in  writing ;  or  to  compel  the  deteimination  of  a 
claim  to  real  property ;  or  where,  in  any  action,  a  warrant 
of  attachment  against  property  has  been  issued ;  the  plain- 
tiff, if  a  final  judgment  is  rendered  in  his  favor;  and  he 
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reoovers  costs,  is  entitled  to  recover,  in  addition  to  the 
costs  prescribed  in  the  last  section,  the  following  percent- 
ages, to  be  estimated  upon  the  amount  found  to  be  due 
upon  the  mortgage;  or  the  value  of  the  property  parti- 
tioned, affected  by  the  adjudication  upon  the  will  or  other 
instrument,  or  the  claim  to  which  is  determined;  or  the 
value  of  the  property  attached,  not  exceeding  the  sum 
recovered,  or  claimed ;  as  the  case  may  be : 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per 
centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred 
dollars,  five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand 
doUars,  two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the 
plaintiff  is  entitled  to  a  percentage  upon  the  amount  paid 
or  secured  upon  the  settlement,  at  one  half  of  those  rates. 
In  an  action  to  foreclose  a  mortgage  upon  real  -property, 
where  a  part  of  the  mortgage  debt  is  not  due,  if  the  final 
judgment  directs  the  sale  of  the  whole  property,  as  pre- 
scribed in  section  1637  of  this  act,  the  percentages,  speci- 
fied in  this  section,  must  be  computed  upon  the  whole  sum, 
unpaid  upon  the  mortgage.  But  if  it  directs  the  sale  of  a 
part  only,  as  prescribed  in  section  1636  of  this  act,  they 
must  be  computed  upon  the  sum  actually  'due ;  and  if  the 
court  thereafter  grants  an  order,  directing  the  sale  of  the 
remainder,  or  a  part  thereof,  the  percentages  must  be  com- 
puted upon  the  amount  .then  due :  but  the  aggregate  of 
the  percentages  shall  not  exceed  the  sum,  which  would 
have  been  allowed,  if  the  entire  sum  secured  by  the  mort- 
gage had  been  due,  when  final  judgment  was  rendered. 


§  3253.  In  an  action,  brought  to  foreclose  a  mortgage  Addition* 
upon  real  property ;  or  for  the  partition  of  real  property ;  •noe  to 
or  in  a  difficult  and  extraordinary  case,  where  a  defence  ^^J^^ 
has  been  interposed,  in  any  action;  the  court  may  also,  oaMt,«to. 
in  its  discretion,  award  to  any  party  a  further  sum,  as  fol- 
lows : 

648 


11^64-3266.       AMOUNT  OF  COSTS  j  J>ISBI7B^:^a4El!JTy.    i<}S-Af' 

1,  In  an  action  to  foreclose  a  mortgage,  a  anm  not  ex- 
ceecjing  two  and  one-half  per  centum  upon  the  sum  due  or 
claimed  to  be  due  upon  the  mortgage,  ivor  the  aggregate 
sum  of  two  hundred  dollars.  . 

2.  In  any  other  case,  specified  in  this  section,  a  sum  not 
exceeding  five  per  centum  upon,  the  sum  recovered,  or 
claimed,  or  the  value  of  the  subjectmatter  involved. 

Allow-         ^  8254.  But  all  the  sums  awarded  to  the  plaintiff  as 

ftDOCB 

under  the  prescribed  in  section  3252  of  this  act,  or  to  a  party  or  two 

foregoiiif^  ,  ,  •• 

Beotions    or  more  parties  on  the  same  sid<e,  as  prescribed  in  the  last 

mm  mMA  \  V^9Q  • 

sentence  of  section  3251  of  this  act,  and  in  subdivision 
second  of  the  last  section,  cannot  exceed,  in  the  aggregate, 
two  thousand  dollars, 

Cotts  §  3255.  Where  an  application  is  made  to  a  court  or  a 

adjourn,  referee,  to  adjourn  a  trial,  the  payment  to  the  adverse  party 
trial.  of  a  sum  not  exceeding  ten  doUara,  or,  in  the  marine  court 
of  the  city  of  New-Tort,  a  sum  not  exceeding  five  dollars, 
besides  the  fees  of  his  witnesses,  and  other  taxable  dis- 
bursements, already  made  or  incurred,  which  are  rendered 
ineffectual  by  the  adjournment,  may  be  required,  as  a  con- 
dition of  granting  the  adjournment. 

meuuto"  §  3256.  A  party,  to  whom  costs  are  awarded  in  an  action, 
»d\n*biu"  ^®  entitled  to  include,  in  his  bill  of  costs,  his  necessary  dis- 
of  ooete.  bursements,  as  follows :  the  legal  fees  of  witnesses,  and  of 
referees  and  other  officers ;  the  reasonable  compensation  of 
commissioners  taking  depositions ;  the  legal  fees  for  publi- 
cation, where  publication  is  directed,  pursuant  to  law ;  the 
legal  fees  paid  for  a  certified  copy  of  a  deposition,  or  other 
paper,  recorded  or  filed  in  any  public  office,  necessarily  used 
or  obtained  for  use  on  the  trial ;  the  reasonable  expenses 
of  printing  the  papers  for  a  hearing,  when  required  by  a 
rule  of  the  court ;  prospective  charges  for  the  expenses  of 

entering  and  docketing  the  judgment ;  and  the  sheriffs  fees 
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for  receiving,  and  returning  one  execution  thereon^  inolud-   ^"'  *' 
ing  tlie  search  for  property ;  and  such  other  reasonable  and 
necessary  expenses,  as  are  taxable,  according  to  the  course 
and  practice  of  the  court,  or  by  express  provision  of  law. 

§3257.  A  plaintiff,  who  recovers  double  or  other  in-  inoreatea 
d&iiifur68 

creased  damages,  does  not  thereby  become  entitled  to  not  to 
more  than    single  costs;    except   where  it  is  otherwise  iworeased 
specially  prescribed  by  law. 

§  3258.  In  either  of  the  following  cases,  a  defendant,  in  when  d» 
whose  favor  a  final  judgment  is  rendered,  in  an  action  entitled 
wherein  the  complaint  demands  judgment  for  a  sum  of  crewed 
money  only,  or  to  recover  a  chattel ;  or  a  final  order  is 
made,  in  a  special  proceeding  instituted  by  a  State  writ,  is 
entitled  to  recover  the  costs,  prescribed  in  section  3251  of 
this  act,  and,  in  addition  thereto,  one  half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  ap- 
pointed or  elected  under  the  authority  of  the  State,  or  a 
person  specially  appointed,  according  to  law,  to  perform 
the  duties  of  such  an  officer ;  and  the  action  or  special 
proceeding  was  brought  by  reason  of  an  act,  done  by  him 
by  virtue  of  his  office,  or  an  alleged  omission  by  him,  to 
do  an  act,  which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant, 
by  reason  of  an  act  done,  by  the  command  of  such  an 
officer  or  person,  or  in  his  aid  or  assistance,  touching  the 
duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant, 
for  taking  a  distress,  making  a  sale,  or  doing  any  other 
act^  by  or  under  color  of  authority  of  a  statute  of  the 
State. 

But  this  section  does  not  apply,  where  an  officer,  or 
other  person,  specified  herein,  unites  in  his  answer  with  a 
person  not  entitled  to  such  additional  costs. 

§  3259.  The  increase,  specified  in  the  last  section,  does  inereasM 
not  extend  to  the  disbursements ;  and  an  officer,  witness^  mente  not 
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or  juror,  is  not  entitled  to  any  other  fee  in  tlie  action,  ex* 
cept  the  single  fee  allowed  by  law  for  his  services. 


Costa  up-       §  3260.  Where  an  action,  specified  in  section  3228  of 
tiement.    this  act,  is  Settled  before  judgment,  no  greater  sum  shall 
be  demanded  as  costs,  than  at  the  rates  prescribed  by  sec- 
tion 3251  of  this  act 


Se  noiuo       §  3261.  This  article  does  not  affect  any  provision  con- 

^^j^      tained  elsewhere  in  this  act,  or  in  any  other  statute  re- 

ItiB^?^  maining  unrepealed  after  this  act  takes  effect,  whereby  the 

amount  of  costs  is  specially  fized,  in  a  particular  case, 

otherwise  than  as  prescribed  in  this  article. 


ABTIOIiE  SECOND. 

Taxation  of  Gobts. 

Sbo.  8903.  CoBts ;  how  taxed.    Allowances,  etc. ;  how  computed. 
8368.  Notice  of  taxation. 

8264.  Retaxation. 

8265.  Review  of  taxation. 

8266.  Datj  of  taxing  officer. 

8267.  Affidavit  respecting  disbaisements, 

Coirti;  §  3262.  Costs  must  be  taxed  by  the  clerk,  upon  the  ap- 

Sito*'  ,  plication  of  the  party  entitled  thereto;  except  that  the 
SSw^co''  court  may  direct,  that  interlocutory  costs,  or  costs  in  a 
puted.  special  proceeding,  be  taxed  by  a  judge.  The  clerk  must 
insert,  in  the  judgment  or  final  order,  the  amount  of  the 
costs,  as  taxed.  In  a  case  where  the  costs  are  in  the  dis- 
cretion of  the  court,  the  report  or  decision,  or  the  direction 
of  the  court  for  final  judgment,  upon  a  default,  or  after  a 
jury  trial,  must  specify  which  party  or  parties  are  entitled 
to  costs ;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of 
this  act,  must  be  computed  by  the  clerk  upon  the  taxa- 
tion :  but  the  value  of  property,  required  to  be  ascertained 
for  that  purpose,  must  be  ascertained  by  the  court,  unless  it 

has  been  fixed  by  the  decision  or  report,  or  by  the  verdict 
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of  the  jury,  upon  which  the  final  judgment  is  entered ;  ex- 
cept that,  in  case  of  actual  partition,  it  must  be  deter- 
mined by  the  conunissioners. 


§  3263.  Costs  may  be  taxed,  upon  notice  to  the  attor-  Notice  oi 
ney  for  each  adverse  party,  who  has  appeared,  and  is  inter- 
ested in  reducing  the  amount  thereof.  Notice  of  taxation 
must  be  served,  not  less  than  five  days  before  the  taxation ; 
unless  the  attorneys,  serving  and  served  with  the  notice, 
all  reside,  or  have  their  offices,  in  the  city  or  town,  where 
the  costs  are  to  be  taxed ;  in  which  case,  a  notice  of  two 
days  is  sufficient.  A  copy  of  the  bill  of  costs,  specifying 
the  items,  with  the  disbursements  stated  in  detail,  must  be 
served  with  the  notice  of  taxation. 


tkML 


§  3264.  Costs  may  also  be  taxed  without  notice.  But 
where  they  are  so  taxed,  notice  of  retaxation  thereof  must 
immediately  afterwards  be  given,  as  prescribed  in  the  last 
section,  by  the  party  at  whose  instance  they  were  taxed; 
in  default  whereof,  the  court  must,  upon  the  application  of 
a  party  entitled  to  notice,  direct  a  retaxation,  with  costs  of 
the  motion,  to  be  paid  by  the  party  in  default  The  court 
may,  in  its  discretion,  upon  the  application  of  a  party 
interested,  direct  a  retaxation  of  costs  at  any  tima  Any 
sum,  deducted  upon  a  retaxation,  must  be  credited  upon 
the  execution,  or  other  mandate  issued  to  enforce  the  judg- 
ment 


§  3265.  A  taxation  or  a  retaxation  may  be  reviewed  by  Bortoirof 
the  court,  upon  a  motion  for  a  new  taxation.  The  order, 
made  upon  such  a  motion,  may  allow  or  disallow  any  item, 
objected  to  before  the  taxing  officer,  in  which  case,  it  has 
the  effect  of  a  new  taxation ;  or  it  may  direct  a  new  taxa- 
tion before  the  proper  officer,  specifying  the  grounds  or  the 
proof,  upon  which  the  item  may  be  allowed  or  disallowed 
by  him. 
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D^of  §  8366.  An  officer^  authorized  to  tax  costs  in  an  acti<« 
offloOT.  or  a  special  proceeding,  must,  whether  the  taxation  is 
opposed,  or  not,  examine  the  bills  presented  to  him  for 
taxation ;  must  satisfy  himself  that  all  the  items  allowed 
by  him  are  correct  and  legal;  and  must  strike  out  all 
charges  for  fees,  other  than  the  prospective  charges  ex- 
pressly allowed  by  law,  where  it  does  not  appear  that  the 
services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 


AffldAYit  §  3267.  A  charge,  for  the  attendance  of  a  witness,  can- 
ing diB-  not  be  allowed  without  an  aflSdavit,  stating  the  number  of 
menta.  days  of  his  actual  attendance;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A  chai^, 
for  a  copy  of  a  document  or  paper,  cannot  be  allowed,  with- 
out an  affidavit,  stating  that  it  was  actually  and  necessarily 
used,  or  was  necessarily  obtained  for  use.  An  item  of  dis. 
bursements,  in  a  bill  of  costs,  cannot  be  allowed,  in  any  case, 
unless  it  is  verified  by  affidavit,  and  appears  to  have  been 
necessarily  incurred,  and  to  be  reasonable  in  amount 


TITLE  in. 

Security  for  costs, 

Saa  8268.  When  defendant  may  require  secarity  for  ooflU. 

8269.  Id. ;  after  action  commenced. 

8270.  The  last  two  flections  qualified. 

8271.  Id. ;  in  actions  by  and  against  executors,  etc 

8272.  Order  to  giTe  security. 
8278.  Requisites  of  undertaking. 

8274.  Notice  of  exception ;  id.,  of  justification. 

8275.  Justification  of  sureties.    Allowance  of  undertaking. 

8276.  Order  to  glTe  additional  security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  give  security. 

8278.  Liability  of  attorney,  for  costs  in  certain  actions. 
8270.  This  title  applies  to  special  proceedings. 

When  de-      §  3268.  The  defendant,  in  an  action  brought  in  a  court 

"**uire     ^^  record,  may  require  security  for  costs  to  be  given,  as 
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prescribed  in  this  title,  where  the  plaintiff  was,  when  the  security 
action  was  commenced,  either 

1.  A  person  residing  withont  the  State ;  or,  if  the  action 
is  brought  in  a  county  court,  or  in  the  marine  court  of  the 
city  of  New- York,  the  city  court  of  Yonkers,  or  the  justices' 
court  of  the  city  of  Albany,  residing  without  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located ;  or 

2.  A  foreign  corporation ;  or 

3.  A  person  imprisoned  under  execution  for  a  crime ;  or 

4.  The  official  assignee  of  a  person  so  imprisoned ;  the 
official  assignee  or  official  trustee  of  a  debtor;  or  an 
assignee  in  bankruptcy ;  where  the  action  is  brought  upon 
a  cause  of  action,  arising  before  the  assignment,  the 
appointment  of  the  trastee,  or  the  adjudication  in  bank- 
ruptcy; or 

5.  An  infant,  whose  guardian  ad  litem  has  not  given 
such  security. 


§  3269.  The  defendant,  in  a  like  action,  may  require  se-  id. :  nftei 
curity  for  costs  to  be  given,  where,  after  the  commence-  oom-'* 
ment  of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  the 
action  is  brought  in  either  of  the  local  courts  specified  in 
subdivision  first  of  the  last  section,  ceases  to  be  a  resident 
of  the  city  or  county,  as  the  case  may  be,  wherein  the 
court  is  located  ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his 
debts,  or  exonerated  from  imprisonment,  pursuant  to  a  law 
of  the  State,  or  of  the  United  States ;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than 
for  life. 


§  3270.  In  a  case  specified  in  either  of  the  last  two  sec-  The  lan 
tionsy  if  there  are  two  or  more  plaintiffs,  the  defendant  tions**^ 
cannot  require  security  for  costs  to  be  given,  unless  he  is  ^ 
entitled  to  require  it  of  all  the  plaintiffs. 
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TITLE  3. 


Id.;  ia  §  3271.  In  an  action  brought  by  or  against  an  execator 
by  mS  or  administrator,  in  his  representative  capacity,  or  tlie 
eScu"  trustee  of  an  express  trust,  oi*  a  person  expressly  author- 
ized by  statute  to  sue,  or  to  be  sued ;  or  by  an  official  as- 
signee, the  assignee  of  a  receiver,  or  the  committee  of  a  per- 
son judicially  declared  to  be  incompetent  to  manage  his 
affairs ;  the  court  may,  in  its  discretion,  require  the  plain- 
tiff to  give  security  for  costs. 

Order  to  §  3272.  Where  security  for  costs  is  required  to  be  given, 
security,  the  court  in  which  the  action  is  pending,  or,  except  in  a 
case  specified  in  the  last  section,  a  judge  thereof,  upon  due 
proof,  by  affidavit,  of  the  facts,  must  make  an  order  requir- 
ing the  plaintiff,  within  a  time  specified,  either  to  pay  into 
court,  the  sum  of  two  hundred  and  fifty  dollars,  to  be  ap- 
plied to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or,  at  his  election,  to  file  with  the  clerk  an  undertak- 
ing, and  to  serve  a  ^vritten  notice  of  the  payment  or  of  the 
filing  upon  the  defendant's  attorney  ;  and  staying  all  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review 
or  vacate  the  order,  until  the  payment  or  filing,  and  notice 
thereof,  and  also,  if  an  undertaking  is  given,  the  allowance 
of  the  same. 

Reqoi-         §  3273.  The  undertaking,  specified  in  the  last  section, 
uiidertak-  must  be  executcd  to  the  defendant  by  one  or  more  sureties, 

IDflT. 

and  must  be  to  the  effect  that  they  will  pay,  upon  demand, 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in 
the  action,  not  exceeding  a  sum,  specified  in  the  undertak- 
ing, which  must  be  at  least  two  hundred  and  fifty  dollars. 

Notice  of       §  3274.  Within  ten  days  after  service  of  the  notice  of 

timffid.,   filing  the  undertaking,  the  defendant  may  serve  upon  the 

cation.  '  plaintiff's  attorney  a  notice  that  he  excepts  to  the  sureties 

therein.     Within  ten  days  after  service  of  such  a  notice, 

the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a 

notice  of  the  justification  of  the  same  or  new  sureties  before 

a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time 

and  place ;  the  time  to  be  not  less  than  five  nor  more  than 

ten  days  thereafter,  and  the  place  to  be  within  the  county 

where  the  action  is  triable. 
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§  d376.  Section  580  of  this  act  applies  to  the  jnstrfica-  j^iSSoL 
tion  of  the  sureties.    Where  the  judge  finds  the  sureties  JawtiL. 
sufficient,  he  must  annex  the  written  examination,  if  any,  t^^ot 
to  the  undertaking,  indorse  his  allowance  thereon,  and  STg^®"*"** 
cause  them  to  be  filed  with  the  clerk    Where  the  defend- 
^t  fails  duly  to  except  to  the  sureties,  the  undertaking  is 
deemed  allowed,  and  must  be  indorsed  and  filed  in  like 
manner. 


§  3276.  At  any  time  after  the  allowance  of  an  imdertak-  omepw> 
ing,  given  pursuant  to  such  an  order,  or  as  prescribed  in  diti<m«i 
section  3278  of  this  act^  the  court,  or  a  judge  thereof,  upon  Prooe«!u 
satisfactory  proof,  by  affidavit,  that  the  sum  specified  in 
the  undertaking  is  insufficient ;  or  that  one  or  more  of  the 
sureties  have  died,  or  become  insolvent,  or  that  his  or  their 
circumstances  have  become  so  precarious  that  there  is  rea- 
son to  apprehend  that  the  undertaking  is  insufficient  for 
the  security  of  the  defendant;  must  make  an  order,  re- 
quiring the  plaintiff  to  give  an  additional  undertaking. 
The  last  four  sections  apply  to  such  an  order,  and  to  the 
undertaking  given  pursuant  thereto. 


§  3277.  Where  the  plaintiff  fails  to  comply  with  an  i^*^^ 
order,  made  as  prescribed  in  this  title,  or  to  procure  the  obey 
allowance  of  an  undertaking  riven  pursuant  to  such  an  give  ,_ 
order,  the  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint,  and  in  his  favor  for  costs.     The  defendant 
may  apply  therefor,  as  upon  a  motion. 


§  3278.  Where  a  defendant  is  entitled  to  require  securi-  LUbUiir 
ty  for  costs,  as  prescribed  in  section  3268  of  this  act,  the  ney,for 
plaintiff's  attorney  is  liable  for  the  defendant's  costs,  to  an  certain 
amoimt  not  exceeding  one  hundred  dollars,  until  security 
is  given,  as  prescribed  in  this  title.     The  plaintiff's  at- 
torney may  relieve  himself  from  that  liability,  although 

the  defendant  has  not  required  security  for  costs  to  be 

651 


§g  3271-8274. 


SECUBITY  FOB  OOSTa 


[chap. 


TITLE  3. 

Id. ;  ia 
actions 
by  and 
agaiuBt 
execu- 
tors, etc. 


Order  to 

give 

security. 


§  3271.  In  an  action  brought  by  or  against  an  executor 
or  administrator,  in  his  representative  capacity,  or  the 
trustee  of  an  express  trust,  oi*  a  person  expressly  author- 
ized by  statute  to  sue,  or  to  be  su^ ;  or  by  an  official  as- 
signee, the  assignee  of  a  receiver,  or  the  committee  of  a  per- 
son judicially  declared  to  be  incompetent  to  manage  his 
affairs ;  the  court  may,  in  its  discretion,  require  the  plain- 
tiff to  give  security  for  costs. 

§  3272.  Where  security  for  costs  is  required  to  be  given, 
the  court  in  which  the  action  is  pending,  or,  except  in  a 
case  specified  in  the  last  section,  a  judge  thereof,  upon  due 
proof,  by  affidavit,  of  the  facts,  must  make  an  order  requir- 
ing the  plaintiff,  within  a  time  specified,  either  to  pay  into 
court,  the  sum  of  two  hundred  and  fifty  dollars,  to  be  ap- 
plied to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or,  at  his  election,  to  file  with  the  clerk  an  undertak- 
ing, and  to  serve  a  written  notice  of  the  payment  or  of  the 
filing  upon  the  defendant's  attorney  ;  and  staying  all  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review 
or  vacate  the  order,  until  the  payment  or  filing,  and  notice 
thereof,  and  also,  if  an  undertaking  is  given,  the  allowance 
of  the  same. 

Requi-  §  3273.  The  undertaking,  specified  in  the  last  section, 
uiidertak-  must  be  cxccuted  to  the  defendant  by  one  or  more  sureties, 
and  must  be  to  the  effect  that  they  will  pay,  upon  demand, 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in 
the  action,  not  exceeding  a  sum,  specified  in  the  undertak- 
ing, which  must  be  at  least  two  hundred  and  fifty  dollars. 

Notice  of       §  3274.  Within  ten  days  after  service  of  the  notice  of 

tkmfid;,  filing  the  undertaking,  the  defendant  may  serve  upon  the 

plaintiff's  attorney  a  notice  that  he  excepts  to  the  sureties 

therein.     Within  ten  days  after  service  of  such  a  notice, 

the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a 

notice  of  the  justification  of  the  same  or  new  sureties  before 

a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time 

and  place ;  the  time  to  be  not  less  than  five  nor  more  than 

ten  days  thereafter,  and  the  place  to  be  within  the  county 

where  the  action  is  triable. 
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§  8275.  Section  680  of  this  act  applies  to  the  jnstrfica-  j^^oL 
tion  of  the  sureties.    Where  the  judge  finds  the  sureties  SnrotiL. 
snfficient,  he  must  annex  the  written  examination,  if  any,  tnwbt 
to  the  undertaking,  indorse  his  allowance  thereon,  and  ?n"g^"^"*" 
cause  them  to  be  filed  with  the  clerk.    Where  the  defend- 
ant fails  duly  to  except  to  the  sureties,  the  undertaking  is 
deemed  allowed,  and  must  be  indorsed  and  filed  in  like 
manner. 


§  3276.  At  any  time  after  the  allowance  of  an  imdertak-  2^^£> 
ing,  given  pursuant  to  such  an  order,  or  as  prescribed  in  aitionai 
section  3278  of  this  act^  the  court,  or  a  judge  thereof,  upon  ProoeSu 
satisfactory  proof,  by  affidavit,  that  the  sum  specified  in 
the  undertaking  is  insufficient ;  or  that  one  or  more  of  the 
sureties  have  died,  or  become  insolvent,  or  that  his  or  their 
circumstances  have  become  so  precarious  that  there  is  rea- 
son  to  apprehend  that  the  undertaking  is  insufficient  for 
the  security  of  the  defendant;  must  make  an  order,  re- 
quiring the  plaintiff  to  give  an  additional  undertaking. 
The  last  four  sections  apply  to  such  an  order,  and  to  the 
undertaking  given  pursuant  thereto. 


§8277.  Where  the  plaintiff  fails  to   comply  with  anMsotof^ 
order,  made  as  prescribed  in  this  title,  or  to  procure  the  obej 
allowance  of  an  undertaking  given  pursuant  to  such  an  k*^®.. 
order,  the  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint,  and  in  his  favor  for  costs.     The  defendant 
may  apply  therefor,  as  upon  a  motion. 


§  3278.  Where  a  defendant  is  entitled  to  require  securi-  LUimiir 
ty  for  costs,  as  prescribed  in  section  3268  of  this  act,  the  ney,for 
plaintiff's  attorney  is  liable  for  the  defendant's  costs,  to  an  certain 
amount  not  exceeding  one  hundred  dollars,  until  security 
is  given,  as  prescribed  in  this  title.     The  plaintiff's  at 
toniey  may  relieve  himself  from  that  liability,  although 
the  defendant  has  not  required  security  for  costs  to  be 
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giv^n^  by  filing  and  proouring  the  allowanoe  of  an  uider- 
taking,  as  if  an  order  had  been  made  as  prescribed  in  seo- 
tion  3272  of  this  act 


This  title       §  3279.  The  foregoing  sections  of  this  title  apply  to  a 
special      special  proceeding  instituted  in  a  court  of  record,  in  like 

proceed-       *  *  .-i-i  i 

Ing^  manner  as  to  an  action ;  for  which  purpose,  the  prosecut- 
ing party,  other  than  the  people,  or,  where  the  special  pro- 
ceeding is  instituted  in  the  name  of  the  people,  upon  the 
relation  of  a  private  corporation  or  individual,  the  relator, 
is  deemed  a  plaintiff,  and  the  adverse  party,  a  defendant 


TITLE  IV. 

Oev^al  promsions  reUding  to  fees* 

8bg.  8280.  Taking  fees  not  prescribed  bj  law,  prohibited. 

8281.  Id. ;  for  services  not  rendered,  except,  etc. 

8282.  Penalt7  for  extortion. 

8288.  Clerk  of  court  of  appeals  to  account  for  and  pay  over  feeflu 

8284.  Id. ;  clerks  of  superior  citj  courts  in  New- York  and  Brooklyn. 

8285.  Id.  ;  certain  county  clerks  and  registers. 

8286.  General  provision  as  to  fees,  etc..  to  be  accounted  for. 
8887*  Fees  of  certain  officers  to  be  taxed  upon  demand. 

8288.  Parties,  attorneys,  etc.,  when  not  allowed  fees. 

8289.  Ko  fee  for  administering  certain  official  oaths. 

8290.  Certain  searches  to  be  gratuitous. 

8291.  Officer,  oto.,  may  charge  fee  paid  for  oath,  postage,  etc. 

8202.  Id.,  his  fees,  etc.,  to  be  paid  before  required  to  transmit  paper. 
8288.  Provision  where  printers  in  county  refuse  to  publish. 

8294.  Affidavit  of  refusal  to  publish,  etc. 

8295.  Comptroller  to  audit  certain  charges. 

Canng  8  3280.  Each  clerk  of  a  court  must  perform  all  the 
presorib-  dutics  required  of  him,  in  the  course  and  practice  of  the 
law,  pro-  court,  without  fee  or  reward,  except  as  expressly  prescrib- 
ed by  law.  Each  public  officer,  upon  whom  a  duty  is  ex- 
pressly imposed  by  law,  must  execute  the  same  without 
fee  or  reward,  except  where  a  fee  or  other  compensation 
therefor  is  expressly  allowed  by  law.    An  officer  or  other 
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person,  to  whom  a  fee  or  other  eompensation  is  allowed  by 
law,  for  any  service,  shall  not  charge  or  receive  a  greater 
fee  or  reward,  for  that  service,  than  is  so  allowed* 

S  3281.  An  officer,  or  other  person,  shall  not  demand  or  id.;  for 
receive  any  fee  or  compensation,  allowed  to  him  by  law  not  ren- 

(Herod  ex." 

for  any  service,  unless  the  service  was  actually  rendered  by  oept,  etc. 
him ;  except  that  an  officer  may  demand  in  advance  his  fee, 
where  he  is,  by  law,  expressly  directed  or  permitted  to 
require  payment  thereof,  before  rendering  the  service. 

§  3282.  An  officer  or  other  person,  who  violates  either  Penalty 
of  the  provisions  contained  in  the  last  two  sections,  is  lia-  tortion. 
ble,  in  addition  to  the  punishment  prescribed  by  law  for 
the  criminal  offence,  to  an  action  in  behalf  of  the  person 
aggrieved,  in  which  the  plaintiff  is  entitled  to  treble  dam- 
i^es. 

§  3283.  The  clerk  of  the  court  of  appeals  must,  within  cierk  of 
ten  days  after  the  first  day  of  January,  and  after  the  first  appeau  to 
day  of  July,  m  each  year,  render  to  the  comptroller  an  accu-  ^or  and 
rate  account,  under  oath,  of  all  fees  received  by  him  for  his  "©* 
official  services,  since  the  last  account  was  rendered ;  and 
must  pay  the  same  into  the  treasury  of  the  State. 

§  3284.  The  clerk  of  each  of   the  following  courts,  to  m.; 
Wit :  the  court  of  common  pleas  for  the  city  and  county  of  sapertor 
New- York,  and  the  superior  court  of   the  city  of   New-  oouru  la 
York,  must  account  for  all  fees  received  by  him  for  his  X°^^,  1*"^ 
official  services,  and  pay  the  same  into  the  city  treasury,  as 
prescribed  by  law.     The  clerk  of  the  city  court  of  Brook- 
lyn must  account  for  all  fines  paid  to  him,  and  all  fees 
received  by  him  for  his  official  services,  and  pay  the  same 
into  the  treasury  of  the  county  of  Kings,  as  prescribed  by 
law. 

§  32-85.  Except  as  otherwise  specially  prescribed  bylaw,  id.;  oer- 
each  county  clerk  or  register,  who  receives  a  salary,  must  countr 
account  for,  under  oath,  and  pay  to  the  treasurer  of  his. registers. 
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county,  in  the  manner  {H*escribed  by  law,  all  f ees^  peiqui- 
sites,  and   emoluments,  received   by  him,  for  his   official 

services. 

oeneroi  §  3286.  Where  a  public  officer  is  required,  by  law,  to 
as  ♦:<*  fees,  keep  an  account  of,  or  to  pay  over,  the  fees  or  other  moneys, 
aooouuted  received  by  him  for  official  services,  he  must  include  therein 

for. 

all  sums,  received  by  him,  to  which  he  was  entitled,  by 
reason  of  any  act,  performed  by  him  in  his  official  capacity ; 
whether  the  act  did  or  did  not  pertain  to  his  office,  or  to 
the  business  thereof. 

^^iJf  §  3287.  Each  county  clerk  or  register  of  deeds,  who 
h?  ta"ed  ^^*™^  ^^Y  ^^^  ^J  ^^^^  of  tis  office ;  and  each  sheriff  or 
upon  de-  coroner,  who,  upon  the  collection  of  an  execution,  or  the 
settlement,  either  before  or  after  judgment,  of  an  action  or 
a  special  proceeding,  claims  any  fees,  which  have  not  been 
taxed ;  must,  upon  the  written  deipand  of  the  person  liable 
to  pay  the  same,  cause  them  to  be  taxed  within  the  county, 
upon  notice  to  the  person  making  the  demand,  by  a  justice 
of  the  supreme  court,  a  judge  of  a  superior  city  court,  or 
the  county  judge.  After  such  a  demand  is  made,  the  offi- 
cer cannot  collect  his  fees,  until  they  have  been  so  taxed* 

Parties,  §  3288.  A  party  to  an  action  or  a  special  proceeding  is 
ney8,eta.  not  entitled  to  a  fee,  for  attending  as  a  witness  therein,  in 

^hen  not  *^  , 

allowed  ^ig  qwu  behalf,  or  in  behalf  of  a  party  who  pleads  jointly, 
or  is  united  in  interest,  with  him ;  and  an  attorney  or  coim- 
sel,  in  an  action  or  a  special  proceeding,  is  not  entitled  to 
a  fee,  for  attending  as  a  witness  therein,  in  behalf  of  his 
client. 


Nofeefor      §  3289.  An  officer  is  not  entitled  to  a  fee,  for  adminis- 

fcerinR      tcriug  the  oath  of  office  to  a  member  of  the  legislature   to 

official      any  military  officer,  to  an  inspector  of  election,  clerk  of  the 

poll,  or  any  town  officer ;  or  to  more  than  ten  cents,  foi 

administering  an  official  oath  to  any  other  officer. 

Oeruiik         §  3290.  Each  of  the  following  officers,  to  wit :  the  secre 
to  he  gra-  tarv  of  State,  the  comptroller,  the  treasurer,  the  attorney 
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general,  and  the  State  engineer  and  surveyor,  may  require 
search  to  be  made,  in  the  office  of  either  of  the  others,  or 
of  a  county  clerk,  or  of  the  clerk  of  a  court  of  record,  for 
any  record,  document,  or  paper,  where  he  deems  it  neces- 
sary for  the  discharge  of  his  official  duties,  and  a  copy 
thereof  or  extracts  therefrom,  to  be  made  and  officially  cer- 
tified or  exemplified,  without  the  payment  of  any  fee  or 
charge 

§  3291.  Where  an  officer  or  other  person  is  required,  in  oOMr, 
the  course  of  a  duty  imposed  upon  him  by  law,  to  take  obMs^fM 
an  oath,  to  acknowledge  an  instrument,  to  cause  an  instru-  oath, 
ment  to  be  filed  or  recorded,   or  to   transmit   a  paper  to  etc 
another  officer,  he  is  entitled,  in  addition  to  the  fees,  or 
other  compensation  for  the  service,  prescribed  by  law,  to 
the  fees  necessarily  paid  by  him,  to  the  officer  who  adminis- 
tered the  oath,  or  took  the  acknowledgment,  or  filed  or  re- 
corded the  instrument ;  and  to  the  expense  of  transmitting 
the  paper,  includmg  postage,  where  the  transmission  is  law- 
fully  made  through  the  post-office. 

§  3292.  Each  provision  of  this  act,  requiring  a  judge,  id.:hu 
clerk,  or  other  officer  to  transmit  a  paper  to  another  officer,  tolSe^fd 
for  the  benefit  of  a  party,  is  to  be  construed  as  requiring  qSiredto" 
the  transmission  only  at  the  request  of  the  person  so  to  be  pSSn^ 
benefited,  and  upon  payment  by  him  of  the  fees  allowed  by 
law  for  the  paper  transmitted,  or  any  copy  or  certificate  con- 
nected therewith,  and  the  expienses   specified  in   the  last 
section. 

§  3293.  If  the  proprietor  of  each  newspaper,  published  Provtsion 
in  a  city  or  county,  in  which  any  notice,  order,  citation,  or  printers 
other  paper  is  required  by  law  to  be  published,  refuses  to  refaa?  to 
publish  the  same,  for  the  fees  prescribed  by  law  for  the  ^" 
p-'-b^v.ation,  it  may  be  published  in  the  newspaper,  printed 
at  Albany,  in  which  legal  notices  are  required  by  law  to  be 
published.    If  it  is  required  by  law  to  be  published  in  that 
newspaper,  and  also  in  another  newspaper  published  in  a 
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TITLE  3.  ^j^y  ^^  county,  and  the  proprietor  of  each  newspaper  in 
that  city  or  county  refuses  to  publish  it  for  the  fees  so  pre- 
scribed, it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear^ 
or  where  an  act  is  to  be  done,  pursuant  thereto,  the  proprie- 
tor of  which  will  publish  the  same,  for  those  fees.  Publica- 
tion, made  as  prescribed  in  this  section,  is  as  valid,  as  if  it 
was  made  in  the  city  or  county,  where  the  publication 
thereof  is  so  required  by  law 

AflMirH  §  3294.  Where  publication  is  made,  as  prescribed  in  the 
to  Dob.  last  section,  elsewhere  than  in  the  city  or  county  where  it  is 
othtfwise  required  by  law  to  be  made,  the  affidavit  of  pub- 
lication must  either  be  accompanied  with  an  affidavit,  or 
contain  a  statement,  to  the  effect  that  an  implication  to  pub- 
lish the  advertisement  was,  before  such  publication,  made 
to  the  proprietor  of  each  newspaper  published  in  the  city 
or  county ;  that  the  amount  of  the  legal  fees  for  such  publi- 
cation was  at  the  same  time  tendered ;  aad  that  the  appli- 
cation was  refused.  Such  an  affidavit  is  presumptive  evi- 
dence of  the  facts  stated  therein. 

otmip-  §  3295.  Where  the  fees  or  other  charges  of  an  officer  are 
M^u  chargeable  to  the  State,  they  must  be  audited  by  the  comp- 
troller, and  paid  on  his  warrant,  except  as  otherwise  spe- 
cially prescribed  by  law. 


TITLE  V. 

S^tms  allowed  as  fees. 

6bC  8296.  Referee's  fees  genenllr. 

3297.  Id. ;  apon  sales  of  real  propertr. 

3996.  Fmb  for  oaths  and  acknowledgmeDta. 

3299.  Sarrexftts'  and  oommisaioiieTS*  fees^  in  actioB  for  paitilion  or  dower, 
etc 

8300.  Fe«^  of  the  clerk  of  the  court  of  appeals. 

8301.  Clerk's  feee  in  ciril  actions  genenllT. 
3809.  The  last  section  qualified. 

8803.    Clerk's  fees  upon  naturaliiaUon. 
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8bc.  8801  Feet  of  oonnty  derkB  generally.  llTLlft. 

8806.  Certain  proyiidonB  not  affected  bj  the  last  sectioik 
3800.  Feea  of  register  and  other  derka 

8807.  BhetiiTsfeea. 

88Qa  The  laat  section  qnalifled. 

8800.  Id.;  how  collected. 

8810.  Ck^roner^a  feea. 

8811.  Btenographer'a  feea  lor  oopiea  of  notea 

8812.  Compensation  of  constables  attending  oourta 

8818.  Feea  of  trial  jaron. 

8814.  Baperyiiora  maj  make  allowance  to  grand  and  trial  jarors. 

8815.  Id.;  extra  pay  apon  protracted  trials. 

8816.  Jurors'  fees  in  special  proceedlnga 

8817.  Feea  of  printers. 

88ia  Witnesses*  feea  generallj. 

8819.  Id.;  on  deposition  to  be  naed  in  another  state 

8820.  Receivers  commissions. 

8821.  Feea  of  oountj  treasurer,  and  ehamberlain  of  N.  T. 

8822.  Fees  of  a  justice  of  the  peace. 
882a  Constable's  fees. 

8824.  Id.;  affidavit  upon  claim  for  travel  fees. 

8828.  JuBtice*a  court,  fees  upon  a  commissioa 

8826.  Id.;  jurors'  fees. 

8827.  Id.;  witnesses'  fees. 

8828.  Id.;  fees  to  be  paid  before  services  rendered. 

8829.  Id.;  bj  whom  fees  to  be  paid. 

838a    Certain  special  provisions  excepted  from  thia  title. 

8881.  Provision  as  to  change  in  fees. 

8882.  This  title  applies  to  civil  cases  only. 

§  3296.  A  referee,  in  an  action  or  a  special  proceeding,  Referee  ^ 
brought  in  a  court  of  record,  or  in  a  special  proceeding,  erSuyf^ 
taken  as  prescribed  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  is  entitled  to  six  dollars  for  each  day,  spent  in 
the  business  of  the  reference ;  unless,  at  or  before  the  com- 
mencement of  the  trial  or  hearing,  a  different  rate  of  com- 
pensation is  fixed,  by  the  consent  of  the  parties,  other  than 
those  in  default  for  failure  to  appear  or  plead,  manifested 
by  an  entry  in  the  minutes  of  the  referee,  or  otherwise  in 
writing,  or  a  smaller  compensation  is  fixed  by  the  court  or 
judge  in  the  order  appointing  him. 

§  3297.  The  fees  of  a  referee  appointed   to  sell  realid.;upoi 

property  pursuant  to  a  judgment  in  an  action,  are  the,  same  real  prop 

as  those  allowed  to  the  sheriff  ;  and  he  is  also  allowed  the 

same   disbursements  as  the  sheriff.      Where  a  referee  is 

required  to  take  security  upon  a  sale,  or  to  distribute,  or 
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apply,  or  ascertain  and  report  upon  the  distribution  or 
application  of,  any  of  tlie  proceeds  of  the  sale^  he  is  also 
entitled  to  one-half  of  the  commissions  upon  the  amount 
so  secured,  distributed,  or  applied,  allowed  by  law  to  an 
executor  or  administrator  for  receiving  and  paying  out 
money.  But  commissions  shall  not  be  allowed  to  him  upon 
a  sum  bidden  by  a  party,  and  applied  upon  that  party's 
demand,  as  fixed  by  the  judgment,  without  being  paid  to  the 
referee.  And  a  referee's  compensation,  including  commis- 
sions, cannot,  where  the  sale  is  under  a  judgment  in  an 
action  to  foreclose  a  mortgage,  exceed  fifty  dollars,  or  in 
any  other  case  five  hundred  dollars. 

Pees  for  §  3298.  Any  officer,  authorized  to  perform  the  services 
aoSS)^-*  specified  in  this  section,  and  to  receive  fees  therefor,  is 
ments.      entitled  to  the  following  fees : 

1.  For  administering  an  path  or  affirmation,  and  certify- 
ing the  same  when  required,  except  where  another  fee  is 
specially  prescribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument;  by  one 

"  person,  twenty-five  cents;  and  by  each  additional  person, 
twelve  cents ':  for  swearing  each  mtness  thereto,  six  cents. 

Survey.      ■  §  ^299.  A  sur\''eyor,  employed  as  prescribed  by  law,  in 
oommto^    an  action  for  partition  or  dower,  or  to  determine  dower,  is 
f^^     entitled  to  five  doUai-s  for  each  day,  actually  and  necessa- 
p«rt°5on'  ^y  occupied  in  surveying,  laying  out,  marking,  or  mapping 
etc.^^^*^*  land  therein.     Each  assistant,  so  employed^  is  entitled  to 
two  dollars  for  each  day,  actually  and  necessarily  occupied 
in  serving  under  the  surveyor's  directioiL     Each  commis- 
sioner, appointed  as  prescribed  by  law,  to  make  partition 
or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
day's  actual  and  necessary  service. 

Fees  of         §  3300.  The  clerk  of  the  court  of  apjieals  is  entitled,  for 

of  the      the  services  specified  in  this  section,  to  the  following  fees : 

appeals.        For  filing  a  notice  of  appeal  to  that  court,  and  all  the 

papers  transmitted  therewith,  fifty  cents. 
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For  filing  any  Qtl^er^paper,  ten  cento.    .    . 

For  drawiji^  an  order,,  twenty  cents  for  each  folio. 

ForekWpg^aa.W^^^  qents;  and  for  e^ch  foUo 

more  t^an  two,  ten  ce^ts.  . 

For  drawing  a  jiidginenl^.  twenty-five  cents ;  and  for  each 
folio  more  than  two,  ten  cents. 

For  (Bnlfeiing  .a  judgment,  twenty-five  cents ;  and  for  each 
folio  SAorethan  two^Jte^  cents. 

For  a  ^ert?ified  copy,  of  an  order,  record^  or  other  paper, 
entered  or^fil^diin  hi§  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  qUier  than  that  a  {iaper,  for  the  copying 
of  which  he  is  ailtitled  to  a  fee,  is  a  copy,  twenty  •five 
cents. 

For  sealing  any  paper,  when  required,  fifty. cents. 

■   -- 
§  8301.  Except  as  otherwise  prescribed  in  the  next  sec-  aerk*s 

tion,  each  clerk  of  a  court  of  record  is  entitled,  for  his  serv-  oivu  ao- 

ices  in  an  .action  or  a  special  proceeding,  brought  in  or  trans-  MaUy- 

f erred  to.  the  court  of  which  he  is  clerk,  to  the  following  fees : 

Upon  the  trial  of  the  SrCtion,  or  the  hearing,  upon  the 
merits,  of  the  special  proceeding;  from  the  party  bringing 
it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a 
final  order  in  the  special  proceeding,  including  the  filing  of 
the  judgment-roll,  and  a  copy  of  the  judgment  to  insert 
therein,  fifty  cents ;  and  ten  cents  in  addition  for  each  folio 
exceeding  ten,  contained  in  the  order  or  judgnaent. 

For  entering  any  other  order  or  an  interlocutory  judg- 
ment, ten  cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other 
paper,  entered  or  filed  in  his  office,  five  cents  for  each 
foho. 

For  a  certified  transcript  of  the  docket  of  a  judgment, 
twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a 
judgment  thereupon,  six  cents. 
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He  is  not  entitled  to  any  f ee,  or  other  compensation,  for 
any  other  service,  in  an  action  or  a  special  proceeding  in 
the  court,  except  that  where  he  is  also  county  clerk,  he 
may  charge  fees  as  prescribed  in  section  3804  of  this  act^ 
subject  to  the  limitations  therein  contained. 

The  iiwt        §  8302.    The  last  section  does  not  dppfy  to  the  cWk  of 
qualified,  a  Surrogate's  court,  of  the  marine  court  of  the  <iity  of  New- 
York,  of  the  city  court  of  Tonkers,  of  the  justices'  court  of 
the  city  of  Albany,  or  of  a  mayor's  or  recorder's  court 

oierft's         §  8308.  The  cl^k  of'  any  court,  which  has  jarisdiction 
iTu^i?  to  naturalize  an  aUen,  is  entitled,  for  the  services 
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following 

For  all  services,  upon  the  filing  of  a  declaration  of  inten- 
tion by  an  alien  to  become  a  citizen,  including  the  oath  or 
afELrmation,  the  recording  of  the  same,  and  a  certificate 
thereof  delivered  to  the  alien,  twenty  cents. 

For  all  services,  upon  the  admission  of  the  alien  to  be 
a  citizen,  inchiding  the  recording  of  the  papers,  and  a  cer- 
tified copy  of  the  record,  which  must  be  delivered  to  any 
person  requiring  it,  fifty  cents. 

^«^<>f         I  3304.  A  county  clerk  is  entitled,  for  the  services  speci* 
cierkB       fled  in  this  section,  except  where  another  fee  is  allowed 

generally.  . 

therefor  by  special  statutory  provision,  to  the  following 
fees: 

For  searching  and  certifying  the  title  to,  and  incum- 
brances upon  real  property,  for  each  year  for  which  the 
search  is  made,  for  each  name,  and  each  kind  of  conveyance 
or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered 

or  filed  in  his  office,  eight  cents  for  each  folio. 
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For  fiHng  a  transcript,  and  maldiig  an  entiy  as  prefloribed 
in  section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript 
whereof,  or  .of  the  docket  of  which,  has  been  filed  in  his 
office,  fifty  cents,  to  be  paid  by  the  party  at  whose  request 
the  execution  is  issued,  and  to  be  collected  by  the  sheriff  in 
addition  to  the  sum  due  upon  the  judgment 

For  recording  and  indexing  a  notice  of  the  pendency  of 
an  action  filed  in  his  office,  ten  cents  for  each  folio  con- 
tained in  the  notice. 

For  canceUing  such  a  notice,  or  a  notice  filed  in  his  office, 
as  prescribed  in  section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally 
be  recorded  by  him,  ten  cents  for  each  f oHo. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction- 
piece,  of  a  mortgage,  and  entering  the  satisfaction,  twenty* 
five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a 
mortgage  as  prescribed  in  section  2390  of  this  act,  twenty- 
five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of 
a  judgment,  -twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other 
officer  authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten 
cents. 

For  filing  and  entering  8j)ecifications  and  all  other  papers 
relating  to.  a  lien  gainst  a  vessel,  twenty-Ave  cents. 

For  filing  ^ny  paper  required  by  law  to  be  filed  in  his 
office,  other  than  as  expressly  provided  for  in  this  section, 
six  cents. 

For  filing  any  paper  deposited  with  him'f or  safe  keeping, 
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six  cents ;:  md  for^eeaiTching  for  sucli.a  papear^  wlieii  required, 
three  cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying 
of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  suffi- 
ciency of  the  sureties  of  a  sherijBE,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an 
election,  two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio ;  and  for  the  necessary 
copies  thereo:^  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an 
oath  of  ofi&ce,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected 
to  take  an  oath  of  office,  or  to  file  or  renew  any  security, 
within  the  time  prescribed  by  law,  or  of  a  vacancy  in  an 
office  in  his  county,  ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office, 
twenty-five  cents,  and  the  expenses,  actually  and  necessarily 
inctured  in  giving  the  notice,  which  the  comptroller  deems 
reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  Ucense 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  peraon 
authorized  to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this 
section,  for  a  copy  of,  or  for  filing  or  certifying,  any  paper, 
in  a  civil  action  or  special  proceeding,  in  a  court  of  which 
he  is  ex-officio  clerk. 

Certain  §  3305.  The  last  section  does  not  affect  any  special  stat- 
Sww  not  titory  provision,  remaining  unrepealed  after  this  title  takes 
^^^  effect,  whereby  a  fee,  different  from  the  fee  therein  allowed, 
tten^**"  is  allowed  to  the  clerk  of  the  city  and  county  of  New- York, 
or  of  the  county  of  Kings,  for  a  service  therein  specified. 

Fees  of         §  3306.    The  register  of  any  county,  or  the  clerk  of  any 
SSd^othep  ^^^^  ^^  record,  is  entitled,  for  any  services  specified  in  the 

clerks.  662 
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last  section  but  one,  wMob  he  is  anthorbaed  to  perf QTm,  to 
the  fees  specified  .therein,  subject  to  the  qioalifieations 
therein  contained.. 

•  * 

§  8307.   A  sheriff  is  entitled,  for  the  services  specified  in  f^^^ 
this  section,  to  the  following  fees : 

1.  For  serving  a  summons,  with  or  without  either  a  copy 
of  the  complaint,  or  a  notice  specified  in  section  419  or  section 
423  of  this  act ;  or  for  serving  or  executing  an  order  of  arrest, 
or  any  other  mandate,  for  the  service  or  execution  of  which  no 
other  fee  is  specially  prescribed  by  law,  except  a  subpoena,  one 
dollar  for  each  person  served  or  as  to  whom  it  is  executed ; 
and  for  necessary  travelling  to  serve  or  execute  the  same^ 
six  cents  for  each  mile  travelled,  going  and  returning ;  the 
travelling  fees  to  be  computed  from  the  court  house  of  the 
county ;  or,  if  there  are  two  or  more  court  houses,  from 
that  nearest  to  the  place  of  service  or  execution.  But  where 
two  or  more  mandates  are  delivered  to  a  sheriff,  to  be  served 
upon  or  executed  against  one  person  at  one  time,  in  one  action 
or  special  proceeding ;  or  where  a  mandate  is  served  upon 
or  executed  against  two  or  more  persons,  in  one  action  or 
special  proceeding,  and  in  the  course  of  one  journey ;  the 
sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mile 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  prop 
erty  of  a  defendant,  issued  as  prescribed  in  title  third  of 
chapter  seventh  of  this  act,  or  for  executing  a  requisition  to 
replevy  one  or  more  chattels,  one  dollar ;  and,  also,  such  addi- 
tional compensation,  for  his  trouble  and  expenses,  in  taking 
possession  of  and  preserving  the  property,  as  the  judge,  issu- 
ing the  warrant,  or  in  case  of  a  replevin,  as  the  court  or  a 
judge  thereof  allows.  For  making  and  filing  a  description  of 
real  property,  or  an  inventory  of  personal  property  attached, 
twenty-five  cents  for  each  folio ;  for  each  necessary  copy 
thereof,  twelve  cents  for  each  folio;  together  with  such 
compensation  to  the  appraisers,  as  the  judge  issuing  the 
warrant  allows,  not  exceeding  two  dollars  to  each  ap- 
praiser, for  each  day  actually  employed.    For  advertising, 
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cLtuing  the  pendency  of  the  action,  personal  property 
attached,  the  same  fees  as  are  allowed  to  a  sheriff  for  adver- 
tising personal  property  for  sale,  by  virtue  of  an  execution. 
If  the  action  is  settled,  either  before  or  after  judgment,  the 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the 
property  attached,  not  exceeding  the  sum  at  which  the 
settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or 
other  mandate,  or  of  a  complaint,  affidavit,  or  other  paper 
served  by  him,  where  no  fee  therefor  is  specially  prescribed 
by  law,  twelve  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court 
of  record,  fifty  cents  for  each  cause  placed  upon  the  calen- 
dar, for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is 
not  entitled  to  more  than  one  dollar  and  fifty  cents  for  calen- 
dar fees  in  one  action.  The  clerk  shall  not  put  a  cause  upon 
the  calendar,  for  trial  by  a  jury,  until  the  fee,  specnfied  in 
this  subdivision,  is  paid  to  him,  for  the  use  of  the  sheriff 
And  where  the  cause  is  tried  at  a  subsequent  term,  without 
a  new  note  of  issue,  as  prescribed  in' dfefefion  977  of  this  act 
the  party  moving  the  trial  must  pay  to  the  clerk,  for  the  use 
of  the  sheriff,  th^  calendar  fee  or  fees  remaining  unpaid. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of 
ii^quiry,  or  to  try  the  validity  of  a  claim  to  personal  jHt)p 
©rty,  seized  by  virtue  of  a  warrant  of  attachment  or  an  exe- 
cutioii,  or  in  obedii^ce  to  a  precept,  issued  by  commissioners 
appointed  to  inquire  concerning  the  incompetency  of  a 
person  to  manage  himself  or  his  affairs,  in  consequence  of 
idiocy,  lunacy,  or  h^^bitual  drunkenness,  or  in  any  case  not 
provided  for  in  the  last  preceding  subdivision  of -this  section, 
including  the  making  and  return  of  the  inquisition  when 
required^  for  each  juror  notified, '  twbnty-five  cents.  For 
a<]^diag  a  jury,  when  required,  in  sti6h  a  cm^,  two  dollars. 
'  ft.  For  receiving  an  execution  agaiuErt  property,  entering 

it' in  his'boiofes,  searching  for  property,  and'  poBtage  on  the 
Tetum^jwhen  made  through  tlie  po^t-offioe,  fifty  cehts.  If 
wquited'  by  the  sheriff,  that  fee,*together  with  his  fee  for 
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returoing  the  execution,  muat  be  paid,  by  the  per8<m  in 

whose  behalf  the  execution  i»  iasued,  at  the  time  when  it  is 

delivered  to  the  aheridS,  who  is  not  bound  to  execute  it 

unless  the  fee  is  so  paid*    For  mileage  upon  an  execution, 

for  each  mile,  going  only,  ten  cents ;  to  be  computed  as 
prescribed  in  subdi^asion  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  war- 
rant of  attachment,  or  an  attachment  for  the  inpayment  of 
money  in  an .  action  or  a  special  proceeding ;  or  by  virtue 
of  a  warrant  for  the  collection  of  money,  issued  by  the 
comptroller,  or  by  a  county  treasurer ;  in  any. county  except 
New- York,  Kings,  or  Westchester,  three  per  centum  upon 
the  sum  collected,  not  exceeding  two  hundred  and  fifty  dol- 
lars, and  two  per  centum  upon  the  residue  of  the  sum  col- 
lected ;  and  in  either  of  the  counties  of  New- York,  Kings, 
or  Westchester,  two  and  one  haK  per  centum  upon  the  sum 
collected,  not  exceeding  two  hundred  and  fifty  dollars,  and 
one  and  one  quarter  per  centum  upon  the  residue  of  the  sum 
collected ;  and  also,  where  an  execution  is  stayed  after  a 
levy,  by  order  of  the  court  or  otherwise,  or  where  a  levy  is 
upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  compensation,  for  his  trouble  and  expenses  in 
taking  care  of  and  preserving  the  property,  as  the  court  or 
a  judge  thereof  allows.  Where  a  settlement  is  made  after 
B,  levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to 
poundage  upon  the  value  of  the  property  levied  upon,  not 
exceeding  the  sum  at  which  the  settlement  is  made,  and  to 
the  additional  compensation,  if  any,  provided  for  in  this 
subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by 
virtue  of  an  execution,  wart^nt  of  attachment,  or  other  war- 
rant specified  in  the  last  preceding  subdivision,  two  dollars, 
unless  it  is  stayed  or  isettied  befom  sale ;  and  in  that  case, 
one  dollar,        .         . 

9.  F(^  making  duplicate  certificates  of.  the  sale  of  real 
property,  by  virtue  of  an  execution,  twenty-five  cents  for 
each  folio.  For  drawing  and  ex:ectiting  a  (ioriveyiance,  upon 
a  sale  of  f eal  property^  two  dollars;  to  be-  pftid  by  the 
grantee*^"  The  sheriff  is  also  entitled  to  the'  OTinter^  fees, 
as  preWribi^d  by>J^w,ipaid:by  him  lor  the-  pui)feartion,  not 
more  than  si;?::,wp€^s,  of  ajipticje.  of . the .  sale:  of  real  prop- 
erty,, ft^d.  He  ma  jj;  require  the^party  directing  the  sale  to  ad- 
vanced the  printer's  fiees,  in.  which  case  he  must  repay  the 
same'oilt  oithe  prdcbeds.-   Whei'^'  thfe' "^tibtlce  iia  puomhed 
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'"^^  more  than  six  weeks,  or  tlie  sale  is  posl^ned,  the  expense 
of  continuing  the  pabltcisUion,  or  of  publishing  the  notice 
of  postponement,  must  be  paid  by  the  person  requesting  itu 
Wh^re  two  or  more  executions  against  the  property  of  one 
judgment  debtor  are  m  the  hands  of  the  sheriff,  at  the  time 
when  the  property  fa  first  advertised,  the  sheriff  is  entitled 
to  printer's  fees  upon  only  one  execution ;  and  he  must 
elect  upon  which  execution  he  will  receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by 
law  to  return,  twelve  cents.  For  a  certified  copy  of  an 
execution,  and  of  the  return  of  satisfaction  thereupon, 
delivered  as  prescribed  in  section  1266  of  thfa  act,  twenty- 
five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling, 
and  conveying'  real  property,  in  pursuance  of  a  direction 
contained  in  a  judgment,  the  like  fees,  as  for  the  same 
services  upon  the  sale  of  real  property  by  virtue  of  an  exe- 
cution ;  but  where  real  property  is  sold  under  a  judgment 
in  an  action  to  foreclose  a  mortgage,  the  sheriff's  entire 
compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one 
dollar.  For  taking  any  other  bond,  or  any  undertaking, 
which  he  is  authorized  to  take,  fifty  cents.  For  a -certified 
copy  of  such  a  bond  or  undertaking,  twenty-five  centa 

13.  For  executing  any  mandate,  requiring  him  to  put  a 
person  into  possession  of  real  property,  other  than  a  warrant 
specified  in  subdivision  eighteenth  of  this  section,  and  remov- 
ing the  person  in  possession,  <me  dollar  and  fifty  cents,  and 
the  same  travel  fees  as  upon  the  service  of  a  snmmonsL 

14.  For  each  person  committed  to  or  discharged  iiom 
prison,  in  an  action  or  a  special  proceeding  one  dollar,  to 
be  paid  by  the  person  at  whose  instance  he  is  imprisoned 
F<»r  attending  before  an  officer,  for  the  purpose  of  surren- 
dering a  prisoner,  or  receiving  into  custody  a  prisoner  sur- 
rendered, in  exoneration  of  his  bail,  induding  all  his  serv- 
ices upon  such  a  surrender  or  recapt^  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and 
for  travellings  going  and  returning,  eight  cents  for  each  mfla 
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16.  For  bringing  up  a  prisoner^  ^pon.ATYrit  of  habeas  '^^^ 
corpus  to  inquire  into  the  cause  of  detentlo:^,  .o^e  dollar  ^d 

fifty  cents ;  and  for  travelling  to,  ufid  irom  the  jail,  twelve 
cents  for  each  mile.  For  bringiqg  up  a  prisoner,  upon  any 
other  writ  of  habeas  corpus,  the*  same  fees ;  and  for  attend- 
ing the  court  or  judge  thereupon,  one  dollar  for  each  day. 
The  sheriff  is  entitled,  in  addition  to  the  sums  specified  in 
this  subdivision,  to  his  actual  and  necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by. a  con- 
stable, other  than  those  specially  provided  for  in  this  sec- 
tion, the  same  fees,  as  are  allowed  by  law  to  a  constable 
for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from 
lands,  belonging  to  the  people  of  the  State,  or  to  Indians, 
such  a  sum  as  the  comptroller  audits,  and  certifies  to  be  a 
reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election, 
to  all  the  officers,  to  whom  he  is  required  by  law  to  give 
such  a  notice,  one  dollar  for  each  town  or  ward,  in  addition 
to  the  expense  of  publishing  the  notices,  as  required  by  law ; 
payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents 
for  each  constable  notified. 

31.  For  attending  a  term  of  a  courts  which  he  is  required 
by  law  to  attend,  for  each  day,  three  dollars. 

§  8308.  The  last  section,  except  the  limitation  of  amount  rpi^^  i^^ 
contained  in  subdivision  eleventh  thereof,  does  not  affect  ^^^Stod 
any  special  statutory  provision,  remaining  unrepealed  after 
this  title  takes  effect,  relating  to  the  fees  and  expenses  of 
the  sheriff  of  the  city  and  county  of  New- York,  or  the  sher- 
iff of  the  county  of  Elings. 

§  3309.  The  fees  of  a  sheriff,  upon  an  execution  against  id.;  how 
property,  other  than  those  with  respect  to  which  it  is  speci-  ^'^^^^^^^ 
ally  prescribed  by  statute,  either  that  they  must  be  paid  by 
a  particular  person,  or  that  they  may  be  included  in  the 
costs  of  the  party  in  whose  favor  the  execution  is  issued, 
must  be  collectea  by  virtue  of  the  execution,  in  the  same 
manner  as  the  sum  therein  directed  to  be  collected. 
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Coroner's      §  8810.  A  coroner  is  entitled,  for  the  services  specified  in 
'®**-        this  section,  to  the  following  fees  : 

1.  For  performing  anj  dnty  of  a  sheriff,  in  an  action  or 
a  special  proceeding,  in  which  the  sheriff  is,  for  any  cause, 
disqualified,  the  same  fees  to  which  a  sheriff  is  entitled  for 
the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  man- 
date, and  maintaining  him  while  there,  two  dollars  for  each 
day,  to  be  paid  by  the  sheriff,  before  he  is  entitled  to  be 
discharged. 

stenoK*  §3311.  Except  where  special  provision  is  otherwise  made 
^Ator  by  statute,  a  stenographer  is  entitled,  for  a  copy,  fuUy  writ- 
not^  °  ten  out  from  his  stenographic  notes,  of  the  testimony,  or 
any  other  proceeding,  taken  in  an  action  or  a  special  pro- 
ceeding in  a  court  of  record,  or  before  a  judge<  thereof,  and 
furnished,  upon  request,  to  a  party  or  his  attorney,  to  the 
following  fees,  for  each  foUo :  in  the  city  court  of  Brooklyn, 
five  cents ;  in  any  other  court  within  the  county  of  Eongs, 
or  in  a  circuit  court  or  court  of  oyer  and  terminer,  or  at  a 
special  term  of  the  supreme  court,  in  the  thif d,  fourth,  fifth, 
sixth,  sev^nth^  or  eighth  judicial  difitrict,  or  in  the  superior 
court  of  Buffalo,  six  cents  ;  in  any  other  court  or  case,  ten 
ceata. 

compen-       §  3312.  A  constablc  is  entitled,  for  attending  a  sitting  of 

oonetfl!?     a  court  of  record,  pursuant  to  a  notice  from  the  sheriff,  to 

tendhig    the  following  fees  for  each  day's  actual  attendance:  m 

^"'***      either  o!^  the  counties  of  Westchester  or  Rockland,  such  a 

sum  b6  the  board  of  supervisors  of  the  county  fix,  not 

exceeding  two  dollars  and  fifty  cents  ;  in  atiy  other  county, 

except  Kings,  one  dollar  and  twenty-five  cenfa.    Those  fees 

must  be  paid  by  the  county  tre^aurer,^  ^pQn  the  production 

of  the  certificate  of  the  cjprk,  sitaliijg.  the .  pumbpr  of  days 

that  the  constable  atten4edj      ;.,      j. 

Fees  of         §  881^-  A  trial  jul»or,  in  an  actipn  6r.  a  special  proceed- 

jurow.      rngl  in*^  &  cburt  of  record,  i$  Wtitled,  e^o^pt  w '  btherwise 

specially  prescribed,  by  8tattite/&  a'  particiltar  court,  or  a 
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particular  oouniy^  to  the  following  feea :  twenty-five  cents 
ior  each  caoBe  ia  wbioli  he  is  empanelled,  to  be  paid  by  the 
party  noticing  the  cause  for  trial ;  or,  if  it  is  noticed  by 
more  than  one  party,  by  the  party  whom  the  court  directs 
to  pay  it 

§  3314.^  In  the  county  of  New-York,  the  common  council,  sapeirt- 
and  in  any  other  county,  the  board  of  supervisors,  may  miirtS^ 
direct  that  a  sum,  not  exceeding   two   dollars,  in  addi-  to  mod 
tion  to  the  fees  prescribed  in  the  last  section,  or  in  any  jaron. 
other  statutory  provision,  be  allowed  to  each  grand  juror, 
and  eaeh  trial  juror,  for  each  day's  attendance  at  a  term 
of  a  court  of  record,  of  civil  or  criminal  jurisdiction,  held 
within  their  county;    and  also  travel  fees  for  going  to 
and  returning  from  the  term,  not  exceeding  five  cents  for 
eait^  mile.     The  sum  so  allowed  must  be  paid  by  the  county 
treasurer,  upon  the  certificate  of  the  clerk  of  the  court,  stat- 
ing the  number  of  days  that  the  juror  actually  attended, 
and  the  number  of  miles  travelled  by  him,  in  order  to 
attend.     The  amount  so  paid  must  be  raised  in  the  same 
manner,  as  other  county  charges  are  raised. 

§  3315.  Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  id.;  extm 
either  a  civil  or  a  criminal  action  or  special  proceeding,  in  a  ppj-"^** 
court  of  record,  occupies  more  than  thirty  days,  the  court,  by  tSSs. 
an  order  entered  in  the  minutes,  may  fix  and  allow,  to  each 
juror,  such  an  extra  compensation  as  it  deems  reasonable, 
for  his  services  thereupon ;  the  amount  of  which  compen- 
sation, together  with  the  expenses,  actually  and  necessarily 
incurred,  for  food  for  the  jurors  during  the  trial,  is  a  county 
charge. 

§  3316.  A  trial  juror,  sworn   in   a   special  proceeding,  jurors' 
before  a  judge  of   a  court  of  record ;  or  upon  a  writ  of  g^ouS 
inquiry ;  or  upon  a  trial,  before  a  sheriff,  of  a  claim  to  per-  fn^f 
8onal  property,  seized  by  viiine  of  a  warrant  of  attachment 
or  an  execution  ;  is  entitled  to  twenty-five  cents,  to  be  paid 
by  the  person  at  whose  instance  the  jury  is  empanelled. 
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F^^f*  §  5817.  Except  as  btherwisei  specially  pilB^ribM  bylaw, 
printers,  ^j^^  pi^opHetoT  of  A  nfewsp^peris  enfitied,  lor  publishing  a 
sunimoM,  ncitifce,  order,  citd.tion,  or  other  lodv^rtisement, 
requited  by  law  4o'  be  published,  othel*  than  the  session 
laws,  for  each  folio,  to  seventy-five  cents  for  the  first  inser- 
tion, and  fifty  cents  for  each  subsequent  insertion.  The 
compensation,  for  publishing  the  sesiaibh  laws,  niust  be  fixed 
by  the  board  of  superHrlsors,  at  not' more  than  fifty  cents  for 
^ach  folio. 


1 , 


Wit-  §  831 8y    A  witness  in,  an  ^tion  or  a  special  proceeding, 

feoB^en-  attending  beforfe  a,  court  of  j?e(>ord,  or  a  judge  thereof,  is 
erauy.  entitled,  except  where  another  f  e6  is  specially  prescribed  by 
law,  to  fifty  cents  for  each  day's  attendance;  and,  if  he 
resides  more  thai!  three  mil^s  from  the  place  of  attendance, 
to  eight  cents  for  each  mile)  going  to  the  plai6e  of  attend 
ance.  ..•»•,, 

,.,  §  3319.  .  A  Witney  atfeodiag'  Wo«  .  commi^ioner  o. 

tio^tobe  an  officer,  authorized  to  take  his  deposition  to  be  used  with- 

JtS"'    out  the  State,  In  a  case  other  than  one  specified  in  section 

3327  of  this  act,  is  entitled  to  two  dollars  for  each  day's 

actual  attendance,  and  to  eight  cents  for  each  mile,  going  to 

the.  place  of  attendance. 

T 

Reoeiv-         §  3320.  A  receiver,  except  as  otherwise  specially  pre- 
miMioni'  Scribed  by  statute,  is  entitled,  in  addition  to  his  lawful  ex- 
penses, to  such  a  commission,  not  exceeding  five  per  centum 
upon  the  sums  received  and  disbursed  by  him,  as  the  court 
by  which,  or  the  judge  by  whom  he  is  appointed,  aUows. 

Fees  of         §  3321.    A  couuty  treasurer,  or,  in  the  city  and  county 
treMurer,  ^^  Ncw-York,  the  chamberlain,  is  entitled,  for  the  services 
ohfmber-  Specified  in  this  section,  to  the  following  fees : 
uiu^f  Yov  receiving  money  paid  into  court,  one  half  of  one  per 

centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one  half  of  one  per  centum. 

upon  the  sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court, 
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OQeh|U£»ol.  one  pjsr  pentutn  upon  the  .aum  invented,  inot 
exceeding  two  hundred  dollars,  jtudoiie  quairter/of^ofie  per 
ceutum  upcQii  tl^e  exiidss^.-ovfer  ;!kwfo  hnndred  dolliairsi  i  ' 

For  receiving  the  interest  upon  an  investment,  and.  pay- 
ing  the  same  tq  the  person,  entitled  tlieseifco,  one  half  of  u^ne 
per  (i^Jitfuxi  \xp(m  tbe  interest  so  received  and  paid. 

§  832^^,  A  Justice  of  the  peace  is  entitted^  fw  the  serv-  fom  of  a 
ices  sp^cifijQ4  i?^  thjis  section,  to  the  following  fees, :  the^i^Mje. 

1   In  an  action  brought  before  a.justice.Qf  the  pea^e. 

Fo)? ^ j^liompns,  twpnty-^ve  cantsi:  ....... 

For  an  order  of  arrest  twenty-five  cents.  , 

For  a  warranty  pf  attachment,  twentyrfivft  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five 
cents.    .;  f    . 

For  a  subpoena)  including  all  the  uames  inserted  therein, 
twenty-five  cents.    . 

For  the  acknowledgment  of  a  power  of  attorney,  twen- 
ty-five cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten 
cents. 

Fo.  ^yn^  auaffidavit,  appJicatioB,  or  -notice,  required 
by  statute,  five  cents  for  each  folio;  . 

For  drawing  a  bond  or  an  undertaking,,  twenty-five  cents. 

For  hearing  an  application  for  a  comnussion  to  examine 
one  or  more  witnesses^  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  set- 
tling, and  certifying  int-errogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from 
arrest,  or  to  vacate  or  modify  a  warrant  of  attachment,  or 
increase  the  plaintiff's  security  thereupon,  fifty  cents. 

For  an  adjournment^  except  where  it  is  made  by  the  jus- 
tice upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  liearing  the  plaintiff's  evidence,  where  the  defendant 
does  not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 
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'""'**•  For  the  trial  of  an  issue  of  fact,  where  the  defendairt 
appears,  seyenty-fire  ceiita 

For  receiving  and  entering  the  vwdict  of  a  jnry,  twenty- 
five  cents. 

For  entering  judgment,  twenty-fire  cents. 

For  filing  each  pi^r  required  by  statute  to  be  filed,  five 
cents. 

For  a  transcript  of  a  judgment,  twenty-five  centa 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly 
prescribed  by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twenty- 
five  cents. 

For  making  a  return  upon  an  appeal  from  a  judgment, 
two  dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding 
to  be  continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by  law,' 
for  each  day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought 
before  a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not 
expressly  prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged 
with  being  the  father  of  a  bastard,  fifty  cents ;  for  indorsing 
a  warrant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by  law, 
for  each  day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  pro- 
ceeding is  commenced,  in  a  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required 
by  law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror 
or  witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a 
minute  or  record  of  conviction  of  such  a  juror  or  witness, 
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or  of  any  person  for  contempt,  in  any  case  where  a  fee 
therefor  is  not  specially  prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him, 
twenty-five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  under- 
taking, a  recognizance,  or  other  written  security,  and  filing 
the  same  with  the  county  clerk,  or  other  officer  with  whom 
it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five 
centa. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty.five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents ; 
except  in  proceedings  to  alter  or  lay  out  a  highway,  in 
which  case  he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
fifty  cents. 

For  receiving  and  entering  the  verdict  of  the  jary,  and 
the  order,  if  any,  thereupon,  twenty-five  centa 

For  any  service  for  which  a  fee  is  not  expressly  allowed 
by  this  subdivision,  and  for  which,  if  rendered  in  an  action 
before  a  justice,  a  fee  is  allowed  by  the  first  subdivision  of 
this  section,  the  fee  allowed  in  such  an  action  for  the  same 
service. 

For  taking  the  deposition  of  a  witness,  upon  an  order 
made,  or  commission  issued,  by  a  court  of  record  of  the 
State,  or  a  court  in  another  state  or  a  territory,  or  a  for- 
eign country,  ten  cents  for  each  folio. 

For  maldng  the  necessary  return  and  certificate  thereto, 
fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten 
cents. 


§  3823.  A  constable  is  entitled,  for  the  services  specified  oonBt». 
in  this  section,  to  the  following  fees :  ^^^ '  **^ 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or 
in  a  justices'  court  of  a  city. 
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^     For  semng  »  summons,  t^eniy-five  ee»ta 

For  serving  a  gnmmons  and  ezecutiiig  an  order  of  arreflt, 
one  dollar. 

For  senring  a  sammons  and  levying  a  warrant  of  attaeli- 
ment,  one  dollar. 

For  serving  a  gnmmons  and  affidavit^  and  exeenfing  a  re- 
quisition, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  acti<m  to  be  continued 
before  a  justice,  otbw  than  the  one  bef ofe  whom  it  is  pend- 
ing, and  for  attending  before  the  latter,  fifty  cents,  and  fifty 
oenta  in  addition  if  he  so  attends  with  a  person  in  hie  cus- 
tody. 

For  collecting  money  by  virtue  of  an  execution,  for  every 
dollar  collected,  to  the  amount  of  fifty  dollars,  five  c^its  ; 
for  every  doUar  collected  over  fifty  dollars,  two  and  one- 
half  cents.  Where  a  judgment  or  an  execution  is  settled 
after  a  levy,  the  constable  is  entitled  to  poundi^e  upon  the 
sum  at  which  the  settlement  is  made,  not  exceeding  the 
value  of  the  property  levied  upon. 

For  each  mile  necessarily  travelled,  going  and  returning, 
to  serve  a  summons  or  to  serve  or  execute  any  other  man- 
date, except  a  venire,  the  distance  to  be  computed  from  the 
place  of  abode  of  the  person  served,  or  the  place  where  it  is 
served,  to  the  place  where  it  is  returnable,  ten  cents ;  but 
where  two  or  more  mandates  in  one  action  are  served  or 
executed  upon  one  journey,  or  where  a  mandate  is  served 
upon  or  executed  agamst  two  or  more  persons  in  one  action, 
he  is  entitled,  in  all,  to  only  ten  cents  for  each  mile  necee- 
sarily  travelled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order 
of  arrest,  twenty-five  cents ;  and  for  going  to  the  jdaintifrs 
residence,  or,  if  he  is  found  elsewhere,  to  the  place  where  he 
is  found,  to  serve  such  a  notice,  for  each  mile  travelled, 
going  and  returning,  ten  cents. 

For  sut^pcenaiag  each  witness,  not  exceeding  four,  twenty- 
five  cents. 

For  notifying  the  jurors  to  attend  a  trial,  seventy-five 

cents. 
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For  takbe^  ehaa^e  of  a  jxaj  during  their  deliberatiofiiS) 
fifty  cents. 

Where  witiwsses,  not  exceeding  f onr^  ar^  subpcBnaed  by 
any  person  other  than  a  constable,  the  fee  therefor  is  ten 
cents  each. 

2.  In  a  ^)ecial  proceeding. 

For  notifying  jnrors  to  attend  to  adsess  damages,  m  pro- 
ceedings  relating  to  highways,,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a 
fee  therefor  is  specially  prescribed  by  law,  fo!r  each  person 
notified,  ten  cents ;  and  for  each  mile  actually  and  necessa- 
rily travelled,  going  from  and  returning  to  his  place  of  res- 
idence, ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the 
special  proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor 
is  not  specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to 
be  continued  before  a  Justice  other  than  the  one  before 
wbom  it  is  pendSng,  and  for  attending  before  the  latter,  fifty 
cents,  and  fifty  cents  in  addition  if  he  so  attends  with  a  per. 
son  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to 
process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty- 
five  cents. 

For  each  mile  necessarily  travelled,  going  and  returning, 
to  serve  or  execute  a  mandate,  the  distance  to  be  computed 
from  the  place  where  it  is  served  or  executed,  to  the  place 
where  it  is  returnable,  unless  a  different  rate  of  travel  fees 
upon  the  service  or  execution  thereof  is  specially  prescribed 
by  statute,  ten  cents.  Where  two  or  more  mandates  are 
served  or  executed  in  one  special  proceeding,  the  limitation 
upon  the  amount  of  travel  fees  specified  in  the  last  preced- 
ing subdivision  applies. 

§  3324.  A  constable,  who  charges  any  tpavelling  fees,  Si^t**' 

must  show,  by  affidavit,  that  the  travel  was  necessary  to  22^  for 

perform  the  service  with  respect  to  which  it  is  charged ;  t^ 
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that  no  more  miles  are  charged  for,  than  were  actually  and 
in  good  faith  travelled  for  that  purpose ;  that  he  had  at  the 
time  no  other  official  or  private  business  upcm  the  route  so 
travelled ;  and  that  the  travelling  fees  are  charged  upon 
one  mandate  only,  which  must  be  attached  to  or  described 
in  the  affidavit.  The  justice  taxing  the  fees  must  be  satis- 
fied that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 


Justice's       §  3325.  A  party  recovering  costs  in  an  action  before  a 
fees^upon  justice  of  the  peace,  in  whose  behalf  a  commission  has  been 
mtrauTD.    issued,  and  who  introduces  in  evidence  a  deposition  taken 
thereunder,  is  entitled  to  recover  his  actual  disbursements 
thereupon,  not  exceeding  the  following  sums :  commission- 
'  er's  fees  for  taking  and  returning  testimony,  one  dollar ; 
each  subpoena  issued,  or  oath  administered,  by  the  commis- 
sioner, six  cents ;  expense  of  serving  each  subpcena,  twenty- 
five  cents;  each  witness's  fee«  for  each  day's  attendance 
before  the  commissioner,  twenty-five  cents;    postage    for 
sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 


Id.; 
jurors* 

iBOS* 


Id.;   wit- 
nesses' 
fees. 


§  3326.  Except  as  otherwise  specially  prescribed  by  law, 
a  person,  notified  to  attend  as  a  juror,  is  entitled  to  twenty- 
five  cents,  for  attending  and  serving,  upon  the  trial  of  an  action 
or  the  hearing  of  a  special  proceeding,  before  a  Justice  of 
the  peace ;  and  to  ten  cents  for  attending  to  serve,  where 
he  is  not  sworn. 

§  3327.  A  witness  is  entitled  to  twenty-five  cents,  for 
each  day's  actual  attendance,  before  a  justice  of  the  peace, 
in  an  action  or  a  special  proceeding,  or  before  a  commis- 
sioner appointed  by  a  justice  of  the  peace,  or  before  a  jus- 
tice of  the  peace  taking  a  deposition  to  be  used  in  a  court, 
not  of  record,  of  another  state,  or  a  territory  of  the  United 
States. 


Id.;  fees       §  3328.  A  justice  of  the  peace,  or  a  constable,  juror,  or 

Lefow^    witness,  before  a  justice  of  the  peace,  is  not  obliged   to 
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render  any  service  specified  in  this  title,  without  the  pre- 
vious payment  or  tender  of  his  fee  therefor. 

§  3329.  In  an  action  before  a  justice  of  the  peace,  if  any  id.;  by 
services  are  rendered  for  a  party,  and  he  neglects  to  pay  the  fees  to  be 
fees  allowed  therefor  by  law,  the  other  party  may  pay  those 
fees,  and  the  amount  thereof  must  be  taxed  as  part  of  his 
costs,  if  he  recovers  costs. 

§  3330.  The  allowance  of  a  fee,  by  this  title,  does  not  J^f 
apply  to  a  case^  where  special  provision  is  otherwise  made  JJSi^^ox- 
by  statute  for  compensation  for  a  particular  service.  from^twa 

title. 

§  3331,  Where  an  officer  has,  when  his  title  takes  effect,  Provi- 
commenced  the  performance  of  a  service,  for  which  a  fee  is  ohauRe  la 

fees. 

allowed  by  the  statutes  heretofore  in  force,  he  is  entitled  to 
the  fee  so  allowed,  for  the  completion  of  that  sei-vice,  and  he 
is  not  entitled  to  the  fee  for  the  same,  or  a  corresponding 
service,  allowed  by  this  title. 

§  3332.  Except  as  otherwise  expressly  prescribed  therein,  Thu  title 
this  title  does  not  apply  to  a  service  rendered  in  a  criminal  oirii  oases 
action  or  special  proceeding,  in  a  court,  or  before  an  officer.  ^ 
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CHAPTER  XXIL 

DEFINITIONS  AND  REGULATIONS  CONCERNING 
THE  CONSTRUCTION,  EFFECT,  AND  APPLICA- 
TION OF  THIS  ACT. 

TITLE    I.  —  Geneiul  dbfikixion3,  and  rulbs  of  ooxrsxBUcnoK. 

TITLE    II.  ^  PBOVI8I0K8  BSaiTXiATIVG  THE  EFFECT  AND   APPUCA- 

TXOK  pjr  TEia  APT. 

TITLE  L 

General  definitions^  and  rules  of  consl^mction. 

S9P.  8383.  DefiDlUon  of  "  fiction  ". 

8334.  Id.,  "special  proceeding'*. 

8335.  Division  of  actions  into  civil  and  criminal. 
8836.  Definition  of  *'  criminal  action". 

888T.  Jd.,^ciwl*«tioa" 

3336.  Parties  to  a  civil  action. 

8389.  Only  one  form  of  civil  action. 

8840.  Rale  of  <s(Hi8traction  as  to  pnfblioation,  etc,  in  certain  cases. 

8341.  Id. ;  as  to  certain  special  provisions  relating  to  New- York  city. 

8342.  Id. ;  as  to  county  court. 

8343.  Miscellaneoas  general  definitions  and  roles  of  oonstraction. 

Deflni-  §  3333.  The  word  "action",  as  used  in  the  New  Revi- 
"Mt?on".  sion  of  the  Statutes,  when  applied  to  judicial  proceedings, 
signifies  an  ordinary  prosecution,  in  a  court  of  justice,  by  a 
party  against  another  party,  for  the  enforcement  or  protec- 
tion of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offence. 

§  3334.  Every  other  prosecution  by  a  party,  for  either  of 
"^^oiai  the  purposes  specified  in  the  last  section,  is  a  special  pro* 
ing".       ceeding. 

Division       §  3335.  Actions  are  of  two  kinds : 

of  actions        i     r^*    n 
into  civil         !•    t^lVll. 

^minai.       2.  Criminal. 
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8  3336.  A  criminal  action  is  prosecuted  by  the  people  of  Defiui- 
the  State,  as  a  party,  against  a  person  charged  with  a  pub-  *'  orimi- 
lic  offence,  for  the  punishment  thereof.  tion  ". 

§  3337.  Every  other  action  is  a  civil  action.  f/^i^n 

action  ". 

§  3338.   The  party  prosecuting  a  civil  action  is  styled  j^^Jf*  ^ 
the  plaintiff ;  the  adverse  party  is  styled  the  defendant.       aoti<m. 

§  3339.  There  is  only  one  form  of  civil  action.     The  dis-  Oniy  one 
tinction  between  actions  at  law  and  suits  in  equity,  and  the  oivii 
forms  of  those  actions  and  suits,  have  been  abolished. 

§  3340.  Each  provision  of  this  act,  requiring  the  publi-  ^^^^  «>« 
cation  of  a  summons,  notice,  or  other  paper,  in  one  or  more  *^°M"  ^ 
newspapers,  or  authorizing  or  requiring  a  court,  or  a  judge,  [n^"*J5JS-' 
to  designate  one  or  more  newspapers,  in  which  such  a  pub-  «»e«. 
lication  must  be  made,  or  requiring  the  posting  of  a  notice 
or  other  paper,  is  to  be  construed   as  not  affecting  any 
special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  prescribing  one  or  more 
particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places,  in  which 
notices  or  other  legal  papers  must  or  may  be  posted,  in  a 
particular  locality,  or  in  a  particular  case. 


§  3341.   Each  provision  of  this  act  is  to  be  construed  as  id.  •  as  to 
not  affecting  any  special  provision  of  the  statutes,  remain-  Jpeotia 
ing  imrepealed   after  the  former  provision   takes   effect,  suriTe're- 
which  is  applicable  exclusively  to  an  action  against  the  New?  ^ 
mayor,  aldermen,  and   commonalty  of  the   city  of  New-  city. 
York,  including  the  recovery,  entry,  and  collection  of  a 
judgment  in  such  an  action. 

§  3342.  Each  provision  of    this  act,  conferring  power  id. ;  as  to 
upon,  or  authorizing  a  proceeding  to  be  taken  at,  a  general,  oourtf 
special,  or  trial  term,  which  is  applicable  to  a  county  court, 
is  to  be  construed  as  applying  to  any  term  of  the  county 
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court,  held  pur8uant  to  an  appointment  made  as  preacribed 
by  law. 

MisoeUa-  §  3843.  In  construing  this  act,  the  following  rules  must 
geuerai  be  obscrvcd,  except  where  a  contrary  intent  is  expressly 
tious  and  declared  in  the  provision  to  be  construed,  or  plainly  appar- 
coustruo-  ent  from  the  context  thereof : 

tion. 

1.  The  "  superior  city  courts  "  are,  collectively,  the  court 
of  common  pleas  for  the  city  and  county  of  New- York,  the 
superior  court  of  the  city  of  New- York,  the  superior  court 
of  Buffalo,  and  the  city  court  of  Brooklyn. 

2.  The  word,  *'  mandate  ",  includes  a  writ,  process,  or 
other  written  direction,  issued  pursuant  to  law,  out  of  a 
court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a 
person  acting  as  a  judicial  officer,  and  commanding  a  court, 
board,  or  other  body,  or  an  officer,  or  other  person,  named 
or  otherwise  designated  therein,  to  do,  or  to  refrain  from 
doing,  an  act  therein  specified^ 

3.  The  word,  "  judge ",  includes  a  justice,  surrogate,  re- 
corder, justice  of  the  peace,  or  other  judicial  officer,  author- 
ized or  required  to  act,  or  prohibited  from  acting,  in  or  with 
respect  to  the  matter  or  thing,  referred  to  in  the  provision 
wherein  that  word  is  used. 

4.  The  word,  "  clerk ",  signifies  the  clerk  of  the  court 
wherein  the  action  or  special  proceeding  is  brought,  or 
wherein,  or  by  whose  authority,  the  act  is  to  be  done,  which 
is  referred  to  in  the  provision  in  which  it  is  used.  If  the 
action  or  special  proceeding  is  brought,  or  the  act  is  to  be 
done,  in  or  by  the  authority  of  the  supreme  court,  it  signi- 
fies the  clerk  of  the  county  wherein  the  action  or  special 
proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  "  report ",  when  used  in  connection  with  a 
trial,  or  other  inquiry,  or  a  judgment,  means  a  referee's  re- 
port ;  and  the  word,  "  decision ",  when  used  in  the  same 
connection,  means  the  decision  of  the  court  upon  a  hearing, 
or  the  trial  of  an  issue,  before  the  court,  without  a  jury. 

6.  The  words,  "real  property",  are  co-extensive  with 
lands,  tenements,  and  hereditaments. 
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7.  The  words,  "  personal  property  ",  include  money,  chat- 
tels, things  in  action,  and  evidences  of  debt.  The  word, 
"  chattel",  is  co-extensive  with  goods  and  chattels. 

8.  The  word,  '*  property ",  includes  real  and  personal 
property. 

9.  A  "  personal  injury  "  includes  libel,  slander,  criminal 
conversation,  seduction,  and  malicious  prosecution ;  also  an 
assault,  battery,  false  imprisonment,  or  other  actionable  in- 
jury to  the  person  either  of  the  plaintiff,  or  of  another. 

10.  An  "  injury  to  property  "  is  an  actionable  act,  where- 
by the  estate  of  another  is  lessened,  other  than  a  personal 
injury,  or  the  breach  of  a  contract. 

11.  The  word,  "  affidavit ",  includes  a  verified  pleading 
in  an  action,  or  a  verified  petition  or  answer  in  a  special 
proceeding. 

1 2.  A  warrant  of  attachment  against  property  is  said  to 
be  "  annulled  ",  when  the  action,  in  which  it  was  granted, 
abates  or  is  discontinued ;  or  a  final  judgment,  rendered 
therein  in  favor  of  the  plaintiff,  is  fully  paid ;  or  a  final 
judgment  is  rendered  therein  in  favor  of  the  defendant. 
But,  in  the  case  last  specified,  a  stay  of  proceedings  sus- 
pends the  effect  of  the  annulment,  and  the  reversal  or  va- 
cating of  the  judgment  revives  the  warrant. 

13.  The  term,  "judgment  creditor",  signifies  the  person 
who  is  entitled  to  collect,  or  otherwise  enforce,  in  his  own 
right,  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money. 

14.  A  "judgment  creditor's  action  "  is  an  action  brought 
as  prescribed  in  article  first  of  title  fourth  of  chapter  six- 
teenth of  this  act,  or  any  other  action,  brought  by  a  judg- 
ment creditor  to  aid  the  collection  of  a  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  money. 

15.  The  words,  "lunacy",  and  "lunatic",  embrace  every 
description  of  unsoundness  of  mind,  except  idiocy. 

16.  A  "  distinct  parcel  "  of  real  property  is  a  part  of  the 
property,  which  is  or  may  be  set  off  by  boundary  lines,  as 
distinguished  from  an  undivided  share  or  interest  therein. 

17.  The  word,  "territory",  when  applied  to  a  portion  of 
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the  United  States,  without  the  State,  includes  the  District 
of  Columbia. 

18.  A  "domestic  corporation"  is  a  corporation  created 
by  or  under  the  laws  of  the  State ;  or  located  in  the  State, 
and  created  by  or  under  the  laws  of  the  United  States,  or 
by  or  pursuant  to  the  laws,  in  force  in  the  colony  of  New 
York,  before  the  19th  day  of  April,  in  the  year  1775. 
Every  other  corporation  is  a  "  fore%n  corporation  ". 

1 9.  The  terms,  "  trial  juror  ",  and  ^  trial  jury  ",  are  re- 
spectively equivalent  to  the  terms,  "petit  juror",  and 
"  petit  jury  ",  as  used  in  the  constitution  and  laws  of  the 
State.  The  word,  "  notify  ",  as  used,  with  respect  to  pro- 
curing the  attendance  of  a  juror,  is  equivalent  to  the  word, 
^^  summon  ",  as  used  in  the  like  connection,  in  the  same 
constitution  and  laws. 

20.  Th'e  word,  "  action ",  refers  to  a  civil  action ;  the 
word,  "  judgment ",  to  a  judgment  in  such  an  action ;  the 
term,  "  special  proceeding  ",  to  a  civil  special  proceeding ; 
the  word,  '^  order  ",  to  an  order  made  in  such  an  action  or 
special  proceeding ;  the  words,  "  an  action  of  ejectment "  to 
an  action  to  recover  the  immediate  possession  of  real  prop- 
erty. 

2 1 .  The  term,  "  public  holiday  ",  includes  each  of  the  f  ol- 
lowing  days,  to  wit :  the  first  day  of  January ;  the  twenty- 
second  day  of  February ;  the  thirtieth  day  of  May ;  the 
fourth  day  of  July;  the  twenty-fifth  day  of  December; 
unless  either  of  those  days  falls  upon  Sunday,  and,  in  that 
case,  the  next  day  thereafter ;  also  each  general  election 
day;  and  each  day,  appointed  by  the  President  of  the 
United  States  or  the  Governor  of  the  State,  as  a  day  of 
general  thanksgiving,  general  fasting  and  prayer,  or  other 
general  religious  observance. 

22.  Each  of  the  words,  "now",  "heretofore",  and  "here- 
after ",  refers  to  the  time  when  the  provision  containing  it 
takes  effect. 

23.  Where  an  instrument,  specified  in  this  act,  is  de- 
scribed as,  or  expressly  required  to  be,  written  or  printed, 
it  may  be  partly  written  and  partly  printed. 

24.  The  word,  "folio*",  signifies  one  hundred  words, 
counting  as  a  word  each  figure  necessarily  employed. 

682 


CEAP.  xxn.]         APPLIOATION  OT  THIS  ACT.  §§  3344-3347, 


TltJUM9, 


TITLE  IL 

Provisions  regulating  the  effect  and  appUoaticm  of  this  act. 

Sbc.  8844.  Bhort  title  of  this  act. 

8345.  Rale  of  strict  construction  not  applicable  thareto. 

3346.  Punishment  of  crimes  and  misdemeanors  created  thereby. 

8847.  Application  of  certain  portions  thereof,  regnilated  and  qualified. 

8348.  Id.;  what  deemed  commencement  of  action,  etc. 

3349.  Id.;  when  proceedings  to  be  under  former  statutes. 

8850.  Effbct  of  this  act,  upon  tiial  jurors  and  juries,  in  criminal  causes. 

8851.  Id.;  upon  grand  jurors  and  joriee. 

8352.  Id.;  upon  proceedings  taken,  or  rights  accrued,  etc.,  under  former 

statutes . 

8353.  Id. ;  upon  former  appointment  of  terms. 

8354.  Id.;  upon  officers xmd  offices. 

3855.  When  this  act  deemed  to  have  been  passed,  etc. 
8856.  When  this  act  takes  effect 

§  3344.  This  act  constitutes  a  portion  of  the  New  Revi-  short 
sion  of  the  Statutes.     It  may  be  styled,  in  any  act  of  the  this  act. 
legislature  or  proceeding  in  a  court  of  justice,  or  wherever 
it  is  otherwise  referred  to,  "  The  Code  of  Civil  Procedure". 

§  3345.  The  rule  of  the  common  law,  that  a  statute  in  Rule  of 
derogation  of  the  common  law  is  strictly  construed,  does  oonstruo- 
not  apply  to  this  act.  applicable 

thereto. 

§  3346.  Where  it  is  prescribed,  in  a  provision  of  this  act,  Punish- 
that  a  person  doing  or  omitting  to  do  any  act  is  guilty  of  crimes 
a  particular  crime,  or,  generally,  of  a  misdemeanor,  he  shall  demean- 
he  punished  therefor  in  the  manner  and  to  the  extent,  pre-  ated 
scribed  by  the  statutes  remaining  unrepealed  after  the  pro. 
vision  in  question  takes  effect,  for  the  punishment  of  the 
crime  so  specified ;  or  for  the  punishment  of  a  misdemeanor, 
the  punishment  of  which  is  not  specially  prescribed  in  the 
statute  defining  it. 

§  3347.  The  application  and  eiBfect  of  certain  portions  of  Appuoa- 
this  act  are  declared  and  regulated  as  follows  ;  except  that,  certain 
where  a  particular  provision,  included  within  a  chapter  or  thereof, 
a  portion  of  a  chapter,  specified  in  a  subdivision  of  this  sec-  and  quai. 
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tion,  expressly  designates  the  courts,  persons,  or  proceed- 
ings, affected  thereby,  that  provision  is  deemed  excluded 
from  the  application  and  effect,  prescribed  in  the  subdi- 
vision : 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil 
prisoners  only,  except  that  section  122,  and  article  third  of 
title  second  thereof,  apply  to  all  prisoners,  civil  or  criminaL 

2.  In  chapter  third,  sections  303,  304,  305,  and  306  apply 
to  trial  jurors  upon  the  trial  of  an  indictment  or  other 
criminal  cause  ;  as  prescribed  in  subdivision  seventh  of  this 
section,  with  respect  to  the  application  of  titles  third  and 
fourth  of  chapter  tenth,  and  as  specified  in  the  next  two 
sections. 

3.  In  chapter  fifth,  sections  446,  449,  450,  454,  455,  and 
458  to  468,  both  inclusive,  apply  to  an  action  commenced,  in 
any  court  of  the  State,  on  or  after  the  first  day  of  Septem- 
ber, 1877. 

4.  The  remainder  of  chapter  fifth,  and  the  whole  of 
chapter  sixth,  apply  only  to  an  action  commenced,  on  or 
after  the  first  day  of  September,  1877,  in  the  supreme  court, 
a  superior  city  court,  the  marine  court  of  the  city  of  New- 
York,  or  a  county  court. 

5.  Chapter  seventh,  excluding  section  548,  and  articles 
first  and  second  of  title  fourth  thereof,  applies  only  to  an 
action,  in  one  of  the  courts  specified  in  subdivision  fourth 
of  this  section,  in  which  an  application  for  au  order  of 
arrest,  an  injunction  order,  or  a  warrant  of  attachment 
against  property,  is  made,  on  or  after  the  first  day  of  Sep- 
tember, 1877.  Articles  first  and  second  of  title  fourth  of 
that  chapter  apply  only  to  proceedings  taken,  in  one  of 
those  courts,  on  or  after  that  date. 

6.  Chapter  eighth  applies  only  to  the  proceedings  taken 
on  or  after  the  first  day  of  September,  1877,  in  an  action  or 
special  proceeding  in  one  of  the  courts  specified  in  subdi- 
vision fourth  of  this  section;  except  that  sections  721,  722, 
724  to  727,  both  inclusive,  and  817  to  819,  both  inclusive, 
apply  to  all  courts  of  record  ;  sections  728,  729,  730,  749, 

787,  788,  810  to  816,  both  inclusive,  and  826,  to  proceed 
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ings,  taken,  on  or  after  that  day,  in  any  court  or  before  any 
officer  or  body ;  and  sections  723,  764,  765,  789,  790,  and 
825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and 
article  second  of  title  fifth,  apply  only  to  proceedings  taken, 
on  or  after  the  first-day  of  September,  1877,  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section.  Titles 
third  and  fourth,  and  article  first  of  title  fifth,  of  that  chap- 
ter apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a 
term  of  a  court,  commencing  not  less  than  twenty  days  after 
the  first  day  of  May,  1877.  Subject  to  that  qualification, 
they  apply  to  jurors  selected  under  the  statutes,  remaining 
unrepealed  after  that  day,  and  the  lists  and  ballots  prepared 
accordingly  ;  until  new  jurors  are  selected,  and  new  lists 
and  ballots  are  prepared,  as  prescribed  in  those  titles.  The 
same  portions  of  chapter  tenth,  excluding  article  third  of 
title  third,  apply  equally  to  a  criminal  and  a  civil  action  or 
special  proceeding,  and  to  a  court  of  criminal  and  a  court  of 
civil  jurisdiction.  But  title  third  does  not  affect  any  special 
provision  of  law,  remaining  imrepealed  after  the  first  day 
of  May,  1877,  whereby  trial  jurors  are  directed  to  be  pro- 
cured, for  a  particular  court  of  record,  from  a  particular 
locality ;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or 
attendance  of  jurors  from  the  particular  locality,  or  the  dif- 
ferent jury  districts,  is  regulated.  Each  of  those  provisions 
becomes  applicable  to  and  affects  the  selecting,  drawing, 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that  title, 
in  like  manner  as  it  applied  to  and  affected  the  statutes 
previously  in  force,  upon  the  same  subject  So  much  of 
the  provisions  of  title  fourth,  as  relates  to  the  remission  or 
enforcement  of  a  fine  imposed  upon  a  trial  juror,  applies  to 
a  fine  imposed  upon  a  grand  juror,  as  pK»cribed  in  the 
statutes  remaining  unrepealed,  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title 
first,  and  the  whole  of  title  third,  apply  only  to  proceed- 
ings in  one  of  the  courts  specified  in  subdivision  fourth  of 
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this  section,  taken  oxk  or  after  the  first  day  of  September, 
1877.  Bat  where  an  action  has  been  commenced  in  either 
of  those  courts,  before  that  date,  a  judgment  by  default 
must  be  taken  therein,  as  prescribed  by  the  statutes  in  force 
on  the  thirty-first  day  of  August,  1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  touch- 
ing the  review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution 
issued,  on  or  after  the  first  day  of  September,  1877,  out  of 
a  court  of  record,  other  than  an  execution  issued  out  of 
such  a  court,  and  directed,  pursuant  to  law,  to  a  constable 
or  marshal ;  and  to  sales  and  other  proceed  ings^  by  virtue 
of  an  execution  directed  to  a  sheriff,  and  delivered  to  him, 
after  that  date.  Sections  141Sand  1414,  and  sections  1417 
to  1427,  both  incltwive,  apply  only  to  a  case  where  such  an 
execution  is  issmed  out  of  one  of  the  courts  specified  in  sub 
division  fourth  of  this  section ;  or  where  a  warrant  of  at- 
tachment against  property  is  granted  on  or  after  that  date, 
in  an  action  brought  in  one  of  those  courts.  Title  third  of 
that  chapter  applies  only  to  an  execution,  issued  upon  a 
judgment  rendered  in  one  of  those  courts. 

11.  So  much  of  chapters  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  eighteenth,  nineteenth,  and  twentieth,  as  regu- 
lates the  proceedings  to  be  taken  in  an  action  or  special  pro- 
ceeding, and  the  effect  thereof,  applies  only  to  an  action  or 
a  special  proceeding  conunenced  on  or  after  the  first  day  of 
September^  1880,  except  that  sections  1670  to  1686,  both 
inclusive,  apply  also  to  the  proceedings  therdn  specified 
taken  after  that  date  in  an  action  theretofore  commenced,  or 
upon  a  judgment  theretofore  rendered,  and  section  1674 
applies  to  a  notice  of  pendency  of  action  theretofore  or  there- 
after filed;  sections  1880  to  1892,  both  inclusive,  do  not 
apply  to  an  action  upon  any  bond  therein  specified,  where 
an  order,  allowing  any  person  to  prosecute  the  bond  in  the 
name  of  the  people,  has  been  duly  made  before  that  date 
and  is  then  in  force,  in  which  case  future  actions  upon  the 
same  bond  are  regulated  by  the  laws  in  force  on  the  day 
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before  that  date,  notwithstanding  the  repeal  thereof ;  sec-  '™**' 
tions  2181  to  2187,  both  inclusive,  2197  to  2199,  both  in- 
clusive, and  2213  to  2218,  both  inclusive,  apply  aLso  to  a 
case  where  a  discharge  is  thereafter  granted,  and  sections 
2228  to  2230,  both  inclusive,  apply  also  to  trustees  thereto- 
fore or  thereafter  appointed  in  proceedings  taS^en  under  any 
statute  superseded  by  the  title  containing  those  sections ; 
sections  2253  to  2265,  both  inclusive,  apply  also  where  a 
final  determination  has  been  made  before  the  first  day  of 
September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to 
the  process  issued  thereupon ;  sections  2320  to  2344,  both 
inclusive,  apply  also  to  proceedings  taken  before  that  date 
under  any  statute  superseded  by  the  title  containing  them, 
whether  a  conunittee  has  or  has  not  been  appointed ;  sec- 
tion 2687  applies  also  to  every  payment  or  deposit  therein 
specified  made  on  or  after  the  first  day  of  September,  1880 ; 
and  sections  2798  to  2801,  both  incluisive,  apply  also  to  a 
case  where  a  decree  for  the  sale  or  other  disposition  of  the 
real  property  of  a  decedent  has  been  duly  m^de  before  that 
date  in  a  surrogate's  coui*t 

12.  So  much  of  chaptef&  nineteenth  and  twentieth,  as 
relates  to  the  jurisdiction  of  the  several  courts  therein 
specified^  appU^  only  to  an  action  or  special  proceeding 
commei^ed  on  or  after  the  first  day  of  Septraaber^.  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  aad  third 
apply  only  to  an  action  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section. 

§  3848.  Where  a  provision  of  this  act  is  made  applica-  id.  •  what 
ble  by  the  last  section,  to  an  action  or  a  special  proceeding  oom!?*^ 
commeneed  on  or  after  a  day  therein  specified,  if,  before  mlnTot 
that  date,  a  summons  in  an  action,  or  a  citation  issued  from  Sto!!***' 
a  surrogate's  court,  has  been  served  upon  one  or  more,  but 
not  upon  all,  of  the  persons  to  be  served  ;  or  an  order  for 
the  service  of  a  summons  as  prescribed  in  article  second  of 
title  first  o£  chapter  fifth  of  this  act  has  been  made ;  or,  in 
a  special  proceeding,  elsewhere  than  in  a  surrogate's  court, 
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™'''''-  the  petition  or  other  paper,  upon  which  the  first  order,  pro- 
cess,  or  other  mandate  may  be  made  or  issued,  has  not  been 
presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

^roceed-*^  §  3349.  Where  any  provision  of  this  act  is  made  appli- 
u"rfder*  ^  Cable  to  f uturc  proceedings  in  an  action  or  special  proceed- 
statutes.  ^^&  *^^  proceedings  therein,  until  the  provision  in  question 
becomes  applicable,  are  governed  by,  and  must  be  conducted 
according  to  the  laws  in  force  on  the  day  before  the  pro- 
vision takes  effect,  except  as  otherwise  prescribed  in  sub- 
division seventh  of  the  last  section  but  one. 

Effect  of       §  3350.  A  jury,  for  the  trial  of  an  indictment  or  other 

this  act,  .      .      ,  J.       X  J?  .^     ^  J 

upon  trial  Criminal  cause,  at  a  term  of  a  court  of  record,  commencing 
and^ju-  on  or  after  the  twenty-first  day  of  May,  1877,  must  be  pro- 
Srtminai  curcd  from  the  trial  jurors  selected,  drawn,  and  notified,  as 
prescribed  in  this  act,  for  the  term  of  the  court  at  which  it 
is  triable,  including  the  talesmen  or  additional  jurors,  pro- 
cured as  prescribed  therein  ;  and  the  same  must  be  tried  by 
the  jury  so  formed.  But  the  statutes  remaining  unrepealed 
after  the  first  day  of  September,  1877,  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal 
cause,  or  prescribing  the  cases  where  talesmen  or  additional 
petit  jurors  must  be  summoned  in  a  criminal  cause,  remain 
unaffected  by  this  act,  and  are  applicable  to  the  proceed- 
ings taken  as  prescribed  in  this  act,  and  to  the  trial  jurors 
therein  specified. 

Id.;  upon  §  8361.  This  act  does  not  affect  any  provision  of  the  stat- 
row  aJd"  utcs,  remaining  unrepealed  after  the  first  day  of  September, 
juries.      jg^^^  relating  to  grand  jurors  or  grand  juries ;  except  as 

follows : 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877, 
upon  a  person  drawn  as  a  grand  juror,  and  didy  summoned 
to  attend  a  term  of  a  court  of  record  as  a  grand  juror,  as 
prescribed  in  those  statutes,  must  be  imposed  as  prescribed 
in  article  fourth  of  title  third  of  chapter  tenth  of  this  act ; 
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and  sections  1078  to  1077  of  this  act,  both  inclusive,  apply 
to  such  a  person,  as  if  he  had  been  drawn,  and  notified  to 
attend,  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists 
of  petit  jurors,  the  ballots  containing  their  names,  the  box 
or  boxes  in  which  those  ballots  are  deposited  or  contained, 
the  selecting,  drawing,  summoning,  or  empanelling  of  petit 
jurors,  the  imposition  of  a  fine  upon  a  petit  juror,  or  the 
enforcement,  reduction,  or  remission  thereof,  it  is  deemed 
to  refer  to  the  same  subject,  as  provided  for  in  this  act,  in 
like  manner  as  it  refers  to  those  statutes. 
• 

§  3352.  Nothing  contained  in  any  provision  of  this  act,  id.;  upon 
other  than  in  chapter  fourth,  renders  inefEectual,  or  other-  fngs  uk' 
Wise  impairs,  any  proceeding  m  an  action  or  a  special  pro-  rights  ao- 
ceeding,  had  or  taken,  pursuant  to  law,  or  any  other  lawful  etof, 
act  done,  or  right,  defence,  or  limitation,  lawfully  accrued  former 
or  established,  before  the  provision  in  question  takes  eflEect ; 
unless  the  contrary  is  expressly  declared  in  the  provision 
in  question.     As  far  as  it  may  be  necessary,  for  the  purpose 
oi  avoiding  such  a  result^  or  carrying  into  effect  such  a 
proceeding  or  other  act,  or  enforcing  or  protecting  such  a 
right,  defence,  or  limitation,  the  statutes  in  force  on  the  day 
before  the  provision  takes  effect,  are  deemed  to   remain  in 
force,  notwithstanding  the  repeal  thereof. 

§  3353.  This  act  does  not  affect  the  appointment  of  a  id. ;  apoo 
term,  or  the  designation  of  one  or  more  judges  to  hold  a  ip^itTt- 
term,  made  pursuant  to  the  statutes  in  force  on  the  thirty-  Spms.^' 
Sirst  day  of  August,  1877,  until  new  terms  are  appointed, 
>T  one  or  more  judges  are  newly  designated,  as  prescribed 
in  this  act. 

§  3354.  This  act  does  not  create  a  vacancy  in  any  office  la. ;  upon 
>r  employment,  designated  or  referred  to  therein,  by  the  2nd^" 
dtle  or  description  thereof,  contained  in  the  statutes  in  force  ^  ^^' 
)n  the  day  before  the  provision  referring  thereto  takes  effect 
>r  by  another  title  or  description ;  nor  does  it  affect  any 
provision  of  those  statutes,  relating  to  the  amount,  or  the 
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time  or  the  mode  of  payment,  of  the  compensation  of  an 
officer  or  employee,  so  designated  or  referred  to,  who  is  in 
office  or  employed  on  that  day:  except  that  where  the 
tenure  of  his  office  or  employment  is  not  prescribed  in  this 
act,  he  may  be  removed  at  pleasure  by  the  court,  officer,  or 
officers,  authorized  r?y  this  act  to  appoint  a  person  to  dis- 
charge the  same  duties.  Until  he  is  removed,  or  his  office 
or  place  becomes  otherwise  vacant,  the  provisions  of  this 
act  apply  to  him,  and  to  the  discharge  of  his  dutiea  The 
court,  officer,  or  officers,  authorized  by  this  act  to  appoint 
a  person  to  an  office  or  employment,  may  from  time  to  time 
fill  a  vacancy  therein. 

this^ftot         ^  3355.  For  the  purpose  of  determining  the  effect  of  the 

d^med    different  provisions  of  this  act  with  respect  to  each  other, 

been       they  are  deemed  to  have  been    enacted   simultaneously. 

etc.         For  the  purpose  of  determining,  the  effect  of  this  act  upon 

other  acts,  and  the  effect  of  other  acts  upon  this  act,  this 

entire  act  is  deemed  to  have  been  enacted  on  the  sixth  day 

of  January,  in  the  yeai'  eighteen  hundred  and  eighty ;  and 

all  acts  passed  after  the  last  mentioned  date  are  to  have 

the  same  effect  as  if  they  were  passed  after  this  act 

When  §  3356.  Subject  to  the   qualifications  contained  in  the 

effect  foregoing  sections  of  this  title,  this  act  shall  take  effect  as 
follows :  titles  third  and  fourth,  and  article  first  of  title 
fifth  of  chapter  tenth,  on  the  first  day  of  May,  in  the  year 
1877 ;  the  remainder  of  chapters  first  to  thirteenth,  both 
inclusive,  on  the  first  day  of  September,  in  the  year  1877 ; 
chapters  fourteenth  to  twenty-first,  both  inclusive,  on  the 
first  day  of  September,  1880;  and  this  chapter  imme- 
diately. 
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CHAPTER    301« 


AN  ACT 


TO  AMEND    THE  CODE  OP  CIVIL  PROCEDURE. 

Passed  May  15,  1880 ;  fhree-fifths  being  present. 

Tlie  People  of  the  State  of  New  Yot\  represented  m 
Senaie  and  AaaembVy^  do  enact  aafoUowa : 

Section  1.  Section  seventeen  hundred  and  eighty-six,  of  SSi^nSSd. 
the  Code  of  Civil  Procedure,  is  hereby  amended  so  as  to 
read  as  follows : 

§  1786.  An  action  specified  in  the  last  section  may  be  f  J^^Jey- 
maintained  by  the  attorney-general  in  the  name  and  in  be-  «®^®'^- 
half  of  the  people,  and  whenever  a  creditor  or  stockholder 
of  any  corporation  submits  to  the  attorney-general  a  writ- 
ten  statement  of  facts,  verified  by  oath,  showing  grounds 
for  an  action  under  the  provisions  of  the  last  section,  and 
the  attorney-general  omits  for  sixty  days  after  this  submis-  SJ^JJ^* 
sion  to  commence  an  action  specified  in  the  last  section,  Soider^' 
then  and  not  otherwise,  such  creditor  or  stockholder  may  S  a>5i?f  ^ 

for leaT6 

apply  to  the  pi'oper  court  for  leave  to  commence  such  an  ^en^^'an 
action,  and  on  obtaining  leave  may  maintain  the  same  ac-  *^"®°* 
cordingly. 


AMENDATORY  ACT— CHAPTER  301. 


• 


^^*S^^        §  2.  Section  two  thousand  and  eleven  of  the  Code  of 

amended.        ^  <^^ 

Civil  Procedure  is  hereby  amended  so  as  to  read  as  fol- 
lows: 
Sueto"''      §  2011.  A  writ  shall  not  be  issued,  by  virtue  of  either 
prtewie?    of  the  last  three  sections,  to  bring  up  a  prisoner,  sentenced 
aenSnce    *^  death,  uor  shall  it  be  issued  to  bring  up  a  prisoner  con- 

pffeation^  the  application  is  made  in  behalf  of  the  people  to  bring 

of  people.       ,         ^^  ,  ,  .       •  ^^ 

him  up  as  a  witness  on  the  trial  of  an  indictment ;  and 
then  only  by  and  in  the  discretion  of  a  justice  of  the 
supreme  court,  or  a  judge  of  a  superior  city  court,  upon 
such  notice  to  the  district  attorney  of  the  county  wherein 
the  prisoner  was  convicted,  and  upon  such  terms  and  con- 
ditions, and  under  such  regulations,  as  the  judge  may  pre- 
scribe. 

§  3.  This  act  shall  take  effect  on  the  second  day  of  Sep 
tember  next. 


CHAPTER  522. 


ANAOT 

SUPPLEMENTAL  TO  OHAPTEB  ONE  HUNDEED  AND 
SEVENTY-EIGHT,  OP  THE  LAWS  OF  EIGHTEEN  HUN- 
DBED  AND  EIGHTY,  ENTITLED  "AN  ACT  SUPPLEMEN- 
TAL TO  THE  CODE  OP  CIVIL  PBOCEDURE." 

Passed  May  81,  1880 ;  thiee-fifths  being  present. 

« 

The  People  of  the  State  of  New  York^  repre^fniedm  SeruUe 
cmd  A^embly^  do  enact  as  follows : 

Section  1.  Chapter  one  hundred  and  seventy-eight  of  the  how  to  be 
laws  of  eighteen  hundred  and  eighty,  entitled  "An  act  JJ^S*^** 
supplemental  to  the  Code  of  Civil  Procedure,"  shall  not  be  ®^*^ 
printed  or  published  for  the  use  of  the  State,  or  of  any  State 
department,  or  State  officer,  or  otherwise  in  any  manner,  at 
the  expense  of  the  State,  except  in  the  volumes  containing 
the  laws  of  this  session  of  the  legislature  to  be  printed  and 
published  as  prescribed  by  law ;  nor  shall  it  be  printed  or  Not  in 
published  in  any  newspaper  at  the  expense  of  the  State  or  pjgj™  •* 
of  any  county,  but  the  same  and  the  section  amended  by  ®^p«*»^ 
said  act,  and  also  any  other  acts  which  may  be  passed  at 
this  session,  amending  the  same,  shall  be  printed  and  pub-  fjf^^f 
lished  in  a  separate  volume  of  the  session  laws,  which  shall 
contain  no  other  laws.     The  said  supplemental  act  shall  be 
separately  indexed  at  the  end  of  the  said  volume,  but  the  separately 
other  act  or  acts  in  the  said  volume  shall  not  be  indexed. 

m 

§  2.  This  act  shall  take  effect  immediately. 
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AMATEMBWt :  SBOTIOK. 

of  Action  of  ejectment IS^l 

id.;  action  to  be  divided,  after  death  of  party,  when,  etc 1523,  1528 

and  revival  of  action  for  chattel 1786 

of  action  by  executor  or  administrator 1828 

action,  etc.,  not  to  abate  on  account  of  change  of  name  of  defendant ;  amendment, 
etc   2417 

Abskngb: 

of  witness  to  will  must  be  accounted  for,  before  testimony  dispensed  with,  on  pro- 
bate of  will 2619 

id. ;  proof  of  handwriting  of  testator,  when  admitted 2620 

testimony  taken  upon  prouate  of  will  may  be  used  on  hearing  for  revocation  of 
probate,  when  witness  absent  from  the  State 265l 

Abseittes  : 

for  temporary  administration  upon  estate  of  absentee.  (See  Administratob,  tem- 
porary.) 

Account: 

of  proceeds  of  sale,  etc.,  of  real  estate  of  Infants,  etc.,  must  be  directed,  etc 2861 

definition  of  "judicial  settlement  of  account",  and  "intermediate  account",  as 

used  in  chapter  on  surrogate's  court 2514 

decree  settling,  in  surrogate's  court,  must  contain  summary  thereof 2551 

when  justice  of  the  peace  has  jurisdiction  in  action  on 2868 

pleading  in  action  on  account  in  justice's  court 2941 

party  may  be  compelled  to  exhibit,  in  such  court 2942 

judgment  in  justice's  court  when  accounts  exceed  1400 2950 

action  in  justices'  courts  of  Albany  and  Troy,  when  accounts  exceed  $400 8228 

clerk  of  court  of  appeals  to  render  account  of  fees 8288 

id. ;  as  to  justice  of  the  peace  in  Brooklyn 8118 

id.;  as  to  derks  of  certain  courts  of  New- York  and  Brooklyn 8284 

Id.;  as  to  certain  county  clerks  and  registers 8285 

what  fees  are  to  be  accounted  for  by  officer 8286 

ACCOUZIT  OF  TSBTAMEI7TART  TRUSTEE: 

intermediate  accounting  by  testamentary  trustee 2802 

id.;  when,  may  be  compulsory *. 2803 

Judicial  settlement  of  account  of  testamentary  trustee,  bow  compelled 2807 

id.;  who  may  apply  therefor;  proceedings  thereupon 2&0S,  2809 

id.;  on  petition  of  such  trustee 2810 

id.,  certain  provisions  as  to  settlement  of  executor's  accounts  made  applicable  to.  2811 

AiXOXJin  OF  Guardiak: 

judicial  settlement  of  account  may  be  allowed,  on  his  own  petition 2835 

ward  or  new  guardian  may  require 2837 

to  be  made  and  filed  yearly  in  surrogate's  office 2842 

affidavit  to  be  annexed  thereto 2843 

must  be  annually  examined  by  surrogate 2844 

proceedings  when  such  account,  etc.,  not  filed  or  defective 2845 

when  judicial  settlement  of,  may  be  compelled 2847 
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id.;  as  to  gaardian  of  person 2848 

when  guardian  may  compel  judicial  settlement  of 2849 

citation  and  proceedings  thereupon 2850 

certain  provisions  relative  to  accounts  of  executors  made  applicable  to 2850 

appointed  by  will  or  deed,  intermediate,  may  be  required 2855 

affidavit  thereto;   examination   thereof;    proceedings  when  same  not    filed  or 

defective 2855 

when  surrogate  may  compel  judicial  settlement  of  account  of  gnardiim  by  deed 

or  will 2856 

proceedings  thereon,  same  as  when  guardian  appointed  by  surrogate 2856 

effect  of  decree  for  such  settlement , 2857 

Account  of  Ezbcutor  or  Administrator,  Sbttleicbnt  of: 

additional  allowance  on 256S 

by  executor  of  deceased  executor 2006 

application  for  settlement  of,  on  petition  for  revocation  of  letters  teatamentaiy,  eta.  2680 

proceedings  thereupon 2600 

neglect  to  appear  on  citation  is  ground  for  summary  revocation  of  letters 2601 

decree  on,  may  award  relief  for  not  setting  apart  exempt  property 2721 

intermediate  accounting,  when  voluntary 272S 

id. ;  when  compulsory 2723 

when  surrogate  may  require  judicial  settlement  of  account 2724»  2735 

who  may  apply  for  accounting;  citation  thereupon 2726 

order  to  account ;  supplemental  citation 2727 

person  cited  may  bring  in  other  parties ;  proceedings  thereupon 2728 

executor,  etc.,  may  petition  for  judicial  settlement;  citation  thereupon 2729 

hearing 2730 

creditor,  etc.,  not  cited,  may  contest 2731 

executor  whose  letters  have  been  revoked  may  petition;  proceedings 2739 

affidavit  to  be  annexed  to  account 2788 

vouchers  to  be  produced ;  evidence  of  payment  in  case  of  lost  voucher. 3734 

accounting  party  to  be  examined,  etc. .  t? 2733 

account  of  executor,  etc.,  may  at  any  time  be  ordered  filed 2735 

compensation  of  several  executors  or  administrators 2736 

when  compensation  not  allowed 2737 

one  compensation  allowed  on  different  letters 2738 

surrogate  may  determine  certain  claims ;  hearing  of  contest 2739 

effect  of  the  statute  of  limitations  on  such  claims 2740 

surrogate  may  allow  for  property  lost,  etc • 2741 

effect  of  judicial  settlement  of  account 274S 

decree  for  payment  and  distribution 2748 

id. ;  when  speeifio  property  may  be  delivered 2744 

id. ;  when  monev  may  be  retained 2745 

id. ;  share  of  infant 2746 

legacy,  etc,  to  unknown  person  to  be  paid  into  State  treasury;   claims  thereto. . .  2747 

when  legacy,  etc.,  to  be  paid  to  county  treasurer 3748 

executor,  etc.,  may  be  compelled  to  render  account,  on  application  of  creditor  for 
sale,  etc.,  of  real  property v  2753 

Action  : 

not  allowed  on  mortgage  debt,  while  foreclosure  is  pending,  except,  etc. . .   .1628-1630 

for  money  only,  not  a^cted  by  provisions  as  to  action  for  a  nuiluinoe 1663 

against  guardian,  trustee,  etc.,  holding  over,  etc.;  damages  therein 1661 

for  real  property,  when  infant  may  maintain  in  his  own  name 1686 

on  undertaking  in  action  for  chattel,  when  maintainable 1733 

for  suing,  etc.,  in  name  of  another 1900 

for  causing  death  by  neffligenee  may  be  brought  by  executor,  etc.,  when 1902 

for  slander  of  a  woman  by  imputing  unchastity 1906 

when,  for  libel  cannot  be  maintained 1907-1908 

by  transferee  of  claim 19W 

upon  judgment  regulated.. 1913 

ancillary,  for  discovery  abolished 1914 

upon  a  penal  bond 1915 

by  surely  or  trustee,  to  recover  costs 1916 

upon  lost  negotiable  paper 1017,  1918 

by  tax  payer,  against  a  public  officer 1925 
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bj  and  against  certain  county^  town,  and  municipal  officers 1926-1931 

to  charge  judgment  upon  property  of  joint  debtors  not  personally  served  with 

summons 1937-1941 

composition  by  one  joint  debtor  ;  effect  of,  etc 1942-1944 

against  persons  engaged  in  transporting  passengers,  etc 1945 

may  be  maintained  against  partner,  not  joined  as  defendant  in 1940 

certiorari  cannot  issue  to  review  determination  of  court  of  record  or  judge  thereof, 

in  a  civil  action 2121 

for  damages  by  person  dispossessed  by  summary  proceedings  to  recover  possession 

of  land 2263 

by  person  wrongfully  evicted  from  real  property  by  proceedings  for  discovery  of 

death  of  life-tenant 2318 

to  compel  conveyance  of  real  property  of  lunatic,  infant,  etc 2345-2347 

against  party  revoking,  to  recover  costs,  etc.,  of  arbitration 2384,  2385 

on  undertaking  on  appeal  from  surrogate's  court,  when  not  to  be  brought 2575 

on  bond  of  executor,  etc.,  for  money  received  in  same  or  another  capacity. .  2596-2609 

temporary  administrator,  how  far  may  maintain  or  defend i 2676 

time  of  pendency  of  action  between  creditor  and  executor,  etc.,  not  a  part  of  time 

limited  for  certain  proceedings , 2751 

for  reimbursement  from  after-discovered  property ,  after  sale,  etc.,  of  real  property 

of  decedent  for  payment  of  decedent's  debts 2801 

definition  of,  as  used  in  the  new  revision  3333 

division  of  actions  into  civil  and  criminal 3335 

definition  of  criminal  action 3336 

id.;  of  civil  action 3337 

parties  to  civil  action  how  styled 3338 

distinction  between  actions  at  law  and  suits  in  equity  abolished 3339 

application  of  provisions  concerning  commencement  of  action,  and  parties  there- 
to   3847,  3348 

proceedings  rightfully  taken  in,  not  affected  by  this  act 3352 

by  or  against  unincorporated  association.    (See  Association.) 

by  or  against  corporation.    (See  Corporation.) 

for  proceedings,  etc.,  in  action  for  divorce  and  for  separation.    (See  Divorce  ; 

Separation.  ) 
for  proceedings,  etc.,  in  action  to  annul  marriage.    (See  Marriage.) 
pendency  of.     (See  Notice  of  Pendency  op  Action.) 
m  behalf  of  the  people.    (See  People  of  the  State  ;  Attorney-General.) 
for  public  funds  converted.    (See  Public  Funds.) 
to  establish  wills.     (See  Will.) 
against  next  of  kin,  heirs,  etc.,  of  deceased  debtor.      (See  Creditor.) 

Action  for  a  Chattel: 

certain  writs  abolished 1688 

when  may  be  maintained 1689 

when  cannot  be  maintained 1690 

second,  cannot  be  maintained  after  judgment  against  plaintiff,  etc 1691 

when,  may  be  maintained  by  assignee 1692 

jurisdiction,  etc.,  when  replevin  precedes  summons 1693 

when  plaintiff  in,  may  require  sheriff  to  replevy 1694 

requisites  of  aflidavit  for  replevin,  in 1695,  1696 

id.,  where  several  chattels  are  to  be  replevied 1697 

provision  where  part  only  of  chattels  is  replevied 1698 

requisites'of  plaintiff's  undertaking  for  replevin 1699 

duty  of  sheriff  in  replevying  chattel 1700 

how  chattel  to  be  taken  from  building,  in 1701 

replevied  chattel,  how  kept ;  sherlfi^s  fees,  how  taxed,  etc 1702 

when  defendant  may  except  to  sureties ;  proceedings  thereon 1703 

when  defendant  may  reclaim  chattel ;  proceedings  thereupon 1704 

sureties  in  undertaking,  when  and  how  to  justify 1705 

when  and  to  whom  sheriff  must  deliver  chattel,  in. . , 1706 

penalty  for  wrong  defivery  by  sheriff,  in 1707 

undertaking  in,  to  whom  to  be  delivered 1708 

claim  of  title  by  third  person ;  proceedinffs  thereupon 1709 

action  against  sheriff  on  such  claim  of  tiue 1710 

indemnity  to  sheriff  against  such  action 1711 

when  agent,  attorney,  etc.,  may  make  affidavit  in 1712 
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second  and  subsequent  replevin  ;  proceedings  thereupon 1713 

replevin  in,  when  order  of  arrest  granted 1714 

return  bj  sheriff  after  replevin,  in 1715,  1716 

replevin  papers  to  form  part  of  judgment-roll  in 1717 

action  not  affected  bv  failure  to  replevy 1718 

when  and  how  plaintiff  may  abandon  his  claim  in  part 1719 

title  how  stated  in  pleading,  in 1720 

wrongful  taking  or  detention  how  stated  in  complaint 1721 

damages  when  chattel  injured  by  defendant 1722 

answer  putting  plaintiffs  title  in  issue  in 1723 

answer  that  chattel  was  distrained  doing  damage 1724 

defendant  in,  may  demand  judgment  for  return «. . . .  1725 

verdict,  etc.,  in,  wliat  to  state. 1726 

substitute  in  certain  cases  for  finding  of  value  in 1727 

verdict,  etc.,  for  part  of  several  chattels  ;  judgment 1728 

damages  how  ascertained  on  default,  in 1729 

final  judgment  in  ;  docketing,  etc '. 1730 

execution  in  ;  contents  thereof,  etc 1731 

sheriffs  power  to  take  chattel  on  such  execution 1733 

action  on  undertaking  in,  when  maintainable 1733 

sheriffs  return  is  presumptive  evidence  in  such  action 1731 

injury,  etc. ,  no  defence  to  sach  action,  except,  etc 1735 

abatement  and  revival  of 1736 

action  for  chattel  forfeited  by  statute 1893 

when  plaintiff  entitled  to  costs,  of  course,  in 3228 

when  defendant  entitled  to  costs,  of  course,  in  such  action 3229 

when  increased  cost  allowed  to  defendant 8258,  :)259 

costs  allowed  on  settlement  of  such  action 3260 

application  of  provisions  concerning,  after  July  1, 1879 3347 

Action  in  Justice's  Coubt,  generally  : 

of  what  actions,  justice  of  the  peace  has  jurisdiction 2861-2869 

on  bond  given  by  third  person  on  claim  to  property  attached 2913 

when  defendant  in  such  action,may  maintain  action  on  such  bond 2914 

on  undertaking  in  action  for  chattel ;  evidence  therein  ;  defence  thereto 2931 

when  cannot  l^  maintained  for  cause  constituting  a  counterclaim 2Hd47,  2948 

new,  to  be  brought,  after  answer  of  title 2953 

when  may  be  maintained  to  recover  costs  paid  on  answer  of  title 2954 

for  damages  against  defaulting  witness 2979 

on  judgment  against  joint  debtors 3021 

may  be  maintained  to  recover  back  costs  in  justice's  court,  wrongfully  collected.  3081 
may  be  maintained  against  person  suffering,  etc.,  animals  to  stray  in  highway. . .  3083 
fees  and  cost  in,  amount  of 3322-^338 

(See,  also.  Fees.) 

by  owner  of  animal  wilfully  set  at  large 3099 

by  petitioner  and  by  officer  in  such  case 3100 

how  and  by  whom  action  for  seizing  animal  maintainable 3108 

transfer  of,  to  another  justice  when  Justice  disqualified,  about  to  remove,  etc..  3150-3153 
for  false  imprisonment  against  sheriff,  etc.,  refusing  to  discharge  debtor  imprisoned 

on  justice's  execution,  etc 3035 

against  constable  for  failure  to  return  execution  of  justice,  etc 3039 

id. ;  for  failure  to  pay  over  money  collected,  etc 3041 

application  of  provisions  as  to  courts  of  record,  to  X.  T.  marine  court 3159 

transfer  of  action,  etc.,  pending  in  certain  local  courts,  to  supreme  court 3197 

county  oonrt  may  remove  to  itself  action  pending  in  such  local  courts,  when 3200 

jurisdiction  of  city  court  of  Yonkers,  in  civil  actions 3^03,  3201 

provisional  remedies  in  New- York  district  courts,  and  justices'  courts  of  Albany 

and  Troy 3310 

ICTioN  fob  a  Chattel,  in  Justices'  Court  : 

jurisdiction 2803 

when  action  for  a  chattel  nu^  be  brought 2919 

plaintiff  may  procure  replevin ;  affidavit  and  undertaking S930 

requisition • 8921 
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requisition ;  how  executed;  service  of  summons,  etc 2922 

return  of  constable 2928 

defendant  may  except  to  sureties ;  proceedings  thereupon 2924 

defendant  maj  reclaim  chattel ;  proceedings  thereon 2925 

joBtification  of  sureties 2926 

when  defendant  may'  be  arrested  in  action  for  taking,  etc,  chattel 2895 

when  and  to  whom  constable  must  deliver  chattel 2927 

penalty  for  wrong  delivery  by  constable 2928 

claim  of  title  by  third  person 2929 

defendant  may  demand  judgment  for  return 2980 

proceedings  in  the  action ;  action  on  undertaking 2981 

proceedings  when  summons  not  personally  served 2982 

when  action  not  affected  by  failure  to  replevy 2988 

undertaking  given  before  justice  in  sucn  action,  is  available  in  new  action  com- 
menced after  answer  of  title 2967 

transcript  of  judgment  in  action,  and  docketing 8019 

execution  upon  justice's  judgment  in  such  action 8038 

when  may  be  brought  before  justice  of  the  peace  in  Brooklyn 8117 

in  district  court  of  New- York,  or  justices'  court  of  Albany  or  Troy .8210, 8211 

when  may  be  brought  in  district  court  of  New-York 8215 

id. ;  when  may  be  brought  in  justices'  courts  of  Albany  and  Troy 8228 

AenON  to  FORBGLOfiE  LiBN  UPON  A  CHATTEL : 

when  and  in  what  courts  maintidnable. 1787 

warrant  to  seize  chattel;  proceedings  thereupon 1788 

contents  of  judgment  in 1789 

action  in  inferior  court 1740 

application  of  foregoing  provisions 1741 

may  be  brought  in  district  court  of  New- York 8215 

id.;  in  justices'  court  of  Albany  and  Troy .* 8228 

id.;  in  dty  court  of  Yonkers ^ . .  ^ ...  8208 

ADJOITBinCSHT  : 

of  proceedings  on  application  of  judgment  debtor  for  discharge  from  Imprison- 
ment on  execution 2209 

of  trial  on  submission  of  controversy  to  arbitration 2368 

in  action  before  justice  of  the  peace ;  when  justice  may  adjourn 2959 

id. ;  adjournment  on  application  of  plaintiff 2960 

id. ;  adjournment  on  application  of  defendant 2961-2964 

id. ;  subsequent  adjournments 2965 

id. ;  justice  may  impose  conditions  upon  adjournment 2966 

id. ;  adjournment  when  attachment  against  absent  witness  is  issued 2967 

id. ;  adjournment  not  to  exceed  ninety  days 2968 

id. ;  when  commission  is  issued 2988 

of  trial  of  certain  marine  causes,  in  N.  Y.  marine  court 8186 

ABMEASTTREMElfr  : 

of  dower.    (See  Dower.) 

vdth  will  annexed ;  when  and  to  whom  letters  may  be  issued 2648 

id. ;  application  for ;  proceedings  thereupon 2644 

id. ;  renunciation,  etc.,  of  persons  having  prior  right 2644 

id. ;  must  qualify,  give  bond,  etc 2645 

id. ;  must  be  cited  on  application  for  revocation  of  probate 2649 

id. ;  must  suspend  proceedings  pending  such  application 2650 

who  may  apply  for  appointment  of 2660 

X>etition  for  appointment  of 2660 

what  must  be  shown  on  application 2661 

citation  thereon  ;  effect  of  renunciation 2662 

when  may  be  appointed  without  citation 2662 

attorney-general  and  public,  when  to  be  cited 2668 

renunciation  of  right  to  administer,  how  made 2664 

persons  not  cited  may  appear  on  hearing 2665 

nearing  and  decree  in  such  proceedings 2666 

bond  of 2667 

as  to  account  of.    (See  Acooxtitt.) 

(See.  also,  Executor  and  ADicnnsTRATOB ;  Letters  of  ADMmiflTRATioH.) 
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appointment  of,  when  allowed 2668 

how  appointed 2669 

id. ;  upon  estate  of  absentee,  etc. . . . . « 2670 

id. ;  to  qualify 2671 

general  powers,  etc.,  of  temporary  administrator 2672 

id. ;  as  to  requiring  creditors  to  present  claims •  2678 

id. ;  as  to  paying  debts 2674 

id. ;  as  to  real  property 2675 

special  powers  of  temporary  administrator  of  absentee 2676 

id. ;  may  provide  for  family 2677 

deposit  of  money  by  temporary  administrator. ... 2678-2680 

revocation  of  letters  to.    (See  Kbyocatiok.) 

Ad  Quod  Dahhuic: 

writ  of,  shall  be  styled  writ  of  assessment  of  damages 2108 

(See  AssBssacBirr  of  Damages.) 
Afudayit  : 

ex  parte,  shall  not  be  received  in  evidence  on  trial  in  Justice's  court  except  by 

consent 3004 

may  be  received  on  appeal  from  justice's  judgment,  when  justice  dies,  etc   before 

making  return 8056 

id. ;  when  appeal  is  founded  on  error  in  fact,  etc 9057 

and  other,  paper  to  be  carefully  filed  and  preserved  by  justice  of  tiie  peace 8143 

definition  of 8843 

Albany,  Justices'  Court  of  : 

application  in  summary  proceedings  to  recover  land  may  be  made  to  justice  of . . .  2284 

Bervice*of  copy  of  complaint  with  summons  ;   proceedings  thereupon 8207 

id. ;  and  proof  of  service .• 3208 

action  to  be  commenced  by  summons .' 3209 

provisional  remedies,  etc.,  in 8210,  3211 

proceedings  when  title  to  real  property  is  in  question 321^ 

appeals 3213 

effect  of  this  act  upon  jurisdiction  and  proceedings 3214 

when  non-resident  of  city  may  be  required  to  file  security  for  costs,  in  action  in. .  3368 

3269 
ALiMOirr: 

in  action  for  divorce  or  separation 1769 

(See  DrYORCB ;  Separation.) 
Allowance  : 

additional,  to  plaintiff  in  foreclosure,  etc 8252,  8858 

id. ;  to  either  party  in  difBicult,  etc.,  cases 8253 

id. ;  limitation  of,  under  last  two  provisions 8254 

how  computed  on  taxation  of  costs 8268 

as  to  allowance  by  surrogate,  on  settlement  of  account  of  executor,  trustee,  etc 
(See  Account.) 

Amendment  : 

provisions  as  to,  in  actions,  apply  to  special  proceedings  instituted  by  State  writ.  1997 

of  defects  in  proceedings  on  appeal  from  surrogate's  court,  when  allowed 2575 

of  pleadings  in  justice's  court 2944 

may  be  allowed  of  papers,  etc,  on  appeal  from  judgment  of  justice 8049 

Akcillary: 

as  to  ancillary  letters.     (See  Letters  Testamentary;  Letters  of  Admimib- 

TBATION.) 

Animal: 

action  or  special  proceeding  relating  to,  found  stntying,  etc    (See  SxRATa.) 

Ansttee: 

in  partition,  may  controvert  title  of  plaintiff  or  co-defendant 1548 

court  must  ascertain  lights  of  parties,  before  judgment  in  partition  where  delead* 

antfidlsto 1645 
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of  defendant,  in  motion  to  determine  claim  to  real  property 1640,  1641 

of  defendant  in  action  to  compel  determination  of  claim  for  dower 1648 

title  how  stated  in,  in  action  for  chattel.  ^ 1720 

patting  plaintiff's  title  in  issue,  in  such  ac^on 1728 

tiiat  chattel  was  distrained  doing  damage,  in  such  action ...  1724 

of  defendant  in  action  for  diyoree 1757 

what  may  be  set  up  in,  in  action  for  separation 1765 

corporate  existence  need  not  be  proved  in  action  bj  or  against  corporation,  unless 

denied  by  yerified 1776 

misnomer  in  such  action  deemed  waived  unless  pleaded 1777 

time  to,  in  action  against  corporation  on  note,  etc,  how  extended 1778 

in  action  against  executor,  etc. ;  regulations  affecting 1817,  1824 

neglect  to  present  claim  not  available  as,  in  action  against  legatee,  etc.,  of  decedent  1887 
of  defendfuits  in  action  to  charge  judgment  upon  property  of  defendant  jointly 

indebted,  but  not  served 1089 

upon  return  of  precept  in  summary  proceedings  to  recover  possession  of  land.  2244,  2245 

in  action  for  chattel,  in  justice's  court  may  demand  judgment  for  return,  etc 2980 

in  justices'  tourt 2938 

id. ;  general  rules  of  pleading 2940 

id. ;  account  or  instrument  for  payment  of  money 2941 

id. ;  immaterial  variance  to  be  oisregarded « 2943 

id. ;  where  executor  or  trustee  is  a  party 2946 

id. ;  consequence  of  neglect  to  plead  counterclaim 2947 

id.;  the  last  section  qualified 2948 

id.;  answer  of  title 2951 

id.;  undertaking  thereupon 2953 

id.;  in  wliat  court  new  action  to  be  brought 2958 

id.;  when  action  to  be  discontinued 2954 

id.;  effect  of  failure  to  give  undertaking 2965 

id.;  answer  of  title  as  to  one  of  several  causes  of  action 2958 

in  new  action  after  discontinuance  upon  such  answer  of  title 2957 

in  proceedings  before  justice  relative  to  animal  found  straying 8090 

separate  owners  have  separate  right  to,  in  such  proceedings 8110 

(See,  also,  Dbfxngb;  Couktbrci«a.im.) 


from  judgment  in  action  for  dower ;  stay  of  execution,  etc 1616 

from  order  refusing  certiorari  or  habeas  corpus,  or  to  discharge,  etc.,  prisoner 

thereon 2058 

in  certiorari  or  habeas  corpus  cases,  by  the  people 2059 

prisoner  to  be  admitted  to  bail,  pending  an 2060-2062 

custody  of  prisoner  not  bailed  pending ;  recognizance,  etc 2063 ,2064 

in  mandamus  proceedings ;  stay  of  proceedings 2087 

from  final  order  awarding  absolute  writ  of  prohibition 2101 

certiorari  cannot  be  issued  to  review  determination  that  can  be  adequately  re- 
viewed by  2122 

from  final  order  made  in  summary  proceedings  to  recover  possession  of  real 

property 2260 

efi^t  of  such  appeal  limited  in  certain  cases 2261 

warrant  how  stayed  on  appeal  in  such  proceedings 2262 

in  such  proceedings  not  allowed  to  court  of  appeals,  except  by  order  of  general 

term 2261 

restitution  when  awarded  by  appellate  court  in  such  proceedings  ;  damages 2268 

from  order,  or  judgment,  on  award  in  controversy  submitted  to  arbitration 2381 

from  order  made  in  supplementary  proceedings 2488 

from  district  court  of  New- York,  and  from  justices'  courts  of  Albany  and  Troy.  8218 
how  far  provisions  concerning,  affect  review  of  proceedings  in  criminal  cause. . . .  8347 

Afpbal  from  Justicb  of  thb  Pbacb: 

justice's  judgment  must  be  reviewed  by  appeal 8044 

who  may  appeal ;  to  what  court  appeal  to  be  taken 8045 

appeal ;  when  and  how  to  be  taken 3046 

service  of  notice  on  justice ;  payment  of  costs  and  fee 8047 

service  of  notice  on  respondent 8048 

amendment,  when  allowed  8049 

undertaking  to  stay  execution  on  judgment 8050 

stay  of  proceedings .••.... 8061 
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proceedings  when  justice  is  dead,  etc .••••• 8068 

return 3058 

id. ;  when  justice  has  gone  out  of  office... 8054 

further  return ;  return  how  compelled 8056 

when  justice  is  dead,  etc i 8056 

when  error  in  fact  is  alleged 8067 

restitution  on  reversal 8068 

setting  off  costs  and  recovery 3069 

certain  sums  may  be  included  in  disbursements 3000 

i'udgment-roU  on 8061 

rearing  of  appeal ;  dismissal  thereof 8063 

judgment  thereon 8063 

when  new  trial  injustice's  court  may  be  ordered 8064 

proceedings  before  justice 3065 

for  a  new  trial  in  appellate  court;  when  new  trial  may  be  demanded 8068 

id.;  undertaking  to  be  given ,.   ......^ 8068 

id.;  offer  to  compromise  before  retain... ,«^.«.^  «,•.••.••«•.• 8070 

id. ;  proceedings  in  appellate  court 8071 

id. ;  offer  to  compromise  after  return 3072 

id. ;  amount  of  costs 8073 

in  proceedings  relative  to  animals  found  straying,  etc;  appeal  from  order  deter- 
mining claim  to  surplus 8066 

id. ;  appeal  from  order  on  demand  of  possession 8106 

id. ;  stay  of  proceedings,  how  obtained 8108 

id. ;  from  final  order  in  such  proceedings • .  3104 

id. ;  stay  of  proceedings  and  delivery  of  possession,  etc. 8105 

id. ;  proceedings  on  affirmance 8106 

Affbal  tuom' Surrogate's  Ck>URT: 

from  order  made  on  motion  for  new  trial 2548 

what  may  be  reviewed  on  appeal ;  order  or  decree  shall  not  be  revenwd,  onleflB 

party  is  prejudiced  2545 

costs  of  appeal 2588 

from  order  on  application  to  surrogate  for  additional  allowance 2564 

when  party  may  appeal 2568 

when  person  not  a  party  may  appeal 2508 

to  what  court  it  may  be  taken 2570 

intermediate  order,  how  reviewed 2571 

time  to  appeal 2572 

who  must  be  made  parties 2573 

appeal,  how  taken  ;  service  of  notice  of 2574 

certain  provisions  of  chapter  12,  concerning  parties;  death;  undertaking;  and 

amendments,  etc.,  made  applicable 2575 

appeal  may  be  on  the  law  or  the  facts ;  case  to  be  made,  etc 2576 

security  to  perfect  appeal 2577 

id.  I  where  decree  is  for  money  or  delivery  of  property,  etc 2578 

security  to  stay  proceedings  in  case  of  commitment 2579 

amount  of  undertaking',  how  fixed 2580 

requisites  of  undertaking 2581 

decree  for  probate,  etc.,  how  far  suspended  by  appeal 2588 

oecree  revoking  probate,  etc.,  not  stayed • 2688 

perfected  appeal  stays  proceedings  in  other  cases 2584 

appefkl,  how  heard ;  proceedings  thereupon 2585 

tK}wer  of  appellate  court ;  further  testimony 2586 

judgment  or  order  upon  appeal «  2587 

awaird  of  jury  trial  upon  reversal  in  probate  cases • 2588 

in  proceedings  to  dispose  of  real  property  for  payment  of  debts  of  decedent ;  sale 

after  appeal 2789 

Affbal  ik  Mabihe  Coubt  of  thb  Gitt  of  Nbw-Yobk.    (See  Nbw-Yobx,  Mabhtb 
Ck>UBT,  etc) 

Affbabangb: 

supplementary  proceedings  only  authorized  on  Judgment  after  personal  serrloe,  or.  8468 

jurisdiction  acquired  by,  in  surrogate's  court 2474 

of  party  in  surrogate's  court;  effect  thereof •••  • 2588 

of  party  not  cited  on  probate  of  will 2617 
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who  may  apx>ear  on  hearing  of  petition  for  probate  of  heirship 2655 

who  may  appear  on  application  for  administration 2665 

in  Justice's  court ;  action  may  be  commenced  before  jastice  of  the  peace  by 2876 

id. ;  parties  may  appear  in  person  or  by  attorney 2886 

id. ;  guardian  ad  litem  for  infant  plaintiff 2887 

id.;  for  infant  defendant 2888 

id. ;  when  constable,  etc,  may  not  act  as  attorney. 2889 

id. ;  authority  of  attorney ;  how  proved 2890 

id. ;  plainttfif  to  prove  his  case. .    . . : 2891 

id. ;  defendant  may  offer  to  compromise ;  proceedings  thereon 2892 

fd. ;  justice  to  wait  one  hour 2893 

id. ;  of  plaintiff  required  after  notice  of  arrest  of  defendant ;  effect  of  failure 
to  appear ^  2899 

Abbitration  : 

when  submission  to,  cannot  be  made 2865 

what  controyersies  may  be  submitted,  and  how. 2866 

appointment  of  additional  arbitrator,  or  umpire 2867 

time  for  hearing ;  adjournment,  etc 2868 

arbitrators  to  be  sworn 2369 

attendance  of  witnesses,  etc 2370 

all  the  arbitrators  to  meet ;  when  majority  may  award;  fees 2371 

award ;  to  be  authenticated,  etc 2372 

motion  to  confirm  award 2378 

id. ;  to  vacate  award 2374 

id.;  to  modify  or  correct  award 2375 

motions ;  when  to  be  made ;  notice  thereof 2376 

coBts  on  vacating  award 2377 

judgment  on  award ;  when  and  how  entered,  costs 2378 

judgment-roll ;  docket  of  judgment 2379 

effect  of  judgment ;  how  enforced 2380 

appeal  from  order  or  judgment 2381 

effect  of  party's  death,  lunacy,  etc. ;  proceedings  thereupon 2382 

revocation  of  submission 2383 

liability  of  party  who  revokes,  for  fees,  etc 2384 

limitation  of  recovery  against  him 2385 

application  of  this  title 2386 

Abbbbt  : 

replevin  where  order  of,  has  been  granted  In  action  for  chattel 1714 

officer  of  unincorporated  association  exempt  from,  in  action  against  association. . .  1921 
in  action  to  charge  judgment  upon  property  of  defendants,  jointly  indebted,  not 

served 1940 

of  person  usurping  office,  in  action  in  name  of  the  people 1949 

people,  public  officer,  etc.,  not  required  to  give  security  on 1990 

of  person  having  custody  of  prisoner  about  being  removed  from  jurisdiction  of 

court ;  proceedings,  etc 2054-2057 

in  action  upon  judgment,  not  allowed  when  defendant  has  been  once  discharged 

from  arrest  thereon 2218 

of  delinquent,  on  warrant  to  collect  fine 2296 

warrant  for,  in  supplementary  proceedings ;  vacating  same,  etc 2437-2439 

undertaking  may  be  required  after  arrest  of  judgment  debtor 2440 

application  of  certain  provisions  concerning,  on  and  after  September  1, 1877 3347 

exemption  of  insolvent  debtor  from.   (See  [utsolybnt  Djsbtor,  Exbmftion  from 

Arrest,  etc.) 

Arrest  ik  Court  of  Jubticb  of  thb  Peace: 

cases  where  order  of,  may  be  granted 2894 

in  what  actions  defendant  may  be  arrested 2895 

upon  what  papers,  order  may  be  granted 2896 

contents  of  order 2897 

duty  of  constable 2898 

return ;  when  plaintiff  notified  must  appear 2899 

constable  to  keep  defendant  in  custody 2900 

motion  to  discharge  defendant  from  such  arrest 2901 

effect  of  defendant's  discharge  from 2903 

699 


/ 


INDEX. 
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what  plaintiff  must  prove  to  obtain  judgment  after  order  of  arrest  executed 2908 

privilege  from  arrest 2904 

undertaking  on  answer  of  title,  after  order  of 2952 

defendant  must  be  discharged  from,  on  adjournment  by  consent,  etc.,  of  action 

before  justice,  when 2964 

of  defaulting  witness  before  justice ;  fine,  etc 2975 

Abrest  m  Marinb  Court  of  the  City  of  Nbw-Yobk;  District  Court  of  Nbw- 

YORK,  AKD  JUBTIGBS'  COURTB  OF  ALBAlTr  AND  TROY.      (See   TiTLBB  OF  TH08B 

Courts.) 

Assault  and  Battbry: 

justice  of  the  peace  has  no  jurisdiction  in  action  for 2963 

on  the  high  seas,  action  for,  in  N.  Y.  marine  court 8177—8187 

,  action  for,  cannot  be  maintained  in  district  court  of  New-York 8215 

id.  ;  injustices'  courts  of  Albanj  and  Troj 8228 

is  Included  in  term  "  personal  injury  **  in  the  new  revision 8343 

AafiBsaMENT.    (See  Tax.) 

Assbbshent  of  Damages: 

writ  of,  is  a  State  writ 1991 

by  relator,  on  trial  of  altemiUive  mandamus.  •« 2068 

writ  of,  defined ;  ad  quod  damnum 2108 

application  for  such  writ ^ 2104 

when  applied  for  by  attorney-general  or  district-attorney 2106 

writ ;  to  whom  directed 2106 

contents  of  such  writ 2107 

notice  of  execution  of  such  writ 2108 

jury,  how  procured,  for 2109 

jury  to  J>e  sworn 2110 

proceedings  of  jury;  discharge  of  jury  not  agreeing;  inquisition  to  be  made. . . .  2111 

notice  of  application  to  court  on  such  inquisition 2112 

court  may  set  aside  inquisition 2113 

order  on  confirming  inquisition 2114 

State  treasurer  to  pay  damages,  etc.,  to  governor 2115 

governor  to  pay  damages  into  court 2116 

investment  of  money  so  paid  in 2117 

how  such  money  obtained  by  claimant 2118 

writ  of,  may  be  allowed  on  taking  of  lands  by  the  United  States 2110 

Assets: 

definition  of,  as  used  In  chapter  on  surrogates'  courts 2514 

order  for  execution  against,  or  decree  directing  payment  by  executor,  etc.,  conclu- 
sive evidence  of 255d 

(See,  also.  Personal  Property.) 

Assiokee: 

official,  may  consent  to  discharge  of  insolvent,  under  order  of  justice  of  supreme 
court 2153 

official,  of  criminal  imprisoned  may  be  required  to  file  security  for  costs, 
when 8268,  8270 

official,  security  for  costs  when  required  in  action  by 8271 

of  insolvent  debtor,  action  upon  official  bond  of.    (See  Official  Bond.) 

Assignment  : 

of  dower  Is  bar  to  action  for  dower 1604 

of  cause  of  action ;  effect  of 1909 

judgment,  when  transferable 1913 

what  causes  of  action  transferable  by 1910,1911 

made  after  filing  of  a  petition  for  voluntary  dissolution  of  corporation.  Is  void. . . .  2490 

(See,  also,  Insolyknt  Debtor;  Judokent  Debtor.) 
Assize: 

writ  of ,  abolished. 1687 
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Association  :  Sbctzok. 

action  or  special  proceediag  bj  or  against  iiziiiMwrporated,  how  maintained  .......  1919 

what  is  deemed  an,  for  this  purpose 1919 

prooeedings  in  case  ol  death,  etc,  of  member  of 1920 

officer  cannot  be  arrested  in  such  action 1921 

effect  of  judgment ;  execution  thereupon 1921 

subsequent  action  against  members  of 1922 

certain  sections  p>ermi88i  ve ;  effect  upon  statute  of  limitations 1923 

when  objection  of  misnomer,  etc.,  not  available  in  action  against 1924 

action  against  ioint-stock  association  engaged  in  transporting  passengers,  etc.. . . .  1945 

consent  of,  to  aischarge  of  insolvent 2154 

A.TTACHMSKT  OP  PrOPBKTT: 

action  cannot  be  maintained  to  recover  chattel  taken  under,  except,  etc 1690,  2919 

certain  provisions  concerning,  applicable  to  warrant  in  action  to  foreclose  chattel 

lien 1788,  1740 

in  action  to  charge  judgment  upon  property  of  defendants  Jointly  indebted  but 

not  served 1940 

people,  public  officer,  etc.,  not  required  to  give  security  on  warrant  of 1990 

additional  allowance  in  action  when  warrant  of,  has  issued 8252,  3254 

when  warrant  is  said  to  be  "  annulled  " 3343 

application  of  certain  provisions  concerning,  on  and  after  September  1,  1877 3347 

iLTTACHXBNT  OF  PBOPSBTT  19  JuBTIOB'S  GOITRT: 

in  what  actions,  warrant  of  attachment  may  be  granted 2905 

what  must  be  shown  to  procure  a  warrant 2906 

warrant ;  form  and  contents  thereof 2907 

undertaking 2908 

warrant ;  how  executed 2909 

service  of  summons  and  warrant  upon  defendant 2910 

undertaking  by  defendant :  redelivery  thereupon 2911 

claim  by  third  person,  bond  and  delivery  thereupon. . '. 2912 

action  on  bond 2913 

when  defendant  may  prosecute  bond 2914 

return  of  attachment 2915 

motion  to  vacate  or  modify  warrant 2916 

effect  of  vacating  warrant 2917 

proceedings  when  summons  not  personally  served 2918 

title  of  purchaser  at  sale  under,  not  affected  by  restitution  on  reversal 8058 

A.TTACHMKNT  OF  PrOFBRTT  IN  MaRINB   COUBT  OF  THB  ClTT  OF    NSW-TORK  ;    DIS- 
TRICT Ck>URT  OF  New-York  ;  and  Justigbs'  Coubtb  of  Albaht  and  Tbot. 
(See  Titles  of  those  Cottrts.) 

Attachment  of  the  Person  : 

for  contempt.    (See  Contempt.) 

jud^ent  for  costs  against  corporation  may  be  directed  to  be  collected  by,  against 

director,  etc 1987 

may  be  issued  for  disobedience  of  certiorari  or  habeas  corpus  to  inquire,  etc  ....  2028 

power  of  county  may  be  called  out  to  execute 2030 

of  defaulting  witness,  in  justlce*s  court 2971-2973 

A.TTORNEY: 

for  plaintiff  in  ejectment  may  be  compelled  to  produce  authority  to  appear.  .1512-1514 
to  be  notified  to  attend  judge  or  referee  on  view  of  property,  in  action  for  waste,  1659 

parties  to  special  proceeding  instituted  by  State  writ  may  appear  by 1 995 

surrogate  not  to  be  counsel  or  attorney,  etc 2495 

constable,  law  partner,  or  clerk  of  justice,  cannot  act  as  attorney  in  action  before 

justice  of  the  peace 2889 

authority  of,  to  act,  how  proved  in  such  action 2890 

may  make  affidavit  in  action  for  chattel  in  justice's  court 2929 

interested  in  recovery  as  compensation  for  services,  not  liable  for  costs 3247 

liability  of,  for  costs  when  defendant  entitled  to  require  security 3278 

not  entitled  to  witness  fee,  when  attending  in  behalf  of  his  client 32b8 

Attornet-General  : 

to  be  served  with  summons  when  State  is  party,  in  partition 1594 

may  bring  action  against  directors,  etc.,  of  corporation  when 1782 
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ATTOBin&T-QEsnESAL  —  Continued.  .    fiacnov. 

may  bring  action  todieaolye  corporation • 1786 

xnnBt  bring  action  to  annul  corporation,  when. 1797,  1798 

when,  must  bring  action  against  corporation 1808 

maj  bring  action  against  usurper  of  ofiQce,  etc 1948 

proceedings  in  such  action ;  trial,  etc 1949,  1950 

assumption  of  office  by  person  entitled 1951 

proceedings  to  compel  deliverj  of  books,  etc.,  after  demand 1952 

damages  how  recovered  in  action  brought  by,  against  usurper  of  office 1953 

one  action  may  be  brought  by,  against  several  claimants  to  office 1954 

injunction  against  persons  illegally  acting  as  corporation 1955 

final  judgment  in  action  for  usurping  office,  etc 1956 

may  bring  action  to  vacate  letters-patent,  when 1957 

trial  of  such  action ;  judgment-roll,  etc 1958-1900 

must  have  notice  of  application  for  disposition  of  proceeds  of  action  for  conver- 
sion of  public  funds 1975 

must  bring  such  action 1976 

must  bring  ejectment  for  real  property  escheated  or  forfeited,  when 1977 

notice  of  object  of  such  action  to  be  published 1973 

must  report  recoveries  to  commissioners  of  land  office 1981 

must  bring  action  for  personal  property  forfeited  for  treason 1982 

entitled  to  special  compensation  in  action  where  relator  joined  with  people 1986 

may  apply  for  State  writ  in  action  by  people    1993 

payment  of  fees  and  tender  of  undertaking  not  required  on  service  of  habeas 

corpus,  issued  on  application  of 2008 

advice  of  counsel  need  not  be  sworn  to,  in  affidavit  for  habeas  corpus  to  testify  on 

application  of 2012 

may  appeal  in  cases  of  habeas  corpus  and  certiorari,  in  name  of  people 2059 

when  must  make  application  for  writ  of  assessment  of  damages 2105 

undertaking  in  contempt  proceedings  when  to  be  prosecuted  by 2290 

when  to  prosecute  action  against  sheriff  for  taking  insufficient  undertaking  .....  2291 
may  require  searches  in  certain  public  offices  to  be  made  without  fee 8290 

AtrrHORiTT : 

evidence  of  authority  to  appear  for  plaintiff  in  ejectment  may  be  compelled.  1512-1614 
evidence  of  authority  of  officer  or  court  to  act  as  surrogate,  in  case  of  disability.  2487 

order  of  court  at  general  term  for  that  purpose 2488 

how  such  authority  is  superseded 2489 

letters  testamentary,  etc.,  are  conclusive  evidence  of,  etc 2591 

of  attorney,  to  act  in  action  before  justice  of  the  peace  must  be  proved,  if  required.  2800 

AWABD.     (See  Abbitbatiok.) 

B. 

Bail: 

of  prisoner  held  on  irregular  commitment  in  habeas  corpus 2085 

when  such  prisoner  may  be  committed  to  another  officer 9086 

certiorari  may  be  issued  on  application  for  habeas  corpus,  when  prisoner  not 

entitled  to 9041 

on  certiorari,  when  and  how  ordered ;  by  whom  and  how  taken 2045,  2016 

dischiBirge  of  prisoner  after,  therein ^ 2047 

service  of  order  directing  discharge  upon  giving,  when  complete 2018 

prisoner  who  appeals  must  be  admitted  to  bail 2060-2063 

custody  of  prisoner  until  he  gives  such 2063 

recofi^izaooe  when  valid  for  an  adjournment,  etc 2064 

in  N.  Y.  marine  court 8168 

(See  TiTLBS  of  those  Courts.) 
Bailee: 

of  judgment  debtor,  examination  of,  etc,  in  supplementary  proceedings. . . .  2441-2469 
as  to  foreclosure  of  lien  of,  upon  chattel.    (See  ACTION  TO  FORECLoas  XiIen  upok 
A  Chattel.) 

Bankruptcy  : 

of  tenant  under  lease  for  three  years  or  less  is  ground  for  summary  proceedings 

to  remove  him 2981 

person  adjudicated  or  discharged  in,  may  be  required  to  file  seoarity  for  000(8  . . .  8969 
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Bastasdt:  SBonoK 

action  on  bastaidy  bond  maj  be  brought  in  district  court  of  Neir-York 8216 

Bawdy  Houas: 

use  of  premisee  as,  is  ground  for  summary  proceedings  to  recover  possession.. . .  2281 
notice  to  be  served  bj  neighbor  of,  upon  landlord ;  petition  bj  neighbor  in  sam- 
mary  proceedings  to  recover  possession,  etc 2287 

BrLL  OF  BzGHANGB.    (See  Pbomibsobt  None) 

BOAHD: 

as  to  mandamus  or  certiorari  to.    (See  Gbbtioqeiabi  ;  Cobpobatioit  ;  Mandakub.) 

BOARDING-HOUBB  EbBFEB  : 

as  to  foreclosure  of  lien  of,  upon  chattel.    (See  AcnoK  TO  fobeclose  Lien  ufoh 
A  Chattel.) 


M 


body  or  officer  "  in  provisions  as  to  certiorari,  what  to  include 2146 

Bond: 

action  upon  a  penal 1916 

of  committee  of  lunatic,  on  petition  for  sale  of  real  estate 2851 

of  guardian  of  infant  in  such  a  proceeding 2852 

how  such  bonds  prosecuted 2853 

to  prevent  decree  for  discovery  of  property  withheld  from  executor,  etc 2718 

may  be  required  by  decree  for  payment  of  legacy 2719 

of  purchaser  at  sale  of  land  contract,  in  proceeding  for  sale,  for  payment  of  deced- 
ent's debts  2780,  2781 

of  third  person  on  claim  to  property  attached,  in  justice's  court 2912 

action  on  such  bond ;  judgment  thereon 2918' 

when  defendant  may  prosecute  such 2914 

notice  of  justification  of  sureties  on  plaintiff's  undertaking  for  costs  in  N.  Y.  ma- 
rine court .' 8161 

for  bond  of  officer,  and  action  upon  official  bond.  (See  Official  Bond.) 
for  costs.    (See  Costs.) 

Books  and  Papebs: 

what  books  to  be  kept  by  surrogate ;  index,  etc 2498,  2499 

to  be  preserved 2500 

discovery  of,  certain  provisions  relative  to,  apply  to  surrogates'  courts 2588 

to  be  deposited  with  town  or  city  clerk,  when  justice  removes,  etc 8144 

certificate  as  to  judgments  in  docket-book  so  deposited 8145 

must  be  demanaed  by  such  derk,  after  death  of  justice 8146 

delivery  of  such,  how  compelled 8147 

transfer  of,  from  mayor's  court  of  Hudson,  recorders*  courts  of  Utica  and  Oswego, 
to  supreme  court 8197 

Breach  of  Promise: 

to  marry ;  cause  of  action  for,  not  transferable 1910 

id. ;  cannot  be  brought  in  justice's  court 2862 

id.;  as  to  district  court  of  New- York 8215 

id.;  as  to  justices'  courts  of  Albany  and  Troy 8228 

Bbooklyn: 

application  in  summary  proceedings  to  recover  land  may  be  made  to  police  justice 
in 2284 

Bboobxtn,  City  Cothit  of  : 

-application  for  change  of  name  may  be  made  to 2411 

is  included  amoug  superior  city  courts 8843 

clerk  of,  must  account  for  and  pay  over  fines  and  fees 8284 

Brooklyn,  Justice  of  the  Peace  in  : 

justice  in  sixth  district  must  be  an  attorney 8116 

justices'  jurisdiction  in  Brooklyn 8117 

justices  to  receive  salaries  in  lieu  of  fees ;  to  account  and  pay  over  fees  monthly.  8118 
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BBOoxiiTN,  Justice  of  the  Peace  ih  —  Cdntintied, 

clerk;  how  appointed;  salary;  bond • 8119 

duties  of  clerk 8120 

common  council  to  designate  attendants,  etc. • 8125 

when  plaintiff  may  serve  copy  of  complaint  with  sammons ;  proceedings  thereupon.  8125 

jury  trial ;  when  and  how  demanded 3127 

setting  aside  default,  etc 8128 

additional  costs  upon  recovery  of  $100 3129 

id. ;  where  defendant  recovers  judgment. ... 8180 

costs  in  actions  by  working  women 8181 

costs  upon  adjournment 8182 

application  of  other  provisions.    Holding  court  open 3183 

Buffalo,  Sufbbior  Court  of  : 

application  for  habeas  corpus  or  certiorari  to  inqnire,  etc,  may  be  made  to  jndge 

of 2017,2018 

id. ;  when  writ  must  be  granted ;  penalty  for'  refusing 2020 

when  such  writ  may  be  granted  in  another  county,  returnable  before  judge  of. . .  2088 

when  such  writ  to  L^sue  without  application 2025 

proceedings  on  return  of  writ  of  habeas  corpus 2081 

warrant  to  bring  up  prisoner  about  being  removed 2054 

application  for  change  of  name  may  be  made  to 2411 

new  action  must  be  brought  in,  after  answer  of  title  in  justice's  court  in  Bufiklo. .  2^58 

appeal  from  judgment  of  justice  of  the  peace  in  Buffklo  must  be  to 8045 

such  appeal,  when  new  trial  not  had  in  appellate  court,  must  be  heard  at  general 

term 8082 

is  included  among  superior  city  courts 8348 

certain  provisions  as  to  trial  jurors  apply  to  trial  of  indictment,  etc ,  in 8847 

(See,  also,  Sufbbiob  Citt  Courts.) 

0. 

Canada : 

will  of  personal  property  execated  in,  and  according  to  the  laws  of,  when  may  be 
proved  here 2811,  2618 

Case  : 

on  appeal  from  surrogate's  court 2576 

amount  of  costs  for  making  and  serring  case,  and  amendments 8251 

Cause  of  Action: 

what  personal  and  leptesentative,  may  be  joined  In  action  against  execntor,  etc. .  1815 

civil  right  of  action  not  affected  by  prosecution  for  criminal  ofibnce 1899 

effect  of  transfer  of » 1909 

what  causes  of  action  may  be  transferred 1910,   1911 

how  far  assignment  of  judgment  transfers  the 1912 

joinder  of  several,  against  same  person,  In  favor  of  the  people 1988 

consolidation  of  several  actions  against  different  parties  for  same,  in  faror  of  the 

people 1W9 

what  may  be  joined  injustice's  court •  2987 

Certiorari,  to  inquire  into  Cause  of  Detention  : 

is  a  State  writ , JJW 

person  served  with,  must  obey  writ ;  fees  to  be  paid,  etc 2005 

who  entitled  to  prosecute  this  writ 2015 

when  the  writ  will  not  be  allowed 2016 

application  for  writ;  how  and  to  whom  made 2017 

application  in  another  county ;  proof  required 2018 

contents  of  petition  for  such  writ 2019 

when  writ  must  be  granted ;  penalty  for  refusing 2020 

form  of  such  writ ; 2022 

when  writ  may  be  made  returnable  before  another  judge 2028 

writ  must  be  obeyed,  etc 2024 

when  writ  to  issue  without  application 2025 

return  to  writ ;  its  contents ^^ 

proceedings  on  disobedience  of  writ ••..  2088 
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C— TiOKABi,  TO  nrqxTXBB  nrro  Caxtbb  of  ]>BTBanozr^-  Oontitvtud.  Saoxxov 

id. ;  precept  to  biing  xtp  prifloner «...  2020 

id. ;  power  of  countj  may  be  called 2080 

when  prisoner  to  be  discharged  in  ciyil  cases 2088 

legality  of  certain  mandates,  under  which  prisoner  held,  not  to  be  inquired  into.  2034 

notice  of  hearing  for  discharge  of  prisoner  to  be  given  in  certain  cases 2088 

when  to  issne  on  application  for  habeas  corpus 2041 

proceedings  upon  return  of  writ 2042 

id. ;  when  discharge  to  be  granted ;  when  proceedings  to  cease 2048 

when  does  not  prevent  habeas  corpus,  and  vice  versa 2044 

bail  on,  when  and  how  ordered 2045 

id. ;  bj  whom  and  how  taken 2046 

discharge  of  prisoner  balled 2047-2049 

when  such  prisoner  may  and  may  not  be  re-imprisoned 2050 

penalty  for  violation  of  last  preceding  provision 2051 

id. ;  for  coucealing,  etc.,  prisoner  for  purpose  of  avoiding  writ 2052 

id. ;  for  aiding,  etc.,  In  such  concealment,  etc 2053 

warrant  to  bring  up  prisoner  about  to  be  removed,  etc 2054 

when  offender  in  such  case  to  be  arrested 2055 

execution  of  such  warrant ;  proceedings  to  relieve  prisoner 2056 

id. ;  proceedings  to  punish  oTOnder 2057 

penalty  of  refusing  copy  of  process 2065 

CSBTIOBABI  TO  RSYIBW  DbTBRMINATIOK  07  IKFERIOB  TrTBTTTTAL  : 

is  a  State  writ 1991 

person  served  with,  must  obey  writ;  fees  to  be  paid  or  tendered 2005 

cases  where  such  writ  may  issue 2120 

cases  where  it  cannot  issue 2121,  2122 

when  to  issue  from  supreme  court  or  superior  city  coort 2123 

when  from  any  other  court 2124 

limitation  of  time  for  review 2125 

id. ;  in  case  of  disability 2126 

application  for  writ ;  where  and  how  made 2127 

when  notice  is  necessary  ;  service  thereof 2128 

to  whom  writ  directed 2129 

mode  of  service  of  writ 2180 

stay  of  proceedings  on  issuing  of 2181 

when  and  where  writ  of,  returnable 2182 

subsequent  proceedings,  as  in  an  action , 2138 

return  to ;  when  and  how  made 2184 

id.;  how  compelled  ;  fees  for  making 2185 

id.  ;  after  term  of  of9ce  expired 2186 

when  third  person  may  be  brought  In 2187 

hearing  upon  return  to 2188 

id.  ;  upon  affidavits 2189 

Suestions  to  be  determined  upon  the  hearing,  etc 2140 

nal  order  upon  the  hearing  on  return  of 2141 

restitution  may  be  awarded. 2142 

entry  and  eoroUment  of  final  order 2144 

effect  thereof      2145 

"  body  or  officer",  and  "  determination  ",  what  to  indade 2146 

application  of  foregoing  provisions  to  certain  cases 2147 

id. ;  to  civil  cases  only 2148 

Changs: 

of  name.    (See  Xamb.) 

Chattel: 

action  for  a.    (See  Action  for  a  Chattbl.) 

action  to  foreclose  lien  upon  a.    (See  Action  to  forbclobb  Lien  upon  a  Chattel.) 

Child  : 

property  of  criminal  may  be  applied  to  support  of 2228 

temporary  administrator  of  absentee  may  provide  for  support  of 2677 

bom  after  making  of  a  will  may  petition  for  compulsory  settlement  of  executor's 
account 2726 

(See,  also,  Issue.) 
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GiBOcrr  CoTTBT.     (See  Court.)  8aonoM. 

trial  bj  jury  maj  be  awarded  in,  an  leversal  of  decree  of  ■unogmte's  omnt  in 
probate  cases 2588 

CiTATZON,  IN  SXTRROOATB'S  COUBT. 

jarisdiction  acquired  bj,  in  surrogate's  court 2474 

eurrogate  may  issue,  in  court  or  out  of  court. . . . , 3481 

return  of  a,  definition  of,  as  used  in  (diapter  on  surrogates'  courts 2514 

bow  executed  and  returnable 2515 

proceedings  to  be  commenced  by. 2516 

must  be  seryed  within  sixty  days,  etc,  when 2517 

persons  constituting  a  class  to  be  made  parties ;  citation  where  some  are  unknown.  251S 

Id. ;  contents  of 2519 

Id. ;  service  of,  personally,  by  publication,  or  by  substituted  service 2520 

who  to  be  eited  on  petition  for  probate  of  will 2615 

contents  of  sach 2616 

persons  not  cited  may  appear 2617 

publication  of,  when  proprietor  of  county  newspaper  refuaee 8323 

affidavit  of  such  publication ;  what  to  state 8204 

(See,  also,  Exbcutob  and  Administratob  ;  Tbusteb,  Tbbtamxntabt  ;  Quabdiah.) 

CSiTT: 

action  for  cutting,  etc.,  trees,  when  maintainable  by;  damages  therein 1667,  1668 

venire  for  trial  between  town  and,  before  justice  of  the  peace 2982 

action  to  recover  for  conversion  of  public  funds,  etc.    (See  Public  Funds.) 

Crrr  Coubt  of  Bbookltn.     (See  Bbooklyn,  Gitt  Ck>UBT  of.) 

CrviL: 

civil  action  defined 8S37 

action,  only  one  form  of  allowed 8S89 

prisoner,  discharge  of,  etc.    (See  Inbolybnt  Dsbtob,  Exxmftion  vbom  Abbbst, 

etc) 

Claim  to  bbal  Pbofbbtt  : 

action  to  compel  determination  of ,  who  may  maintain 16S8 


id. 
id. 
id. 
id. 
id. 
id. 
id. 
id. 
id. 
id. 
id. 
id. 
id. 


complaintin 1689 

proceedings  when  plaintiff's  title  is  denied  by  answer 1640 

answer  may  plead  title 1641 

proceedings  same  as  in  ejectment 1642 

proceedings  where  defendant  claims  in  revenuon  or  remainder 164S 

judfi^ent  awarding  defendant  possession  in 1644 

final  judgment  for  plaintiff • .  • .  1645 

effect  of  final  judgment  in 1646 

proceedings  for  new  trial  same  as  in  ejectment 1616 

to  determine  widow's  claim  to  dower 1647 

proceedings  in,  where  plaintiff  admits  her  claim 1648 

where  defendant's  claim  denied 1648 

may  be  maintained  by  or  against  corporation 1(^ 

notice  of  pendency  of  action,  in  foreclosure,  to  be  filed  with 1631 

to  make  entry  in  docket  of  judgment  against  joint  debtors,  where  some  are  not 

served 1986 

must  make  entry  in  docket  on  satisfaction  of  judgment  against  joint  debtor  bj 

release,  etc 124? 

must  make  schedule  of  fines  imposed,  when,  etc 2293 

must  issue  warrant  to  collect  fine,  etc 2204, 2393 

in  surrogate's  office  ;  appointment  of ;  compensation 2a<K 

of  surrogate's  court ;  how  appointed ;  powers 8509 

surrogate  liable  for  acts  of  clerk  of  court 2510 

not  to  act  as  appraiser  in  surrogate's  court < 2511 

of  surrogate's  court  must  furnish  transcript  of  decree  for  money,  etc 255S 

id. ;  may  issue  execution  to  enforce  decree 2554 

of  justice  may  not  act  as  attorney  in  action  before  justice  of  the  peace 2889 

when  service  of  notice  of  appeal  from  justice's  judgment  may  be  made  by  leaving 

same  with 8048 

undertaking  on  appeal  may  be  served  on  derk  of  justice  of  the  peace 8061 
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id.;  when  may  be  filed  fvfttk  clerk  of  appellate  eoort 8052 

of  jnatioe  of  the.peaoe  in  Brooklyn ;  appointment;  salary ;  bond 8119 

id.;  daUea 8120 

of  city  or  town,  books  and  papers  to  be  depooited  with,  on  removal  of  jestice  of 

the  peace 8144-8X48 

of  mayor's  court  of  Hudson,  and  reocmlers'  coarts  of  Utica  and  Oswego,  to  deliver 

papers  to  county  clerk ^ . .  8198 

of  district  court  of  New-York,  issue  of  execution  by,  after  transcript  of  judgment 

docketed 8220 

costs  must  be  taxed  by. 8262 

review  of  taxation  of  costs  by 8265 

duty  of,  in  taxing  costs 8266 

of  court  must  perform  service  without  fee,  except,  etc 8280 

of  court  of  appeals  to  account  for  and  pay  over  fees 8288 

of  certain  courts  in  New-York  and  Brooklyn  must  account  for  fees 8284 

of  court  of  record,  certain  State  officers  may  order  searches  made  in  office  of,  with- 
out fee 8290 

definition  of 3343 

(See  County  Clerk  ;  Fees.) 

CoDB  OF  Civil  Procbditrb  : 

title  of  this  act 8344 

rule  of  strict  construction  not  applicable  thereto 8345 

punishment  for  crimes  and  misdemeancrs  thereunder 3346 

application  of  portions  regulated  and  qualified ;  when  old  law  governs 8847-3849 

effect  of,  upon  provisions  concerning  trial  jurors,  etc. ;  in  criminal  causes 3350 

id. ;  concerning  grand  jurors .' 8351 

does  not  affect  proceedings  righf  ully  taken  in  action,  etc 3352 

effect  of,  upon  appointment  of  terms,  eta 3358 

id. ;  upon  officers  and  offices 3354 

when  to  take  effeet ;  when  deemed  passed 8855,  3856 

COLLECTOBS  : 

application  of  provisions  concerning  temporary  administrators  to  oollectore  hereto- 
fore appointed 2688 

COMUIBBIOK : 

to  be  issued  in  proceedings  for  discovery  of  death  of  life-tenant,  when  life- tenant 

is  without  the  State.. 2811 

general  provisions  respecting  such 2312 

petitioner  to  give  notice  of  execution  of  such 2818 

execution  of  andk  commission 2814 

return  to  such  commission  what  to  state ^  .  2314 

proceedings  on  return  of,  lii  such  proceedings 2815 

certain  provisions  relative  to,  apply  to  surrogates'  courts 2588 

to  take  testimony  issued  from  N.  Y.  marine  court. 8171 

amount  of  costs  for  drawing  interrogatories  to  be  annexed  to 8251 

bv  justice  of  the  peace ;  to  examine  witness  upon  interrogatories 2980 

id. ;  orally ;  copy  of  section  900  to  be  annexed 2981 

id. ;  when  and  how  granted. 2982 

id. ;  adjournment 2988 

id. ;  execution  and  return  of  commission 2984 

id. ;  receipt  thereof  by  justice 2985 

id. ;  when  deposition  evidence ;  when  taken  orally ' 2986 

id. ;  powers  of  commissioners 2987 

OOOaUBSIONBB  of  HIGHWAYS.     (See  OVXRBBBB  OF  HlOHWATB.) 
COHHISSIONERS  OF  THE  LaND  OfFIGE  : 

entry  to  be  made  in  books  of,  on  judgment  vacating  letters^tent,  etc 1959 

transcript  of  such  entry  to  be  sent  to  countv  clerk 1960 

attorney-general  to  report  recoveries  of  real  property,  escheated  or  forfeited  to  . .  1981 

Ck)]aciTTSE  FOB  Lunatic,  Idiot,  or  Habitual  Drunkard: 

appointment  of 2322 

jurisdiction  and  duty  of  court  in  such  proceeding 2lfi90,  2821 

application  for  such  committee ;  by  whom  made 2328 

duty  of  certain  officers  to  apply  for  such 2824 

netition  for  such ;  proceedings  on  presentation  thereof 2825 
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uomciTTBB  FOB  LuNATic,  Idiot,  OB  HABITUAL  DmnxKAXD  ^  OofUinutd,  BmcTum 

■  when  foreign  committee  maj  be  appointed  in  such  piooeedingB 23^ 

order  for  commission  or  for  trial  by  Jozy  or  court 2827 

contents  of  sach  commission 2828 

commissioners  to  be  sworn;  vacancies,  how  filled 2829 

Jury  to  be  procured;  proceedings  tiiereapon 2330 

proceeding  npon  the  hearing  before  such  commission. 2831 

return  of  mquisition  and  commission 2383 

expenses  of  commission ;  pay  of  jurors,  etc 2388 

proceedings  upon  trial  by  jury  in  court 2334 

subject  of  inquiry  in  cases  of  lunacy. . .   ; 2885 

proceedings  upon  verdict  on  return  of  commission 2386 

security  must  be  required  of ;  provisions  concerning  such  security 2337 

compensation  of  sack 2388 

is  under  control  of  court ;  limitation  of  powers 2339 

of  property  may  maintain  actions,  etc 2340 

id. ;  to  file  Inventory  and  account 2341 

id. ;  may  be  compelled  to  file  same  or  render  additional  account 2342 

how  discharged,  and  property  restored 2348 

proceedings  in  case  of  death  of  lunatic,  etc 2344 

application  for  sale,  etc.,  of  real  estate  of  lunatic,  etc 2348 

id. ;  by  whom  made ;  petition 2349, 2350 

bond  of,  on  sucli  application 2351 

id. ;  how  prosecuted. .^ 2358 

agreement  for  such  sale  ;  final  order ;  conveyance. ; 2855 

report  of  such  sale,  etc 2856 

security  for  costs  when  required  in  action  by .* 3271 

COHinTliENT: 

to  jail,  of  person  disobeying  certiorari  or  habeas  corpus  to  inqaire,  etc 2028 

proceedings  in  habeas  corpus  case  when  commitment  is  irregular 2085 

warrant  for  contempt  cannot  issue  when  accused  is  in  custody  on  criminal 2278 

in  contempt  proceedings.    (See  Qontbkft.) 

on  proceedings  to  compel  executor,  etc.,  to  file  inventory,  etc 2715 

id. ;  how  discharged 2716 

of  recusant  witness  in  justice's  court 8001-8006 

(See,  also,  Witmbbb.) 
OoMMOK  Cabbibb: 

mis-joinder,  etc,  of  parties  not  a  defense  in  action  against,  except,  etc 1945 

GoiocON  Law: 

certain  writs,  special  proceedings,  and  real  actions  known  to,  abolished 1687 

writ  of  habeas  corpus,  application  of  provisions  to 2066 

rule  of,  as  to  strict  construction  of  act,  not  applicable  to  this  act 3345 

Common  Pleas,  Ck)UBT  of,  for  thb  Citt  and  Countt  of  Nbw-Tobk: 

judge  of,  may  take  bail  pending  appeal  in  habeas  corpus  or  certiorari. . . . . ,  .2060,  2061 
petition  of  insolvent  in  tne  city  of  ^ew-York  for  disonarge  from  his  debts,  must 

be  presented  to 2150 

may  exempt  or  discharge  insolvent  debtor  from  imprisonment 2188 

application  may  be  made  to,  for  discharge  of  judgment  debtor  imprisoned  on  ex- 
ecution  2201 

application  for  change  of  name,  may  be  made  to 2410 

clerk  of,  to  make  annual  return  to  secretary  of  State,  of  all  changes  of  name 2418 

supplementary  proceedings  may  be  instituted  before  judge  of 2484 

may  exercise  powers  of  surrofi;ate,  in  case  of  disability  of  that  officer 2486-^491 

supplementary  proceedings,  based  on  decree  of  surrogate's  court  in  New- York, 

must  be  as  if  on  judgment  of 2554 

trial  by  jury  may  be  awarded  in,  on  reversal  of  decree  of  surrogate's  court,  in 

probate  cases 2588 

appeal  to,  from  general  term  of  N.  Y.  marine  court 3191,  3198 

id. ;  within  what  time ;  where  lieard 3198 

id. ;  determination  upon  such  an  appeal,  how  enforced ;   id.,  when  order  for  new 

trial  affirmed  ;  appeal  to  court  of  appeals 8194,  3195 

removal  of  cause  to,  from  district  court  of  New- York 3216 

clerk  of,  must  account  for,  and  pay  over«  fees 3284 

is  included  among  superior  city  courts 8343 
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of  execator,  guardian,  tnurtee,  etc    (See  Fbh.) 


in  ejectment;  what  it  must  state •••«• .«... 1610,  1511 

in  partition;  contents  of,  etc •• 1088,  1542,  1548 

in  action  for  dower,  contents  of 1806 

in  foveclosare,  to  state  whether  other  action  has  been  bronght  for  mortgage  debt.  1629 

in  action  to  determine  claim  to  real  property,  what  to  cont&i,  etc 1689,  1649 

in  action  for  chattel,  contents,  etc 1720-1722 

requisites  of,  in  action  for  separation 1764 

in  action  by  or  against  corporation 1775,  1777 

against  execator,  etc.,  when  i>er8onal  and  representatlTe  causes  of  action  joined.  1815 

in  creditor's  action  against  heir,  etc.,  must  describe  land 1851 

in  action  to  charge  judgment  upon  property  of  defendants  jointly  indebted  but 

not  served , 1988 

in  justice's  court,  is  one  of  the  pleadings 2986 

id. ;  what  causes  of  action  may  be  joined 2987 

when  maybe  served  with  summons  in  justices'  courts  of  Brooklyn ;  effect  thereof.  8126 

tintie  for  service  of,  in  N.  Y.  marine  court 8166 

in  certain  marine  causes,  in  that  court,  may  be  oral  or  written,  etc 8185 

service  of,  with  summons,  in  district  courts  of  New-York  and  justices'  courts  of 

Albany  and  Troy 8207 

id. ;  and  proof  of  service 8208 

CoHPo«[TiON,  BY  Jonnr  Dsbtob.    (See  Jouir  Debtoiu) 

GOMPROinSB  : 

offer  of,  before  return,  on  appeal  from  justices*  judgment  for  new  trial  in  appel- 
late court        ; •. 8070 

id. ;  after  return,  on  such  appeal 8072 

Ck>MPTBOIXBB: 

may  require  searches  in  certain  pubHo  offices  to  be  made  without  fee 8290 

GOKCSALMBNT : 

of  prisoner,  to  avoid  service  of  habeas  corpus,  etc.,  is  a  misdemeanor 2052 

OONVBSSION : 

of  party  to  marriage  not  alone  sufficient  proof  in  action  to  annul  marriage 1758 

of  judgment,  made  after  filing  of  a  petition  for  voluntary  dissolution  of  corpora- 
tion, is  void 2430 

of  judgment^  when  justice  of  the  peace  may  take  and  enter 2864 

of  judgment  before  justice  of  the  peace 8010 

mode  of  confessing  same 8011 

when  such  confession  void 8012 

judgment  upon  such  confession 8015 

of  judgment,  in  justices'  courts  of  Albany  and  Troy 8224 

CONSBRT: 

of  creditor,  to  discharge  of  insolvent  from  his  debts.    (See  Inboltsnt  Dsbtob.) 

CONBOLIDATIOK : 

of  actions  in  favor  of  people  against  several  defendants 1989 

of  proceedings  against  executor,  etc.,  to  account ;  |and  by  executor,  etc,  to  bring 

in  third  party 2728 

of  proceedings  against  testamentary  trustee  to  account ;  and  by  him,  to  bring  in 

other  parties 2809 

Constable  : 

fees  to  be  paid  to,  and  undertaking  tendered,  on  service  of  habeas  corpus  for 

prisoner  in  custody 2000 

fees  in  such  case  to  persons  not  officers 2001 

last  two  provisions  qualified 2002 

who  served  summons  may  not  act  as  attorney  in  action  before  justice  of  the  peace.  2889 
duty  of,  In  executing  order  of  arrest  issued  by  justice  of  the  peace 2898 
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letam  bj,  of  sach  order  of  arrest ;  plaintUC  to  be  notified,  eto •• 2889 

muBt  keep  defendant  in  custody ^ 2900 

daty  of,  in  executing  warrant  ox  attachment  in  lustice's  court • 2000 

duty  of,  when  property  attached  is  bonded  by  tnird  peraou ; . .  2012 

requSflition  to'replevy  m  justice's  court  must  be  delivered  to ;  execution  tbfireof.  2021 

penalty,  and  liability  for  wrong  delivery  of  chattel  by 2028 

proceedings  of,  on  claim  of  third  person  in  action  for  diattel 2020 

action  agamst,  on  such  daim ;  indemnity  to i 2020 

power  of,  under  execution  in  such  action 2031 

return  of,  is  presumptive  evidence  in  action  on  undertaking  given  in  such  action.  2031 

return  of  service  of  subpoena  by,  is  presumptive  evidence 2070 

how  to  execute  warrant  of  attachment  against  defaulting  witness ;  fees 2072 

id.;  when  witness  is  in  adjoixung  county • 2073 

venire  to,  on  trial  before  justice  of  t^  peace 3001,  2902 

duty  of,  in  executing  and  returning  such  venire 2008 

must  keep  jury  in  justice's  court;  nls  oath 8000 

justice's  execution  must  be  directed  to ;  return  thereof 3025 

id.  ;  what  to  direct 8028.  8027 

purchase  by,  at  sale  on  execution  issued  to  him,  prohibited 3080 

return  of  execution  by,  to  justice 8031 

duty  of,  on  execution  by  justice  of  the  peace  against  the  person,  etc 8032 

action  against,  for  failure  to  return  execution,  etc 8080 

not  to  act  under  execution  after  return  day 8040 

action  against,  for  failure  to  pay  over  money  collected 8041 

duty  of,  in  collecting  execution  after  expintion  ol  term  of  office 8042 

to  be  designated  to  attend  justices'  courts  in  Brooklyn 8125 

rewards  to,  in  justice's  court,  forbidden 8186 

not  to  buy  claim  for  purpose  of  suit,  etc 8187 

penalty  for  violation  of  such  provision 3138 

duty  of,  upon  transfer  of  action  from  one  justice  to  another ;  fees 8153 

when  private  person  may  be  deputized  by  justice  to  act  as,  in  serving  mandate. .  3156 

must  personally  execute  mandate  delivered  to  him  . : 8157 

may  deliver  mandate  to  sheriff,  when  execution  thereof  is  resisted 8158 

compensation  for  attending  courts  ;  fees  generally 3312, 


Consultation  : 

writ  of ,  abolished 2100 

Contempt: 

withholding  of  possession  of  real  property  from  person  declared  entitled  thereto 

by  judgment,  is  a 1075 

disobedience  of  order  restraining  defendant  fh>m  committing  waste,  is 1681 

sheriff  may  be  punished  for,  in  not  making  return,  in  action  for  chattel ....  1715,  1716 
when  disobedience  of  order,  etc.,  for  support,  etc,  of  wife  or  children  in  action  for 

divorce  or  separation  deemed 1773 

non-payment  oi  costs  awarded  in  proceeding  commenced  bv  State  writ,  is  a 2007 

prisoner  held  for  criminal  contempt  must  ^  remanded  in  habeas  corpus  proceed- 
ings   2082 

failure  to  demur  or  make  return  to  mandamus  is  a 2073 

judge,  etc.,  when  punishable  for,  in  not  making  return  to  writ  of  prohibition 2006 

other  than  a  criminal,  how  to  be  punished 2266-2203 

punishment  for  offence  committed  in  presence  of  court,  etc.,  may  bo  summary...  2267 

when  warrant  to  commit  for  contempt  may  issue  without  notice 2208 

order  to  show  cause,  or  warrant  to  attach  offender 2260 

notice  to  delinquent  officer  to  show  cause 2270 

order  or  warrant  when  granted  out  of  court 2271 

id. ;  when  contempt  committed  before  referee 2278 

effect  of  order  to  show  cause  and  warrant. : 2273 

copy  affidavit  and  warrant  to  be  served. 2274 

indorsement  upon  warrant  for 3875 

warrant  for,  how  executed • 2276 

undertaking  to  procure  discharge 2277 

habeas  corpus  may  issue  when  accused  already  in  CMtody  *...«. 2278 

sheriff  to  file  undertaking  with  return..... 2279 

interrogatories  and  proofs •••••••.».•••••••• 2889 

when  and  how  aoensod  to  be  pmlilted • .••.«•...  •••  2801 
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id. :  apon  return  of  habeas  oozp^B ^^•,.^.,^. 2283 

id. ;  upon  retain  oi  order  to  9I10W  c^q/se  ,«.',•  ^. , 2288 

amoant  of  fine ;  collection  of  same '. • . .  • 2284 

duration  of  imprisonment ..^ 2285 

w'hen  court  may  release  oflTender * 2286 

offender  liable  also  to  indictment 2287 

proceedings  when  accused  does  not  appear 2288 

undertaking  ;  when  prosecuted  by  person  aggrieved 2289 

id. ;  when  prosecuted  by  attorney-general,  etc 2290 

sheriff  liable  for  taking  insufficient  sureties 2291 

panishment  of  misconduct  at  circuit 2292 

punishment  for,  in  disobeying,  etc.,  order  in  supplementary  proceedings 2457 

disobedience  to  order  requiring  transferee  of  cause  of  action  to  pay  costs,  is  a. . . «  8247 
failure  of  guardian  ad  litem  to  pay  costs  against  infant  plaintiff,  is  a 8249 

OQNTEMFT  IK  SlTBBOGATB'S  COTTBT; 

surrogate  may  punish  for  contempt  of  his  court 2481 

enforcement  of  decree  of  surrogate's  court  by  punishment  for 2555 

undertaking  or  security  to  stay  execution  of  order  for,  on  appeal  from  torrogate's 

court 2579 

amount  of  such  undertaking • . . .  2580 

requisites  of  such  undertaking 2581 

disobedience  of  order  of  surrogate  as  to  custody  of  property  when  00-execators 

disagree,  is 2802 

disobedience  of  decree  requiring  deliyery  of  property,  etc.,  withheld  from  exec- 

utor,is  a 2714 

COBTKICFT  BEFOR£  JUBTICB  OF  THE  PSACB : 

criminal,  justice  of  the  peace  has  power  to  punish  for 2870 

id. ;  punishment  for 2871 

id.;  offender  to  be  heard. 2878 

id. ;  record  of  conviction 2878 

id. ;  requisites  of  commitment 2874 

id. ;  fine  to  whom  paid 2875 

Coktbact: 

for  purchase  of  real  property  may  be  reached  by  judgment  ereditor'B  action 1874 

ifi. ;  how  applied 1875 

action  to  compel  conveyance  under  contract  for  real  property  by  lunatic,  infant, 

etc. 2845 

for  land,  how  sold  in  proceedings  for  payment  of  debts  of  decedent 2779-2788 

GOirXROVSBSY,  SUBlilSUON  OP,  TO  ABBmuTZOH.    (See  Abbitration.) 
COKVBYAKCB : 

upon  a  sale  on  judgment  of  forecloBure,  effect  of 1882 

effect  of,  in  proceedings  for  sale,  etc.,  of  infant's,  etc.,  real  estate 2858 

not  necessary  to  pass  title  on  foreclosure  of  mortgage  by  advertisement 2400 

made  after  filing  of  a  petition  for  voluntary  dissSution  of  corporation  is  void. . . .  2480 

under  order  for  sale  of  real  property  for  payment  of  debts  of  decedent 2776-2788 

action  to  compel,  of  real  property  of  infant,  lunatic,  etc.    (See  Lttnatic;  Infant.) 

COBONBR : 

fees  of,  must  be  taxed,  on  demand ;  amount  of  same 8287,  8310 

COBPOBATION : 

may  be  a  party  to  action  to  compel  determination  of  claim  to  real  property 1650 

complaint  in  actions  by  or  against 1775 

when  proof  of  corporate  existence  unnecessary  in  such  action 1776 

misnomer  in  such  action,  when  deemed  waived 1777 

extending  time  to  answer  in  action  against,  on  note,  etc 1778 

when  foreign  may  sue , 1779 

when  foreign  may  be  sued 1780 

action  against  directors,  etc.,  of,  for  znisoonduct 1781 

by  whom  such  action  to  be  brought 1782 

visitatorial  power  of  public  officer,  etc,  not  affected  by  preceding  provisions 1783 
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action  by  jadgment  creditor  of,  for  seqiiestratlon,  etc 1784 

attome^r-general  mtut  bring  action  to  annul,  when  legijdatnre  directB. 1797 

id. ;  npon  leave  of  coart 1796 

leave  of  coort,  bow  obtained 1799 

action  to  annul,  triable  bj  jury 1800 

judgment  in  such  action 1801 

injunction  may  issme  in  such  action . .  1802 

copy  of  judgment-roll  therein  to  be  filed  and  published 1803 

certain,  excepted  from  certain  of  foregoing  proTisions 1804 

officers  and  i^ents  of,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors  against 1806 

creditors  of,  how  may  be  brought  into  action 1807 

when  attorney-general  must  bring  action  against 1806 

appointment  of  receiver  of,  in  certain  cases 1810 

judicial  suspension  or  removal  of  officer  of 1811 

application  of  the  last  three  sections 1812 

domestic,  not  subject  to  action  by  judgment  creditor  to  compel  discovery 1879 

action  by  attomey-fireneral  against  persons  acting  as,  without  being  incorporated.  1948 

such  action  triable  oy  jury 1950 

when  injunctions  may  be  granted  in  such  action 1955 

such  action  must  be  brou^t  in  name  of  the  people 1984 

judgment  for  costs  against,  in  favor  of  people  may  be  directed  to  be  collected  by 

execution  or  attachment 1987 

domestic  municipal,  not  required  to  give  security  to  obtain  attachment,  arrest,  etc  1990 

included  in  term  '*  body  or  officer"  Gi  provisions  concerning  such  certiorari 2146 

having  property,  etc.,  of  judgment  debtor  may  be  examined  in  supplementary 

proceedings 2441 

provisions  concerning  supplementary  proceedings  not  applicable  to  certain 2463 

service  of  citation  upon,  in  surrogate's  court 2526 

action  by  or  against,  may  be  brought  before  justice  of  the  peao^ 2865 

service  of  summons  upon,  in  action  before  justice  of  the  peace 2879 

id. ;  as  to  railroad  corporations 2880,  2882 

id. ;  as  to  express  companies 2881,  2682 

municipal,  costs  when  recoverable  in  action  for  money  against 3245 

foreign,  when  may  be  required  to  file  security  for  costs 8268-3270 

definition  of  "  domestic  "  and  of ."  foreign  "  corporation 8343 

action  to  recover  public  funds  held  by  domestic,  municipal,  etc  (See  PuBUO  PuvDe.) 
as  to  action  or  proceedings  for  dissolution  of  corporation.    (See  Dibbolutiok  of  * 

Ck>BPORATION.) 

OosTS: 

in  partition,  fees,  etc.,  of  commissioners  to  form  part  of 1555 

plalntifi's,  in  partition  to  be  awarded  and  fixed  by  final  j  udgment 1550 

against  unknown  defendant  in  partition,  how  fixed ;  execution  therefor 1559 

in  partition,  how  paid 1579 

in  action  for  dower,  fees  and  expenses  of  commissioners  to  form  part  of 1612 

in  action  to  determine  claim  to  real  property,  when  allowed  on  defendant's  default.  1&45 

may  be  awarded  in  judgment  for  divorce  or  separation 1760 

when  and  how  awarded  in  action  agslnst  executor 1835 

in  joint  action  against  legatees  by  creditor,  how  apportioned 1839 

in  action  to  charge  judgment  upon  property  of  defendants  jointly  indebted  but 

not  served 1941 

iudgment  for,  may  be  taken  against  the  people,  etc 1983 

now  collected  in  action  by  people  against  corporation  or  usurper  of  franchise  . . .  1987 
punishment  for  non-payment  of,  awarded  in  proceeding  commenced  by  State  writ.  2007 

in  mandamus  proceedings 2086 

may  be  awarded  on  writ  of  prohibition 2100 

on  certiorari,  to  review,  eta 2148 

may  be  awarded  on  opposition  to  insolvenf  s  discharope  from  his  debts 2167 

may  be  awarded  on  petition  of  insolvent  for  exempnon  or  discharge  from  arrest.  2193 
amount  of,  in  summary  proceedings  to  recover  possession  of  lands ;  how  collected  2250 
and  expenses  incurred  in  contempt  proceedings  may  be  ordered  paid  out  of  pro- 
ceeds of  suit  on  undertaking .,,, 2290 

in  proceedings  for  discovery  of  death  of  life-tenant 2816 

on  vacating  award  in  submission  of  controversy 2377 

of  judgment  on  award 2878 

llabili^  to,  of  party  revoking  submission  of  controversy 2384 
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on  foreclosure  of  mortgage  hf  adTwitoemept 2401 

expenses  in  snoh  proceedings  allowed. 2409 

taxation  of  sacb  costs  and  expenses 2408 

in  supplementary  proceedings,  to  judgment  creditor. 2456 

id. ;  to  judgment  debtor,  etc 2466 

Costs  in  Justicb's  Goubt  : 

on  disGontinuanoe  after  answer  of  title  in  justice's  court 2964 

of  iustice,  and  fee  for  return  to  be  paid  on  service  of  notice  of  appeal 8047 

and  recovery  may  be  set  off  on  appeal  from  judgment  of  justice.. 8059 

what  may  be  included  in  disbursements  on  such  appeal 8060 

when  awarded  on  appeal  from  justice  of  tbe  peace,  when  new  trial  not  had  in 

appellate  court 8066 

amount  of  costs  in  such  case 8067 

recoverable  in  case  of  offer  of  compromise  before  return  to  appeal  from  justice, 

for  new  trial  in  appellate  court 8070 

recoverable  in  case  of  such  oflfer  after  return 8072 

amount  of,  on  appeal  for  new  trial,  from  justice's  judgment 8078 

when  prevailing  party  to  recover ;  what  costs  taxable 8074 

when  neither  party  to  recover. 8076 

amount  of  costs  limited 8076 

costs  upon  demurrer. 8077 

taxation  of  costs. 8078 

double  and  treble  costs , 8079 

costs  on  judgment  for  one  (NT  more  defendants 8060 

costs  wrongfully  collected  may  be  recovered  back 8081 

in  proceedings  relative  to  animals  strajring,  on  decision  in  ^vor  of  person  answer- 
ing   8096 

OosTS  —  CanHnued. 

when  plaintiflf  entitled  to  costs  of  course 8228 

when  defendant  entitled  to  costs  of  course  ;  rule  as  to  two  or  more  defendants 8229 

when  coste  are  discretionary 8280 

where  several  actions  are  brought  on  same  instrument 8281 

where  there  are  issues  of  fact  and  of  law 8282 

how  interlocutory  costs  collected. « .  8288 

where  there  are  several  issues  of  fact 8284 

after  discontinuance  upon  answer  of  title 8285 

of  a  motion,  how  awarded 8286 

the  foregoing  sections  limited 8287 

on  appeal  from  final  judgment 8288 

on  appeal  from  interlocutory  judgment  or  order 8289 

in  a  special  proceeding 8240 

against  the  State,  how  paid 8241 

where  action  brought  by  people,  on  relation  of  private  person 8242 

in  an  action  for  the  benefit  of  a  county,  etc 8248 

id. ;  against  a  school  officer 8244 

id. ;  against  a  municipal  corporation « .  8246 

id.;  by  or  against  an  executor,  etc 8246 

in  case  of  transfer,  etc.,  of  cause  of  action 8247 

certificate  entitling  party  to  costs  or  increased  costs 8248 

against  infant  plaintiff,  now  enforced 8249 

certain  provisions  of  this  act  not  to  affect  special  provisions  of  law 8260 

amount  of,  generally 8261 

court  of  appeals  may  award  damages  by  way  of  costs,  on  affirmance,  etc 8251 

additional  allowance  to  plaintiff  in  foreclosure,  etc 8262,  8258 

additional  allowance  to  either  party  in  difficult  cases,  etc 8258 

allowances  under  certain  sections  limited .  8254 

on  adjournment  of  trial 8256 

disbursements  to  be  included  in  bill  of  costs 8256 

increased  damages  not  to  carry  increased  costs 8257 

when  defendant  entitled  to  increased  costs  in  action  or  spedal  proceeding 8258 

increased  disbursements  not  allowed  .    8259 

costs  on  a  settlement 8260 

article  concerning  amount  of  costs  not  to  affect  special  provisions  of  law 8261 

how  taxed;  allowances,  etc.,  how  computed 8262 

notice  of  taxation. 8268 
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re-taxation *••*,• • 3264 

review  of  taxation , 3265 

duty  of  taxing  offiper 3266 

affidavit  respecting  disburBementa ».... 8267 

application  of  certain  provisions. ...   3847 

security  for,  when  defendant  may  require 3266 

id. ;  after  action  commenced 3300 

id. ;  can  only  be  required  where  all  the  plaintiffii  are  tubjeet  to  the  requirement.  3270 

id. ;  in  actions  by  and  against  executors,  etc 3271 

id. ;  order  to  give  security « 3272 

id. ;  security  to  be  in  form  of  undertaking 3273 

id. ;  notice  of  exception ;  id.,  of  justification ^74 

id. ;  justification  of  sureties ;  allowance 3275 

id. ;  order  to  give  additional  security ;  proceedings 3276 

id. ;  effect  of  fcdlure  to  file  security  after  order 3277 

id. ;  liability  of  attorney  for  costs 327^ 

id. ;  foregoing  provisions  apply  to  special  proceddings 3279 

Costs  in  Surrooatb's  Court  : 

on  appeal  from  order  on  motion  for  new  trial 2549 

upon  order ;  how  made  payable • 2556 

awiurded  by  decree  in  such  court,  how  payahle 2557 

when  costs  will  be  awarded  by  anch  court 2558 

amount  of,  in  surrogate's  court,  how  fixed*  etc 2559 

id. ;  when  the  same  as  in  supreme  coort 2560 

id. ;  when  to  be  fixed  by  auriogate 2561 

ad^tional  allowance  on  settlement  of  aceoontfl 2562 

id. ;  in  contested  cases  in. 2563 

id. ;  how  made ;  appeal  from  order  thereupon 2564 

allowance  on  saJe  of  real  property 2565 

of  appeal  from  surrogate's  court,  how  awarded 2589 

COimTERGX^AIlf : 

what  is  deemed,  in  action  for  divorce  or  separation 1770 

what  is  available  as,  in  action  to  charge  Judgment  upon  property  of  defendant, 

jointly  indebted  but  not  served 1939 

in  answer  in  justices'  courts 2088,  2046-294^ 

County: 

actiouB  against  officer  of 1925-1931 

jurisdiction  of  surrogate's  court,  in  case  of  new  or  altered 2479 

transfer  of  such  proceedings  to  proper 2460 

action  to  recover  for  conversion  of  public  funds,  etc.    (See  PuBUO  Funds.) 
power  of.    (See  Power  of  County.) 

County  Charob: 

expense  of  book  for  record  of  notices  of  pendency  of  action,  tobea 1673 

compensation  of  clerks  in  surrogate's  court  tobea 3506 

id. ;  as  to  stenographer  in  New-York  and  Kings  county  sarrogate'a  oonrta 2512 

County  Clerk: 

to  record,  index,  etc,  notice  of  pendency  of  action 1672 

to  cancel  notice  of  pendency  of  action 1674 

duty  of,  to  affix  notice  of  sale  in  foreclosure  by  advertisement 2890 

his  fee  for  affixing  same 2890 

to  note  place  of  record  of  affidavits,  on  margin  of  record  of  mortgage 2899 

must  tax  costs  and  expenses  on  foreclosure,  by  advertisement 240S 

to  make  annual  return  to  secretary  of  State  of  all  changes  of  names 2418 

to  record  orders,  etc.,  in  supplementary  proceedings 2470 

penalty  upon,  for  neglect  to  record  such  orders 2470 

to  record  wills  of  real  property,  etc 263S 

to  index  same;  fees 2634 

duty  of,  in  filing,  etc.,  transcript  of  judgment  before  lustice  of  the  peace. . . .  8017,  3029 
docketing  of  judgment  of  district  court  of  New-York,  and  issue  or  execntkw  by, 

after  such  docketing 8290 
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id.;  aq  to  judgment  of  jufltices' courtfloX  Alba^ij  aaidXiQ7...v«'r •**  ^^ 

repeiviog^  a  aalary^  must  account  for  and  pay  over  fees ...,•... « .  *  8285 

feee  of,  inu9trbetax«d„on  d^ma^dof  party 8287 

certaiA  State  pfficera  may  order  searches  made,  etc.,  iu  o£ELce  of,  without  fee 8290 

(See,  also,  Fe3B8.) 

CouKTY  Court  : 

may  entertain  application  of  guardian,  etc.,  to  agree  to  partition 1590 

district-attorney  must  render  account  to 1968 

petition  of  insolvent  for  discharge  from  his  debts  must  be  presented  to 2150 

may  exempt  or  discharge  insolvent  debtor  from  imprisonment 2188 

application  may  be  made  to,  for  discharge  of  judgment  debtor  imprisoned  on  exe- 
cution     2201 

may  appoint  trustee  for  the  care  of  prisoner's  property  during  imprisonment.. . . .  2219 

jurisdiction  of,  over  person  and  property  of  lunatic,  etc 2820 

duty  of  such  court  exercising  such  jurisdiction 2821 

application  for  change  of  name  may  be  made  to 2410,  2411 

new  action  may  be  brought  in,  after  plea  of  title  in  justice's  court 2953 

appeal  from  judgment  of  justice  of  the  peace  must  be  to,  except,  etc 8045 

rule  of  construction  as  to  certain  provisions  concerning 8842 

application  of  certain  provisions  of  this  act  to  action  in,  on  and  after  September 
1,  1877 8847 

CousTT  Judge  : 

may  issue  habeas  corpus  to  testify,  when 2009,  2010,  2011 

application  for  habeas  corpus  or  certiorari  to  inquire,  etc.,  made  to 2017,  2018 

-when,  may  issue  such  writ  without  application 2025 

penalty  on,  for  -refusing,  etc.,  to  issue  habeas  corpus  or  certiorari 2020 

may  issue  warrant  to  bring  up  prisoner  about  to  be  removed  ;  proceedings  there- 
on  *.. 2054-2057 

may  take  bail  pending  appeal  in  habeas  corpus  or  certiorari 2000,  2061 

application  in  summary  proceedings  to  recover  land  may  be  made  to 2284 

v^en  to  grant  order  staying  warrant  in  summary  proceedings  to  recover  land. . . .  2262 

may  entertain  supplementary  proceedings 2484 

audi  proceedings,  if  based  on  decree  of  surrogate's  court,  must  be  as  if  based  on 

judgment  of 2554 

compensation  of,  when  acting  as  surrogate 2498 

acts  and  proceedings  before,  acting  as  surrogate,  where  recorded 2494 

may  direct  order  ox  business,  when  acting  as  surrogate 2506 

may  issue  citation  for  discovery  of  property,  in  surrogate's  absence. . . « 2709 

County  Trbasurbr  : 

district-attorney  to  pay  over  moneys  collected,  to 1967 

money  paid  into  surrogate's  court,  and  securities  taken  by,  to  be  deposited  with. . .  2537 

when  may  apply  for  order  appointing  temporary  administrator  2670 

action  upon  official  bond  of.    (See  Official  Bond.) 

fees  of 8821 

CouBT : 

may  issue  habeas  corpus  to  testify,  when. . . .' 2008,  2011 

authority  of,  by  common  law,  to  grant  habeas  corpus,  how  to  be  exercised 2066 

what,  included  in  expression  '*  body  or  officer,"  in  provisions  as  to  certiorari  to 

review,  etc 2146 

punishment  of  misconduct  occurring  at  a  term  of  the  circuit 2292 

jurisdiction  of.     (See  JuBiSDiCTiON.f 

trial  by  iury  may  be  awarded  in  circuit,  on  reversal  of  decree  of  surrogate's  court, 

in  probate  cases , 2588 

writ  of  prohibition  to.    (See  Prohibition.) 

COXniT  OP  APFBAIiB  : 

costs  on  appeal  to ;  court  may  award  damages,  by  way  of  costs,  for  delay,  when. .  8251 
clerk  of,  to  account  for  and  pay  over  fees  ;  amount  of  same 8288,  8800 
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OMEMrOR:  Sbotidk. 

when  action  hj,  lies  aj^alnat  debtor's  next  of  kin,  etc 18S7 

BQch  action  may  be  joint  or  Bereral 18S8 

neglect  of,  to  present  claim  to  execator  does  not  impair  right  to  such  action 1887 

in  such  Joint  action,  recovery  and  costs  to  be  apportioned 1880 

amount  of  recovery  when  sach  action  is  several 1840 

requisitea  to  recover  against  legatee  in  sach  action 1841 

id.  ;  against  preferred  le^tee 18^ 

liability  of  heirs  and  devisees  for  debt  of  decedent 1848 

when  action  to  enforce  such  liability  may  be  brought 1844 

effect  of  application  to  sell  real  property  on  such  action ;  stay  of  proceedings  . . .  1845 

action  by,  against  heirs  or  deviseeB,  must  be  joint 1846 

recovery  in  such  action  to  be  apportioned i 1847 

requisites  to  recovery  by,  against  heirs 1848 

id. ;  against  devisees 1848 

deduction  from  debt  for  prior  recoveries 1850 

complaint  in  such  action  must  describe  land 1851 

judgment  in  such  action  to  be  satisfied  out  of  land 185S 

id. ;  when  not  a  lien  on  land  aliened 1853 

id. ;  how  taken  when  land  aliened 1854 

classification  of  debts  to  be  enforced  by  such  action ^ 1855 

defense  to  such  action  by  reason  of  other  equal  or  prior  claims 1856 

id. ;  when  such  claim  is  paid 1857 

action  against  heir  or  devisee  not  suspended  by  infancy 1858 

these  provisions  not  applicable  when  will  charges  real  property 1859 

one  action  where  same  person  is  heir  and  devisee,  etc 1860 

penalty  upon,  for  swearing  falsely  in  proceedings  for  insolyenVs  discharge 2159 

may  notify  debtor  to  apply  for  his  discharge  from  imprisonment  on  execution.. .  •  2216 
may  apply  for  appointment  of  trustee  of  property  of  criminal  daring  imprison- 
ment  2220-2228 

order  to  show  cause,  in  proceedings  for  voluntary  dissolution  of  corporation,  to  be 

served  upon 2425 

notice  to,  of  motion  for  appointment  of  receiver  in  supplementary  proceedings . . .  24^ 

rights  of,  under  extension  of  former  receivership 2466 

notice  to,  must  be  published  by  temporary  administrator 2678 

citation  to,  on  application  for  ancillary  letters  testamentary  or  of  administration  2688 

may  compel  return  of  inventory  by  executor,  etc 2715 

may  petition  surrogate's  court  to  compel  payment  of  debt 2717 

may  be  cited  to  attend  settlement  of  executor's,  etc.,  account 2729,  2731 

may  apply  for  disposition  of  real  estate  of  decedetft  for  payment  of  debts,  etc  2750,  27m 
notice  of  pendency  of  action,  filed  in  action  between  creditor  and  execator,  effect 

of 2751 

not  cited  may  contest  settlement  of  account  of  testamentary  trustee,  etc 281C 

definition  of  judgment  creditor 8843 

definition  of  judgment  creditor's  action 8813 

action  by  judgment  creditor.    (See  Judgment  C^lbditob.] 

Obihinal  : 

prosecution  not  to  affect  or  delay  civil  action 1889 

special  proceeding,  habeas  corpus  to  testify  ma^  issue  in 2009,  2011 

provision  as  to  certiorari  in  civil  cases  not  apphcable  to  certiorari  to  review  deter- 
mination in  criminal  matter,  except,  etc 2148 

may  be  required  to  file  security  for  costs,  when 8268 

definition  of  criminal  action 8886 

punishment,  for  crime  under  Code  of  remedial  justice 8846 

proceedhigs  for  review  of  criminal  cause,  not  affected  by  provisions  concerning 

appeal 8847 

care  of  property  of,  during  imprisonment.    (See  Prisoneb.) 

CRanSAJj  Ck>NVSB8ATIOK : 

justice  of  the  peace  has  no  jurisdiction  in  action  for 2868 

action  for,  cannot  be  maintained  in  district  court  of  New-York 8815 

id.;  as  to  iustices'  courts  of  Albany  and  Troy 8288 

is  included  in  term  *' personal  injury"  in  the  new  revision 8843 

CUBTXBT : 

tenant  by.    (See  Estate.) 
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Cdviodt:  SacnoH. 

of  prifloner,  pending  appaftl,  vntU  bail  is  glTeA 2088 

Borrogate  may  dljreot  as  to  oustody  of  piopertj  when  oo-fixeoatoni»  etc,  diaagree . .  2602 

Damaobs: 

in  action  of  ejectment  include  rents  and  profits • 1497 

in  action  of  ejectment,  what  to  conaist  of 1531 

recoverable  in  action  for  dower 1600-1603 

in  case  of  action  of  ejectment,  where  coUuBlve  recovery  of  dower  is  had  against 

infant 1605 

to  be  awarded  on  judgment  for  defendant  in  action  to  determine  claim  to  real  prop- 
erty   1644 

judgment  in  action  for  waste,  when  plaintiff  may  recover  treble 1655,  1656 

in  action  for  waste,  plaintiff  may  elect  to  take,  or  that  partition  be  made,  etc 1658 

to  be  awarded  by  final  judgment  in  action  for  nuisance 1662 

recoverable  in  action  against  trustee,  etc.,  holding  over  without  consent 1664 

treble,  when  awarded  in  action  for  cutting  trees 1668 

id.  ;  recoverable  in  action  for  forcible  entry,  etc 1669 

id. ;  in  action  for  suing,  etc.,  in  name  of  another,  etc 1901 

id. ;  in  action  to  recover  back  illegal  fees  paid 3282 

when  chattel  injured,  etc.,  by  defendant 1722 

must  be  fixed  by  verdict,  etc.,  in  action  for  chattel 1726 

how  ascertained  on  default,  in  such  action 1729 

part  only  of  penalty,  etc.,  may  be  awarded  as,  in  action  to  recover  penalty,  etc.  1£N)8,  1964 

in  action  for  death  caused  by  negligence,  etc 1903,  1904 

in  action  for  slander  of  a  woman 1906 

recoverable  in  action  on  penal  bond 1915 

may  be  recovered  in  action  against  usurper  of  ofiice 1953 

need  not  be  proved  in  action  on  forfeited  recognizance .1966 

in  action  for  public  moneys  vest  in  the  people.^ 1972 

when  relator  to  recover,  in  mandamus  proceedings 2088 

when  chattel  iigured,  etc.,  by  defendant,  in  action  for  chattel  in  justice's  court. . .  2931 

must  be  fixed  by  verdict,  etc.,  in  such  action 2931 

defaulting  witness  in  justice's  court  liable  for .* 2979 

how  determined  when  caused  by  several  animals  trespassing,  etc 8109 

increased  damages  do  not  carry  increased  costs 8257 

writ  of  assessment  of.    (See  Assbssmkrt  of  Damaqbs.) 


severance  of  action  in  ejectment,  after  plaintiff's  or  defendant's 1522,  1528 

of  party,  in  partition,  proceedings  in  case  of 1588 

action  for  chattel  survives  after  death  of  party 1736 

action  for  causing,  by  negligence  may  be  brought  by  executor,  etc.,  when  next  of 

kin,  etc.,  survive 1902 

damages  therein,  and  distribution  thereof 1903,  1904 

disposition  of  property  of  lunatic^  in  case  of 2344 

effeet  of  death  of  party,  upon  proceedings  to  submit  oontroversy  to  arbitration. . .     2382 

appeal  in  surrogate's  court,  after  death  of  adverse  party 2575 

proceedings  in  such  court  when  party  dies  pending  appeal 2575 

order  of  substitution  in  such  cases 2575 

or  disability  of  witness  to  wiU,  must  be  proved  before  his  testimony  dispensed 

with  on  probate  of  will 2619 

id. ;  proof  of  handwriting  of  testator,  when  admitted 2620 

remaining  executors,  etc.,  may  act  in  case  of  death  of  one 2692 

or  disabiUty  of  executor,  etc.,  not  to  affect  execution  of  decree 2770 

undertaking  on  appeal  from  justice's  judgment,  how  filed  in  case  of  death  or 

disability  of  justice,  etc 3052 

proceedings  on  such  appeal,  where  justice  dies  before  return 3056 

proof  of  judgment  in  case  of  death,  etc.,  of  justice  of  the  peace 8155 

id. ;  how  proved  when  docket  book  lost  or  aestroyed 8155 

proceedings  to  discover  death  of  life-tenant.    (See  Discotert  of  Death  of  Lifb- 

Te.?;ant;  also,  Abatbmekt.) 
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general  jurisdiction  of  surrogate's  court  m  to  debts  of  doMdents. 2724 

provisions  coneeni&g  jarisdTctloD  of  vncii  court 947S-S4S2 

definition  of  *  as  used  in  chapter  on  surrogates'  courts 2514 

payment  of,  bj  temporary  administrator,  when  may  be  allowed  or  enforced 2874 

due  to  executor,  etc.,  may  be  proved  on  a  settlement  of  account. 2739 

petition  and  proceedings  to  compel  payment,  etc,  by  testamentary  trustee. .  2804-48906 

due  to  testamentary  trustee  may  be  proved  on  settlement  of  account 2811 

debtor  of  judgment  debtor  may  be  paid  to  sheriff  in  supplementary  proceedings. .  2416 
disposition  of  real  property  of  decedent  for  payment  of.    (See  RsAi<  Pbofertt, 

Disposition  of,  etc.) 
discharge  of  insolvent  from  his  debts.    (See  iNaOLYXNT  Dbbtob,  DiaOHABeB  OF, 

from  his  Debts.) 
discharge  of  insolvent,  from  arrest.  (See  Iksolvsnt  Debtob,  Ezexftiok  fbom 

Arrest.) 
discharge  of  judgment  debtor  from  imprisonment  on  executioh.    (See  Juboicbkt 

Debtor.) 

Dbcbit: 

when  defendant  may  be  arrested  in  action  for,  before  justice  of  the  peace.  ...•••  2805 

Decision  : 

of  board  or  officer  included  in  term  "  determination,"  in  provislont  conoeming- 

certiorari 2146 

definition  of S343 

(See  Vebdzct.) 
Dbclakation  : 

of  party  not  alone  sufficient  proof  in  action  to  annul  marriage 1738 

Dbcrbb  : 

surrogate  may  open,  vacate,  etc.,  decree,  in  or  out  of  court 2481 

in  surrogate's  court,  definition  of 2550 

id. ;  settling  account  must  contain  summary  thereof 2551 

id. ;  when  evidence  of  assets 2553 

id. ;  for  money,  how  docketed,  etc    2533 

id. ;  enforcement  of 2554-2555 

of  surrogate's  court  may  be  affirmed,  reversed,  etc.,  on  appeal 2587 

contents  and  effect  of  decree  revoking  letters 2608,  2604 

validity,  etc.,  of  will  must  be  determined  before  decree  on  probate 2634 

of  surrogate  on  probate  of  will '. 2(£35-2637 

on  application  for  revocation  of  probate 2652 

on  probate  of  heirship  ;  record  and  effect ;  vacating  same 2656-265S 

on  application  for  administration. 2666 

for  revocation  of  letters , , 2684—2690 

in  proceedings  for  discovery  of  property  withheld  from  executor,  etc 2712 

on  petition  to  compel  payment  of  debt  or  legacy  by  executor,  etc 2718-2719 

on  judicial  settlement  of  account  of  executor, etc.,  may  award  relief  for  not  set- 
ting apart  exempt  property 2721 

of  surrogate's  court  for  payment  and  distribution  by  executor,  eta,  of  assets.  2743-2748 
in  proceedings  to  dispose  of  decedent's  real  property  for  payment  of  debts. . .  2756-2793 

in  proceedings  to  compel  payment,  etc.,  by  testamentary  trustee 2805 

of  surrogate's  court,  for  payment  and  distribution,  or  delivery  of  property,  by 

testamentary  trustee ;  share  of  infant 28tl 

made  on  judicial  settlement  of  account  of  testamentary  trustee ;  effect  thereof. . .  2813 

that  guardian,  appointed  by  will  or  deed,  give  security,  etc 2853 

effect  of,  for  settlement  of  account  of  guaraian  appointed  by  deed  or  will 2857 

appeal  from,  in  surrogate's  court.    (S^  Appeal.) 

Deed: 

appointing  guardian  must  be  recorded . 2851 

for  provisions  relating  to  such  guardianship.    (See  Guardian.) 

DbfauI/T: 

effect  of  judgment  by,  in  ejectment 1526 

in  partition,  court  must  ascertain  rights  of  parties  before  judgment,  when  defend- 
ant is  in 1545 

recovery  of  dower  against  infant,  by  collusion  or  default  of  guardian,  does  not  pre- 
judice rights 1605 
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Dbfaitlt — Continued,  Saoviosr. 

proceedings  on  anbtraquent,  after  pAjmoDt  into  oonrt  of  amount  dnefin-foredoBure  1685 

id. ;  where  part  only  of  property  sold,  in  foreoloBure^ 1686 

j  udgment  by,  in  action  to  determine  claim  to  real  property 1645 

damages,  how  ascertained  on,  in  action  for  chattel 1729 

judgment  annulling  marriage  not  to  be  rendered  by,  without  proof,  etc 1758 

regulations  concerning  judgment  by,  in  matrimonial  actions 1774 

in  action  before  justice  of  the  peace ;  what  plaintiflT  must  prove  to  obtain  judgment 

by  default,  after  arrest  of  defendant 2908 

judgment  how  taken  by  default  before  justice  of  the  peace 2988 

in  not  appearing  on  return  of  summons,  may  be  opened  In  justice's  court  of 

Brooklyn 8128 

Defect: 

certiorari  or  habeas  corpus  to  inquire,  etc.,  shall  not  be  disobeyed  for  any  formal  2024 

jurisdiction  of  surrogate's  court  not  lost  by  defect  in  record 2474 

certain  provisions  relating  to,  apply  to  proceedings  in  surrogate's  court 2538 

in  proceedings  on  appeal  from  surrogate's  court,  now  remedied 2575 

(See  AMBNDMBirr.) 
Dkfence : 

in  action  by  creditor  against  deceased  debtor's  next  of  kin,  etc 1856,  1857 

in  action  on  sheriff's  official  bond 1884 

foregoing  provision  applied  to  action  on  other  official  bonds ...  1886-1889 

what,  is  available  in  action  to  charge  judgment  upon  property  of  defendant 

jointly  indebted  but  not  served 1989 

rights  of  joint  debtor  not  affected  by  composition  of  co-defendant 1944 

improper  joinder  of  parties  not  a,  in  action  against  persons  engaged  in  transporta- 
tion, etc.,  unless 1945 

under  statute  of  limitations  in  proceedings  to  dispose  of  real  property  of  decedent 

for  payment  of  debts 2755 

or  counterclaim  may  be  interposed  by  heir,  etc.,  to  proof  of  debt  on  judgment,  in 

such  proceedings 2757 

to  action  upon  a  daim  brought,  etc.,  by  justice  of  the  peace  or  constable 8189 

(See,  also.  Answer.) 
Dbfbivdant  : 

who  may  be  made,  in  action  of  ejectment 1602,  1503 

ouster  to  be  proved  in  action  of  ejectment  against  joint-tenant 1515 

severance  of  action,  in  ejectment  agaisst  two  or  more 1916,  1517 

severance  of  action,  in  ejectment  after  death  of 1522,  1528 

may  apply  for  new  trial  in  ejectment,  after  trial  of  issue  of  fact  when 1525 

in  partition,  who  must  be  made , 1588 

id. ;  who  may  be  made 1530 

id. ;  creditors  holding  liens  may  be  made 1540 

id. ;  who  is    served,  by  pabiicfl:tion,  etc.,  of  summons,  not  allowed  to  defend 

after  final  judgment 1557 

in  action  for  dower,  who  must  be  made 1597 

id.;  who  may  be  made  .   1598,  1599 

in  action  for  foreclosure  of  mortgage,0'^ho  may  be  made 1627 

id.;  corporation  may  be  a  party  to  such  action 1650 

in  action  for  waste,  who  liable  as 1651 

id. ;  guardian  liable  to  ward  in  action  for  waste 1653 

id. ;  against  joint-tenant,  etc 1656 

in  action  for  nuisance,  who  may  be  made 1661 

may  file  notice  of  pendency  of  action,  when 1673 

cancellation  of  sudi  notice 1674 

who  may  be  joined  as,  in  action  by  creditor  against  legatees,  etc.,  of  decedent ....  1838 

action  to  diarge,  jointly  indebted  but  not  served  with  summons 1987-1941 

jointly  indebted  may  compound  separately  with  creditor 1942 

(See,  also,  JoiKT  Debtor.) 

officer  or  person  against  whom  State  writ  issues  shall  be  styled 1994 

when  may  be  designated  by  fictitious  name  in  summons  before  justice  of  the 
peace 2884 

neglecting  to  set  up  counterclaim  in  justice's  court,  when  barred  from  maintain- 
ing action  thereon 2947,  2948 

when  party  is  styled  defendant  in  civil  action 3388 
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DjviNrrioK :  SaonoR. 

of  certain  tenns  used  in  obapter  on  Bonogftte's  oooTta 2514 

general  and  mlBceUaneons  deflnitionB  of  words  and  termi  osed  in  the  reidsion. . .  89i3 

Dkliyisrancb  : 

writ  of  second,  abolislied 1668 

Delitbbt: 

of  possession  of  real  property  under  judgment,  haw  4|lrected  and  enforced 1075 

of  personal  property  bj  testamentarj  trustee,  how  may  be  compelled 2804-28(M 

Demaitd: 

demand  of  judgment,  in  complaint  and  in  answer  in  action  to  determine  daim  to 

real  property 1638 

id.,  id. ;  to  determine  claim  for  dower 1649 

notice  of  demand  of  judgment  for  return  of  chattel  by  defendant 1 . .  1725 

when  necessary  before  action  on  official  bond 1891 

or  notice  necessary  in  summary  proceedings  for  recovery  of  possession  of  real 

property,  in  case  of  non-payment  of  rent 2331 

of  possession  of  animal  in  proceedings  relative  to  animals  found  straying. ......  8097 

id. ;  when  animal  wilfully  set  at  laree  by  third  person 8098 

id. ;  how  may  be  made  after  final  order,  etc 3101 

separate  owners  may  severally  demand  possession  in  such  case 8110 

Dbvurrsr: 

to  first  writ  of  mandamus 2073 

to  alternative  writ  of  mandamus 2078 

to  return  to  alternative  mandamus . .   2078 

to  such  writ,  and  to  return  thereto  must  be  served 2081 

in  justice's  court 2935 

to  complaint  or  answer  in  justice's  court 2939 

general  rules  of  pleading  in  such  court 2940 

Deposit: 

in  lieu  of  undertaking  on  appeal  from  surrogate's  court 2575 

of  securities  to  reduce  penalty  of  bond  of  executor,  etc 2S95 

of  money  by  temporary  administrator ;  depositary  to  file  bond,  etc.  •••....  2678-2680 
of  monev  to  secure  payment  of  debt  not  due  on  settlement  of  executor's  aoooont. .  2745 

application  of  certain  provisions  concerning,  on  and  after  September  1, 1877 3847 

of  money  in  place  of  bail.    (See  Bail.) 

of  money  in  cc#urt.    (See  Paticent  into  Coubt.) 

DsFOBmoH : 

certain  provisions  relative  to,  apply  to  surrogate's  courts 2538 

for  use  before  justice  of  the  p€»ace.    (See  CoMMsasaoix.) 

Dbsioztatiov  : 

by  railroad  corporation  or  express  company,  of  person  upon  whom  prooew  issued 

by  justice  of  the  peace  may  be  serrea 2860^  2881 

revocation  of  such  *  service  in  such  ease % 2888 

Detainer: 

forcible.    (See  Entry.) 

Detbrhination  : 

as  used  in  provisions  concerning  certiorari,  etc,  what  to  include. 2146 

of  claim  to  real  property,  action  for.    (See  Claim  to  Real  Property.) 

Devise  : 

property  held  by,  may  be  subject  of  action  of  partition,  when 15S7 

complaint  in  partition  must  set  out  ownership  dependent  upon  executory 1543 

when  purdiaser  from  heir  protected,  notwithptanding 26SS 

Devisee  : 

action  to  enforce  liability  of,  for  debts  of  decedent.    (See  Creditor.) 

action  against,  by  child  bom  after  will,  or  witness  to  will,  when 1S68 
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offloerB,  etc,  of  corporation  maj  be  saed  for  mUieoDdact . ..  .^  .....•..-.:...  • 1781 

may  be  restnciniBd  in  action  to  dissolve,  etc.,  corporation 1787 

may  be  joined  as  defendants  in  action  against  corporation;  when 1790 

when  separate  action  may  be  broneht  against  them ;  1791 

proceedings  in  either  of  last  named  actions. ;...:;...;;..'... ^ 1793 

judgment  in  such  action ;  as  to  liabilities  of .1796 

of  corporation  may  be  compelled  to  testify • 1805 

judicial  suspension  of  officers,  etc.,  of  corporation. . ; *  1811,  181d 

judgment  for  costs  in  favor  of  people,  against  illegfil  corporation,  when  may  be 

ordered  collected  by  attachment  against : . . .  1087 

when  mav  petition  fardissolntion  of  corporation fM^,  2420 

petition  therefor  and  proceedings  thereon.    (See  DiBSOLunON  ox  CkXBJhMUVKW.) 

DlSABIUTT : 

when  time  of,  not  to  form  part  of  limitation,    (See  Ldotatioh.) 

action  against  widow  to  determine  dower  right  cannot  be  maintained,  whild 

under : 1647 

proceedings  in  case  of  disability  of  surrogate. ......' 2484-2492 

testimony  taken  on  probate  of  wiU  may  m  used  on  hearing  for  revocation  of  pro- 
bate where  witness  under 2<K51 

revocation  of  letters  testamentary,  etc.,  on  ground  of  .......................  2065-2688 

proceedings  on  appeal  from  justices'  judgment  where  justice  unable,  eto»,  to  make 

return , 8056 

removal,  of  action,  from  mayor's  eoort  of  Hudson,  amd  recorder's  courts  of  Utica 
and  Oswego,  in  case  of  disability  of  judge • •• 8200 

(See,  also,  I>bath.) 

DiaBUBfiXMXSTB : 

to  be  included  in  bill  of  costs. ,,,,.., • 8256 

increased  disbursements  npt  allowed,  when  increased  coats  allowed 8259 

affidavit  of,  on  taxation  of  cost9<  •  •  *  •  * • •  • . .  8267 

DiBCHARGE : 

of  prisoner  on  habeaa  ooorpus^  or  certiorari^    (See  Habbab  Oqbfub  to  IirquiBV» 

etc.;  Certiobab;,). 

writ  of.,  abolished  i  order  substituted ;  service  and  effect.  •  •  • . ; •...•..••.•••  2048 

for  general  provisions  concerning  discharge,  etc.,  of  insolvent  from  ImpriAonment. 

(^e  Xnsolvrnt  Obbtob.;  Ezbmftzon  fbom  Arrest,  etc.) 
for  general  provisions  concerning  discharge  of  insolvent  from  his  debts.    (See 

Jksolybnt  Debtor.) 
of  judgment  debtor  from  imprisonment  on  execution.     (See  JvDQVXsrr  DbbTOB.) 

property  of  prisoner  to  be  delivered  to  him  on  his. '. 2229 

of  offender,  from  imprisonment  in  contempt  proceedings ;  when  ordered 2286 

motion  for  discharge  of  defendant  from  arrest,  in  action  in  justice's  court 2901 

effect  of  such  discharge  of  defendant 2902 

of  privileged  person  from  arrest  in  justice's  court 1 2904 

of  judgment  debtor  imprisoned  on  execution  upon  justice's  judgment 8038-8087 

from  imprisonment,  by  N.  T.  marine  court,  of  person  unable  to  endure  con- 
finement  • 8168 

person  dischaiiged  from  debts,  etc.,  may  be  compelled  to  file  security  for  costs. .  •  8269 

DiBCOVEBT: 

ancillary  action  for,  abolished 1914 

of  books  and  papers,  certain  provisions  relative  to,  apply  to  surrogates'  courts. . .  2588 

of  property  withheld,  proceedings  by  executor  or  administrator  for 2706-2714 

action  to  compel,  of  property.    (See  Judombht  Cbbditob.) 

petition  in  proceedings  for  discovery  of  death  of  tenant  for  life,  when  and  where 

presented 2802 

contents  of  such  petition • ,« 2808 

service  of  petition  and  notice •••• 2804 

proceedings  upon  presentation  of  such  petition 2805 

service  of  order;  powers,  etc.,  of  referee ..•...••..••«•, 2806 

habeas  corpus  for  production  of  life  tenant • •••..  2807 

report  of  referee  in  such  proceedings 2808 

dismissal  of  petition  when  order  complied  with ....•..•.. • •  •  •  2800 

when  life  tenant  deemed  dead  and  petitioner  let  into  possession 2810 

commission  to  be  issued  if  life  tenant  is  without  the  State • 2811 
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genenJ  prqyisions  respoctlag  such  oommiafion • • .  2319 

petitioner  to  give  notice  of  us  execution • 2318 

exeeation  of  Bach  conunifsion 2314 

proceedings  on  return  of  such  commission 2315 

costs  in  such  proceedings 2316 

possession  of  property  when  restored. 2317 

r^medj  of  persons  evicted,  for  profits,  etc. 2318 

final  order  in  these  proceedings  not  evideiioe  in  ^ectment 2319 

DzftrosinoN : 

ol  real  propertj  of  decedent  for  payment  of  debta,  ete.    (Sao  Bkal  Pbobbbtt, 

'  DiaraHHOH  09,  etc) 

DiSQUALIFIGATIOH  : 

of  surrogate 2485,8495-^497 

bequest  does  not  disqualify  witness  ttom  testifying  as  to  execution  of  will 2544 

(S«C  DSATH ;  DiBABILITT.) 

Dn^OLimoN  of  Cobforation: 

action  for 1785 

by  whom  such  action  may  be  brought 1786 

temporary  injunction  may  be  granted  therein .«  1787 

receiver  may  be  appointed  in  such  action,  dullea,  ete 10^,  1789 

,  stockholders,  etc.,  when  may  be  joined  as  defendaats  In  such  aetloa. 1790 

when  separate  action  may  be  brought  against  stockholders,  etc 1791 

proceedings  in  either  of  two  last-named  actions 1792 

judgment  in  action  for ;  property  to  be  distributed ITw 

id. ;  stock  subscriptions  to  be  reeoTcred 1794 

id. ;  as  to  liabilities  of  stockholders  and  direeton 1795 

limitation  of  efiect  of  foregoing  proTisions •.. 1796 


DiSSOLlJTION  OF  Ck>BFORATIOK  BT  YOLTniTABT  PBOGBBDDffCW. 

when  a  majority  of  directors,  etc.,  may  petition  for  dl88cAiiii<Mi 2419 

id. ;  when  they  are  equally  divided 2420 

contents  of  petition,  schedules,  etc 2421 

affidavit  to  be  annexed 2422 

presentation  of  petition,  etc. ;  order  to  show  cause 2423 

order  to  be  published 2424 

id. ;  to  be  served  on  creditors  and  stockholders 2425 

hearing ;  report  of  referee , 2426 

id.  ( original  papers  may  be  used 2427 

application  for  final  order %4SS 

final  orddr;  receiver  may  be  appointed 2429 

certain  sales,  «tc ,  void ...  ; . . : 2430 

certain  corporations  excepted  from  this  title 24S1 

DzBTBiBxrnoN : 

of  estate  ol  deccd«iit»  general  jurisdiction  <^  surrogate's  court  as  to 2472-2488 

of  estate  of  decedent  by  executor,  etc.    (See  Account.) 

of  proceeds  of  sale,  mortgage,  or  lease  of  real  property  for  payment  of  deeedenfa 

debts..  (See. BXAL  Propbbtt  ;  DisposinoK  of,  etc) 
of  surphis  money  arising  on  forecloaore,  etc.,  and  paid  into  surrogate's  court 2799 

District-Attobnbt  : 

must  render  account  of  actions,  eta ••..•• 1968 

may  applyfor  State  writ  in  action  bythe  people .« 1993 

jMyment  of  fees  and  tender  of  undertaking  not  required  on  service  of  htbsaa  cor- 
pus issningen  appUcation -of .  ^..«« 200e3 

advice  of  ixmnsel  need  not  be  sworn  to,  in  affldaTit  for  habeas  oozptts  to  testify,  on 

vppUcation  ^1. 2012 

when  toact  aswiRogate,  whMi  that  officer  disqualified,  ete 2484-2494 

DiRRicT  CoQBTs  OF  -Kbw>Tobx.    (Sm  Nkw-Tobz,  DmucT  Ooraxt  or  m  Cox  or.) 
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in  what  CU68  action  fpx,  maj  b^  matatained 1756 

answer  in  adfcion  for  I*  xxLode  ot  trial;  jodgznaot  bydafault • 1767 

whan  deniea,  although  adahery  prored 1758 

regalations,  when  action  bronffnt  hj  wife 1759 

id.  ;  when  action  bronght  bj  nasband • 1760 

marriage  after  divorce  for  adaltei^j • .«...  1761 

as  to  action  for  limited.    (%ee  fisrABATlON.) 

married  woman  plaintiff  aeemed  resident,  when 1768 

alimony  in  action  for ;  costs ;  execution 1769 

what  is  deemed  counterclaim  in  action  for 1770 

court  to  give  directions  as  to  custody,  elc.>  of  children 1771 

support,  etc.,  of  wife  and  children,  in  action  for >  • . . .  1773 

id. ;  when  enforced  by  punishment  for  contempt. 1778 

regulations  respecting  judgment  by  default  in  action  for 1774 

DOCXBT-BOOK : 

justice  innit  enter  fine  imposed  on  defaulting  witness  in  his 2976 

justice  of  the  peace  muJBt  keep  entries  therein 8140, 8141 

alphabetical  index  thereto  must  be  kept 8142 

deposit  of,  with  town  or  dty  clerk  on  removal,  etc,  of  justice 8144-8149 

of  justice,  when  presumptive  evidence 8156 

Doweb: 

where  action  for,  is  maintainable,  action  of  ejectment  cannot  be  maintained 1499 

when  person  having  right  of,  must  be  made  defendant  in  partition 1588 

right  of,  not  admeasured,  how  may  be  treated  In  partition 1558 

right  in  partition,  court  may  direct  sale  of ;  sale,  proceeds,  etc. 1567-1570 

married  woman  may  release  to  husband  her  inchoate  right  of,  in  property  to  be 

sold  in  partition 1571 

investment  of  proceeds  of  sale  of,  in  partition. 1588-1585 

limitation  of  action  for 1596 

against  whom  action  for,  may  be'brou^ht. 1597 

who  may  be  made  defendants  in  action  for 1698,  1599 

damages  may  be  recovered  in  action  for ;  how  estimated 1600 

damages  in  action  for,  against  alienee,  etc 1601 

id. ;  to  be  awarded  against  defendant,  only  for  property  held  or  claimed  by  him. .  1602 

id. ;  against  Ixeirs,  etc.,  aliening  land. 1608 

action  for,  barred  by  assignment  of 1604 

collusive  recoveiy  of,  not  to  prejudice  infant 1605 

complaint  in  action  for,  what  to  state.. 1606 

interlocutory  judgment  for  admeasurement  of 1607 

commissioners  to  admeasure  ;  removal,  etc 1608 

how  to  be  admeasured  by  commissioners,  etc 1609 

meetings  of  commissioners  to  admeasure  ;  their  report,  etc 1610 

report  of  commissioners,  etc.,  may  be  set  aside 1611 

fees  and  expenses  of  commissioners,  etc 1612 

final  judgment  on  confirmation  of  commissioners'  report 1618 

plaintiff  may  recover  sum  awarded  as ;  court  may  modify  judgment 1614 

junior  incumbrances  not  affected  by  admeasurement  of • 1615 

plaintiff  may  consent  to  receive  gross  sum  in  lieu  of 1617 

defendant  ma^  obtain  leave  to  pay  such  gross  sum  ;  proceedings,  etc 1618 

interlocutory  judgment  for  sale  where  plaintiff  consents  to  accept  gross  sum 1619 

id. ;  directing  distinct  parcel  to  be  admeasured  in  such  case 1620 

liens  to  be  ascertained  oefore  judgment  for  sale 1631 

payment  of,  or  sales  subject  to  liens ; 1622 

report  of  sale 1628 

final  judgment  on  report  of  sale 1624 

provisions  as  to  sale,  etc,  in  partition,  made  applicable  to  action  for 1626 

claim  for,  cannot  be  made  basis  of  action  to  determine  claim  to  real  property. . . .  1688 

action  mny  be  maintained  against  widow  to  determine  her 1647 

proceedings  in  ^ach  action  where  defendant's  right  Is  admitted 1648 

id.;  when  defendant's  right  denied 1649 

writ  of,  abolished ; : : 1687 

riffht  of,  how  affected  by  judgment  of  divorce ' 1759,  1760 

when  right  of,  may  be  included  in  sale  of  real  estate  of  infant,  lunatic,  etc 2862 

id. ;  when  belonging  to  infant,  etc 2868 
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right  of,  when  barred  hj flale  on  foreclosure  bj adrertiseineBt. ..1 2385 

in  lands  of  decedent  held  under  contrad  and  sold  in  proceeding,  to  sell  his  r^ 
estate  for  payment  of  debts  ; ; . ; i , 2994-2795 

Drunksnkbss: 

action  against  seller  of  liquor  for  damages  caused  hjn    (See  LxquOB.) 


Eabninos: 

of  debtor  when  exempt,    ^ee  BzsicrT.) 

Editor: 

when  action  for  libel  cannot  be  maintained  agafaast ...,..,,..,«  «•»,.«•..•  1907,  1908 

BjBCTMKirr^ 

definition  of  action  of  ...»;. ..»•••.*•• ,..••••••«••,.«.. 1496 

damages  in  action  of,  what  to  include..... ••.•........'.•  1407,  1531 

who  may  maintain  action  of 1498-1501 

a^inst  whom  action  most  be  brought    ».  1502 

wno  may  be  joined  as  defendants  in  action  of 1503 

may  be  brought  for  non-payment  of  rent,  when 1504 

may  be  brought  when  right  of  re-entry  is  reserved  for  want  of  distress 1505 

against  tenant,  how  proceedings  may  be  dismissed  on  payment  or  tender,  etc 1506 

against  tenant,  amount  in  arrear  must  be  fixed  by  verdict  or  report  and  stated  in 
judgment,  etc '. 1507 

r'nst  tenant,  when  possession  to  be  restored  after  judgment  and  execution. . . .  1508 
when  use  of  property  set  off  against  rent  accruing  after  Judgment 1509* 

what  complaint  must  state,  in  action  of : ; 1510,  1511 

when  ouster  to  be  proved,  in  action  of 1515 

action  of,  to  be  severed  when  there  are  distinct  occupants 151<^  1517 

id. ;  plaintiff  may  recover  a  portion  only  of  property  claimed 1518 

id. ;  verdict,  etc.,  where  plaintiff's  title  expires  before  trial 1520 

alNitement  of  action  of 1521 

action  of,  to  be  severed  when  difi^srent  persons  succeed  to  the  property,  etc.  1522>  1523 

id.;  effect  of  judgment  after  trial 1524 

id. ;  new  trial  may  be  granted,  when,  etc 1525 

effect  of  judgment  by  default,  etc 1526 

possession  of  plaintiff  under  judgment  not  to  be  affected  by  vacating  judgment, 

except,  etc 1529 

evidence  on  new  trial  of  action  in 1530 

damages  recoverable  in  action  of 1531 

permanent  improvements  by  defendant  may  be  set  off  against  damages 1581 

may  be  maintained  in  case  of  infknt  against  whom  collusive  recovery  of  dower 

is  made 1605 

provisions  as  to,  are  applicable  to  action  to  determine  claim  to  real  property 1642 

reversioner  may  bring  action  for,  after  default  of  tenant,  etc. 1680 

defendant  may  be  restrained  from  committing  waste  during  acdon  of 1681 

liability  of  purchaser  from  defendant,  pending  action  of 1685 

action  of,  not  barred  by  final  order  in  summary  proceedings  for  possession  of  land.  2264 
order  in  proceedings  to  discover  death  of  life-tenant  not  evidence  in  action  of . . .  2819 
by  the  people  to  recover  real  piDperty  escheated  or  forfeited  for  treason.    (See 

Escheat;  Trsason.) 
for  provisions  generally  applicable  to  real  actions.    (See  Rkal  Profkbtt.) 

BSTRT: 

treble  damages  for  forcible  entry  and  detainer,  recoverable 1669 

writ  of .  abolished , 1687 

summary  proceeding's  to  recover  possession  of  land  in  case  of  fordble  entry  and 

detainer 2338 

issues  in  such  proceedings 


BquTTT: 

disUnction  between  actions  at  law  and  suits  in  equity  abolished 8S39 
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attorney-gone^l  mxwt  bring  Qjei^ment  for  real  prq^Ndrfcjr  6fl«2ieiited • , . .  1977 

notice  of.  pbject  of.  each,  actum  to  be  published. 1978 

when  nnknown  <dAimantB  may  be  made  defendants <...#• 1979 

effect  of  Judgment.against  unknown  daimanta 1980 

action  to  re<^yer  property  escheated,  must  be  in  name  of  the  people 1984 

EeTATB: 

in  fee,  for  life,  etc.,  holder  of,  when  to  be  made  party  to  action  for  partition. ....  1689 

for  life^  by  cuTtesj,  etc.,  how  partition  may  be  made 1558 

in  partition,  rigl^ts  of  holders  of  future  estates  to  be  protected,  etc 1570 

for  life,  for  years,  etc.,  investment  of  proceeds  of  sale  of,  in  partition. ..  1569,  1583-1585 
any  person  claiming,  in  property,  may  be  made  defendant  in  action  for  dower*  1598,  1599 
what  is  baned  by  judgment  in  action  to  determine  claim  to  rietal  property. .  1645,  1646 

holder,  by  curtesy,  for  life,  etc.,  liable  in  action  for  waste  ..•'•.......• 1651 

judgment  in  action  for  Waste  against  tenant  of  particular  estate. . .  '• 1655 

ow;ner  of,  determinable  on  life  estate,  who  liolds  over,  etc^  to  b^  deemed  tres- 
passer, eic. 1664 

in  remainder,  etci,  holder  of,  may  maintain  action,  when  ... 1665 

tenant  of  particular  estate,  may  be  removed  by  summary  proceedings,  etc 2231 

particular  estate,' how  included  in  sale  of  real  estate  of  mfant,  lunatic,  etc.  2362-2368 
Bubmisslon  of  controversy  to  arbitration  may  be  made  concerning  certain  particu- 
lar estates.......,^ , 2365 

Etidkkce: 

BherifT's  return  is  presamptive,  in  action  on  undertaking  given  in  action  fbr 

chattel.: ., 1784 

when  inventory  may  be  contradicted  in  action  against  executor 1882-1884 

on  trial  of  action  to  annul  marriage 1758 

jud^ent  annulling  marriage,  how  far  condusive 1754 

to  obtain  judgment  establishing  lost  or  destroyed  will 1865 

secondaiy,  in  action  upon  lost  negotiable  paper ^..^ • .  1917,  1918 

judgment  against  joint  debtors  is  conclusive,  of  liability  of  those  served 1938 

now  far  discharge,  record,  etc,  is  evidence  in  proceedings  for  discharge  of  insolv- 
ent from  his  debts, 2181 

affidavits  of  sale  on  mortgage  foreclosure  by  advertisement,  and  record  thereof,  are 

presumptive 2898 

answer  of  witness  in  supplementary  proceedings  cannot  be  used  as  evidence 

against  him 2460 

order  for  execution  and  decree  for  payment  against  executor,  etc.,  is  conclusive 

evidence  of  assets 2552 

further,  may  be  received  by  appellate  court  on  appeal  from  surrogate's  court. . . .  2586 

letters  testamentary,  etc.,  are  conclusive  evidence  of  authority,  etc 2591 

required  on  probate  of  lost  or  destroyed  will 2621 

will,  etc,  certified  by  surrogate  may  be  read  in 2629 

probate ;  how  far  conclusive 2626,  2627 

record  of  certain  wills  heretofore  proved,  how  far  evidence 2631,  2632 

record  of  will  of  real  property  to  be  received  in 2688 

when  testimony  of  witness  taken  on  probate  of  will  may  be  used  as  evidence  on 

revocation  of  probate 2651 

decree,  etc. ,  for  probate  of  heirship  is  presumptive,  etc 2657 

record  of  will,  proved  elsewhere  in  the  United  States,  is  presumptive  evidence.  2708 
on  examination  in  proceedings  for  discovery  of  property  withheld  from  executor, 

etc 2711 

of  payments  made  by  executor,  testamentaiy  trustee,  guardian,  etc.,  in  case  of 

absence,  loss,  etc.,  of  voucher 2784,  2811,  2850 

judicial  settlement  of  account  of  executor,  etc.,  is  conclusive  of  what 2742 

judgment  or  decree  is  presumptive  evidence  of  debt  before  surrogate  in  proceed- 
ings to  dispose  of  decedent's  real  property,  etc 2756,  2757 

constable's  return  is  presumptive,  in  action  on  undertaking  given  in  action  for 

chattel  in  justice's  court 2981 

entries  in  docket-book  of  justice  deposited  with  town  or  city  clerk,  are  presump- 
tive only  8148 

of  insolvent  debtor  applying  for  dischar^  from  his  debts 2172 

of  insolvent  debtor  applying  for  exemption  from  imprisonment 2198 

of  person  cited  on  proceedings  for  diaoorery  of  property  withheld  from  executor, 
etc 2710,  2711 
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of  execaior,  etc,  in  pioeee^BngB  for  aocoudting • 273S 

of  teetamentaij  traotee^  in  proceedings  for  aoooimttng. ...  1 2811 

of  inyentory  kdA  aoooants  of  guardian  most  be  made  annually  hf  BUirogate 8844 

of  ^wurdian,  ete.,  in  proceedings  for  aoeounting 2850 

of  judgment  debtor,  etc.,  in  snpplementary  prooeedlngB.    (See  SOFFtJDiXRTABT 
fbcm;bbding8.) 

KXICUnOR  AGAINflT  Pbo^kbtt  : 

stay  of,  on  appeal  from  judgment  in  action  for  dower 1616 

when  granted  on  judgment  for  defendant  claiming  in  rerarsion.  etc,  in  acti<m  to 

determine  claim  to  roal  property 1648 

on  judgment,  in  action  for  a  chattel 1781 

Bherilf  0  power  under,  in  such  action 1733 

separate  executionB  upon  judgement  when  personal  and  representatlTe  causes  of 

action  joined 1815 

in  action  against  executors,  when  some  only  appear 1817 

leave  to  issue,  lequirod  in  action  against  executor,  order  for,  ete 1826,  1896»  1827 

may  issue  on  judgment  recovered  by  former  executor 1829 

indorsement  upon,  collection  of,  etc,  in  action  on  sherlflPd  bond 1888-1880 

in  action  against  unincorporated  association 1921 

in  action  against  certain  public  officers,  when  not  to  issue 1981 

on  judgment  against  deisndants  jointly  indebted,  where  all  not  served . . . .  1984.  1985 
in  action  to  charge  judgment  upon  property  of  defendants  jointly  indebied  but 

not  served 1941 

shall  not  be  issued  against  the  people  of  the  State 1985 

how  stayed  in  summary  pro<ieeding8  to  rocover  possession  of  land 2254 

to  what  county  must  issue  to  authorize  supplementaiy  proceedings 2458 

enforcement  of  decree  of  surrogate's  court'  by ;  how  issued,  etc. 2554 

intermediate  account  of  executor,  etc,  may  be  compelled  after  application  made 

for  execution  against  executor,  etc 2723 

after  dischaj^  of  defendant  from  arrest  in  justice's  court 2901,  2902 

in  juBtioe's  court  upon  judgment  when  summons  not  personally  served,  and 

attachment  issued 2918 

in  ai^ion  for  chattel  in  iustioe's  court,  power  of  constable  thereunder 2931 

to  collect  fine  imposed  by  justice  on  defaulting  witness 2977 

money  collected  thereon,  how  applied 2978 

can  only  he  issued  by  county  derk  upon  justice's  judgment  docketed 3017-3022 

on  jud^ent  of  justice  of  the  peace  against  joint  debtors ' 3020 

when  justice  of  the  peace  may  issue ;  may  not  issue,  after  transcript  docketed. .  3024 

by  justice  of  the  peace ;  general  requiMtes  of  ;  when  must  be  returnable 3025 

id. ;  execution  upon  judgment  for  money;  id.,  for  penalty  or  forfeiture 3026 

id. ;  renewal  of  execution 3027 

id. ;  property  exempt  from  execution 3023 

id. ;  indorsement  of  levy;  notice  of  sale 3029 

id. ;  mode  of  levy  and  sale ;  certain  provisions  as  to  executions  in  court  of  record 

apply  to 3030 

id. ;  return  of  execution 8081 

id. ;  execution  upon  judgment  in  replevin 3088 

execution  upon  transcript  of  justices*  judgment  docketed  with  county  derk 8043 

BtMj  of,  how  procured  on  appeal  from  justice's  judgment 3050 

injustice's  court,  title  of  purchaser  at  sale  not  affected  by  restitution  ordered  on 

reversal  of  judgment 3058 

provisions  relative  to,  apply  to  warrant  on  decision  in  favor  of  person  answering 

in  proceedings  relative  to  strays 8096 

aale  of  perishable  property  on,  in  N.  Y.  marine  court 8175 

on  filing  transcript  of  judgment  of  district  court  of  Xew-Tork 8230 

id. ;  on  filing  transcript  of  justices'  court  of  Albany  or  Troy 8225 

may  issue  to  collect  interlocutofy  costs 3288 

application  of  provisions  concerning,  on  and  after  September  1, 1877 8347 

BXBCCTION  AOAIX9T  THE  PKRSOX  : 

upon  judgment  against  joint  debtors,  some  of  whom  are  not  served;  indorsement 

thereupon 1984 

enforoemeot  of  such • • 1985 

when  creditor  may  Ibnw  new,  after  diacbafge  of  debtor  from  impriimni— t  qb«  . .  2214 

to  collect  fine  imposed  bfjoniee^^deiimlthigwltiieM « 2977 

after  transcript  of  justice's  jodgmMU  docketed.  ••« • •«.•••••«•  8918 
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upon  jiiBtice'B  }adgm«ni , , 8036 

id. ;  exeoutioD  aguag^the  penon ;  impriaonment  of  Judgment  debtor • . . . .  808d 

id. ;  when  and  how  jndgafent  debtor  to  be  diBcfaarged,  eflfeet  thereof,  etc. . .  8088-8087 

id. ;  constable  not  to  act  onder,  after  return  day 8040 

party  imprieoned  on,  may  be  dischaiged  by  K.  T.  marine  court,  when 8168 

on  jadgment  in  certain  courts,  in  favor  of  woman  for  serrieee 8167,  8d31 

discharge  ef  judgment  debtor  imprisoned  on.    (See  Judgkbht  Dihbtob.) 

application  of  provisions  concerning,  on  and  after  September  1, 1877.  ..•...• 8847 

Exkcdtob: 

receiver,  as  successor  of  deceased,  in  action  to  establish,  etc.,  will 1860 

must  record  will  of  real  property 2688 

when  letters  testamentaiy  may  be  issued 2686 

hearing  upon  objections  to  issue  of  letters 2687 

bond  01,  upon  issuing  letters,  when  required 2688 

renunciation  of ;  retraction  thereof. ..  ..• • •....  2689 

selection  of ,  under  a  valid  power • 2640 

objection  to  person  so  selected;  how  t^en • « 2641 

failing  to  qualify  or  renounce ;  how  excluded 2642 

must  qualify;  bond  to  be  given  when  required •.... 2646 

as  to  bond  of.    (See  Official  Bond.) 

(See  Lbttbrs  Tbbtamientabt.) 
BaoBcinoR  asd  Adminibtratob  : 

action  by  or  afi^alnst,  to  be  brought  in  representative  capacity 1814 

when  personal  and  representative  cause  of  action  may  be  joined ;  judgments ; 

executions,  etc .- 1815-1816 

regulations  where  somo  are  not  served,  etc 1817 

who  has  not  qualified  is  not  necessary  party  to  action  against  executors,  etc 1818 

action  against,  to  recover  legacy ;  limitation,-  etc 1819 

id.,  by  infant ;  guardian's  bond,  etc 1820 

limitation  of  action  against,  by  creditor  on  <daim  rejected 1^22 

sufficiency  or  want  of  assets  not  to  be  pleaded  in  action  against 1624 

execution  against,  how  ptocured;  order,  etc 1^5,  1826 

security  may  be  requirea  of  a  legatee,  before  exeeutioa  granted. 1827 

action,  etc.,  not  to  abate  on  death,  removal,  etc., of 1828 

execution  upon  judgment  recovered  by  former 1829 

action  against,  who  nas  been  superseded 1880 

cannot  he  made  liable  by  reason  of  false  plmuling 1881 

liability  of,  for  uncollected  demands 1888-1884 

may  bring  action  for  causing  death  by  negligence 19(l2 

consent  of,  to  discharge  of  insolvent  debtor 2153 

may  maintain  action  to  compel  conveyance  of  real  estate  of  lunatic,* etc 2846 

general  jurisdiction  of  surrogate's  court  as  to 2472 

provisions  ooneeming  jurisdiction  of  such  court  over  executors,  etc •  2478-2482 

additional  allowance  to,  by  surrogate 2G6d»2565 

decree,  etc.,  suspending,  not  stayed  by  appeal 2588 

as  to  letters  testamentary  and  of  administration.    (See  those  titles.) 

official  oaths  of 2694 

deposit  of  securities,  to  reduce  penalty  of  bond 2595 

provisions  eoueeming  bond  of • 2695-2609 

(See,  also,  Official  Bond.) 

surroj^te  may  direct  as  to  custody  of  property  when  co-executors,  etc.,  disagree,  2602 

application  of  foregoing  provrsions  to -executors,  etc.,  heretofore  appointed 2610 

as  to  revocation  of  letters  to.    (See  Revocation.) 
as  to  settlement  of  accounts  of.    (See  Accounts.) 

remaining  executors  may  act,  when  one  disqualified,  or  his  letters  revoked. 2692 

in  other  cases,  successor  to  be  appointed 2698 

genenll  provisions  relative  to,  applied  to  persoti  to  whom  ahdllary  letters  are 

issued  : 2702 

proceedings'  by,  to  discover  property  withheld*  etc 2706 

id. ;  when  person  withholding  is  in  another  county 2707 

o^er  accompanying  citation ;  how  citation  and  order  served 2706 

id. ;  cett&in  officers  may  act  in  surrogate's  absence 2709 

examination,  decree,  etc 2710-2718 
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varrtnt  to.  oeue  prop^rtj. .  ........ . ..• .  ....^^ ......•••  .^^^ • ».,•.••..  2714 

ctxecutoi;,  etc.,  how  compelled  to  return  iiiTeiitory..,, % ••« 2716 

id. ;  how  discharged  from  commitment «• , 2716 

proceedings  bj.  creditor  or  legatee  to  compel  payment •  • 2717-2719 

proceedinga  against  executor,  etc.«  tor  not  setting  apart  exempt  property 2720 

id.;  upon  judicial  settlement 2721 

fees  of,  when  personal  estate  exceeds  one  hundred  thousand  dollars 2796 

id. ;  not  allowed  to,  when  specific  compensation  provided  by  will,  unless^  etc. . . .  2737 

id. ;  only  once  allowed  on  different  letters 2738 

proceedings  when  same  person  is  testamentary  trustee  and  executor,  etc. 2812 

justice  of  the  peace  has  no  jurisdiction  in  action  against 2^f63 

action  by,  may  be  brought  before  justice  of  the  peace 2865 

andlhory  letters  to.    (See  Lbttbrb  Testahsntart  ;  Lbttkrs  of  Admhobtra- 

TTcm.)  • 
dispoBition'  of  real  property  by,'f6r  payment  of  debts,  etc    (See  Rsal  Pbo^kbtt, 

'DisFOsrnoiT  op,  etc.) '  . 

settlement  of  account  of.    (See  Account.) 

security  fbr  costs  when  retpiired  In  action  by  or  against 3271 

ooBtsin'  action  by  or  against ;  how  awarded ;  how  collected « 8246 

no  property  exempt  from  execution  on  judgment,  in  certain  courts,  in  faror  of 

women  for  services. « 8221 

Exempt: 

property,  from  execution,  not  subject  to  judgment  creditor's  action  to  compel  dis- 
covery   18T& 

property,  from  execution  may  not  be  taken  on  supplementary  proceedings 2468 

husband,  wi|e,  eta,  may  proceed  against  executor,  etc,  for  not  setting  apart 

exempt  property 2720 

id. ;  on  judidal  settlement  of  account 2721 

real  property  exempt  from  execution  cannot  be  disposed  of  for  payment  of  debts, 

etc, of  decedent....... 2742 

property  exempt  from  execution  in  justice's  court 3028 

EiXBiCFTiON  OF  Pbbsokb  FROM  Abbsst.    (See  PsiyiLEGB.) 

of  insolvent  debtor  from  arrest.    (See  Iitsoltxnt  Dbbtob,  Exemftiok  of,*  sic, 

FBOli  AbBEST  OB  IHFBISOKMXNT.) 


F. 

False  Impbisokhekt: 

justice  of  the  peace  has  no  jurisdiction  in  action  tor • 2863 

on  the  high  seas,  action  for,  in  N.  T.  marine  court 8177-8187 

action  for,  cannot  be  maintained  in  district  court  of  New-York 8215 

id. ;   injustices'  courts  of  Albany  and  Troy 8228 

is  included  in  term  **  personal  injury  *'  in  the  new  revision 8843 

Fees: 

of  commissioners  in  partition  to  be  taxed  and  paid,  etc 1555 

of  officers  on  sale  in  partition,  how  paid 1579 

and  expenses  of  commisfiioners,  etc,  to  admeasure  dower,  how  paid,  ete 1612 

and  expenses  of  sheriff  in  replevin,  how  taxed,  etc 1700 

prisoner  ordered  discharged  from  imprisonment  on  execution  cannot  be  detained 

on  account  of 2212 

of  arbitrators  on  submission  of  controvert 2871 

of  county  clerk  for  affixing  notice  of  mortgage  sale 2890 

of  appraiser  in  surrogate's  court 2566 

of  officer,  witness,  etc,  in  surrogate's  court,  same  as  in  supreme  court 2566 

of  surrogate 2567 

of  executors  and  administrators,  etc 2786-2738 

of  executor,  etc,  only  once  allowed  on  different  letters 2738 

of  testamentary  trustees,  amount ;  how  allowed,  etc • 2811 

and  compensation  of  general  guardian ^ 2850 

of  justice  and  constable  on  warrant  of  attachment  against  defaulting  witness  ....  2972 

of  Justice  on  sale  of  animal  found  running  at  large  in  highway,  etc 8092 

of  justice  of  the  peace  and  constable  on  transfer  of  action  to  another  Jostioe 8161 
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—r.Continusd.  Section. 

private  persons  deputized  to  execute  mandate  of  Justice  is  not  entitled  to S156 

taking  fe6s  not  pr^dcribed  by  law,  proliibited  ........" 8280 

id. ;  for  services  not  rendered,  except  for  advance  payment 3281 

penalty  for  extortion ', 8282 

certain  clerks^  registers,  etc.^  to  account  for  ncnd  pay  over  fees 8283-3285 

justice&  of  the  peace  in  Brooklyn  to  reoeiviB  salary  in  lieu  of;  to  account  for  fees, 

etc.. ...>...............s.. ....*. .......*. 3118 

id.;  as  to  clerk  of  justice^  etc»,  in  Brooklyn.. .  .^i».  .*.. 3119 

surrogate  must  report  fees  to  supervisors  . .   . .  >  ^ , 2501 

id/ ;  in  New- York  county,  must -file  report  of  fees ;. .  2502 

general  provision  as  to  fees>  etc,,  to  be  accounted  for '...;..., 3286 

feee  of  certain  officers  to  be  taxed  upon  demand 3287 

partl^B^  attorneys,  etc.,  when  not  allowed  fees 3288 

no  fee  ior  administering  certain  official  oaths : 3289 

certain  iieibrches  to  be  gratuitous 3290 

officer,  etc.,  may  charge  fee  paid  for  oaths,  postage,  etc 3291 

of  officer  for  transmitting  paper  for  party 3292 

comptroller  to  audit  certain  charges. . ; 3295 

application  of  certain  provisions 3347 

of  referee,  generally 8296 

•  •     upon  sale  of  real  property. , 3297 

for  taking  oath  or  acknowledgment 3298 

of  surveyors,  etc.,  in  action  for  partition,  dower,  etc 8290 

of  clerk  of  court  of  appeals 3300 

of  clerks  of  courts  of  record,  in  civil  actions,  etc 8301 

the  last  section  qualified 8302 

clerk's  fees  on  naturalissation.  ....«*..... 8303 

of  couuty  clerks,  generally. : 3304 

the  last  section  limited 3305 

of  registers  of  deeds  and  certain  clerks. 8306 

of  sheriffs 3807 

the  last  section  qualified 3308 

of  sherijffs,  how  collectcKl 3309 

of  coroners^ , - , 3810 

of  stenographers,. for  copies  oi  notes 3811 

compensation  of  constables  attending  courts 3312 

of  trial  iarors,  generally 3813 

extra  allowance  to  grand  and  trial  Jurors 3314 

extra  pay  of  trial  jurors,  on  protracted  trials 3315 

of  jurors,  in  special  proceedings 3316 

of  printers 3317 

of  witnesses,  generally 8318 

.   on  deposition  for  use  in  another  State 3319 

receiverfs  commissions : 3«S20 

of  county,  treasurers  and  N.  Y.  chamberlain 3321 

of  justices  of  the  peace 8322 

of  constables,  generally 8323 

id. ;  affidavit  on  claim  for  travel  fees 8324 

justices'  court,  on  a  commission 8825 

to  j  urors 8826 

to  witnesses,  generally 3327 

must  be  prepaid ; 8323 

by  whom  to  oe  paid. ." 8829 

certain  special  laws  excepted  from  tliis  title 8330 

provision  as  to,  change  in 8331 

apply  only  to  civil  ci&ises 8882 

Fictitious  . 

name.    (See  Naub.) 

Fine: 

may  be  awarded  against  defendant  by  final  Judgment  in  action  for  usurping  office.  1956 

action  for,  when  cannot  be  maintained 1961 

action.for,  must  be.in  name  of  the  people  of  the  State 1984 

punishment  of  contempt  by 2266 
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FmE  —  Continued,  Btcmok. 

amount  and  collection  of.  In  contempt  proceedings 2284 

(See,  also,  CJontempt.) 

cleik  to  make  out  schedule  of  fines  imposed  by  court  of  record 2898,  28M 

warrant  to  collect  same  to  be  issued  by  derk 2294 

id. ;  wl^en  delinquent  resides  in  another  county « 2295 

execution  of  warrant  to  collect  a. . . , . ,  • •«...• 2298 

return  of  such  warrant. ..,,,,, 2297 

proceedings  if  fine  not. collected.. 2298-2801 

for  crimixuil  contempt  before  justice  of  the  peace.  ..<.... 2871 

id.;  collection  of ;  to  whom  paid 2875 

for  neg lecty  etc^  to  appear  iwd  testify  after  subpcsna  in  justice's  court 2974,  2975 

such  fine.deemed  a  judgment ;  execution  thereon , 2976,  2977 

of  defaulting  juror,  in  justice's  court. 9009 

application  of  provisions  of  thia  act  concerning  fine  imposed  on  grand  joror 8351 

FiNB  AlfD  RECGfYBRt : 

proceeding  by,  abolished. ,, p t 1687 

Folio  : 

definition  of 38i8 

FOBECLOSUBE: 

of  lien  upon.a  chattel.    (See  Action  to  fobbciiOsb  hoax  itpon  ▲  Qbattel.) 

FOBBCLOSUHE  OP  MOBTGAGE  : 

final  judgment  in  action  -,  what  to  contain .%  ^ . . ^ ; 1620 

person-  liable  for  mortfieage  debt  may  be  made  defendant  in 1687 

other  actions  for  mortgage  debt  not  ta  be  brought  withcMit  leave  of  edurt,  when, 

etc ,.... 1628 

complaint  in  action  for,  to  state  whether  such  action,  haa  been  brought 1689 

action  for,  cannot  be  maintained  after  judgment  recovered  for  mortgage  debt, 

until  execution  returned 1680 

notice  of  pendency  of  action  to  be  filed  in  action  for 1631 

effect  of  conveyance  on  sale  upon  judgment  for 1(SS3 

surplus  arising  on  sale  in  action  for,  to  be  paid  into  court,  etc 1683 

complaint  for,  to  be  dismissed  on  payment,  before  judgment,  of  amovnt  due, 

where,  etc 1684 

proceedings  for,  to  be  stayed  on  payment  of  amount  due,  after  judgment,  wkeii, 

etc 1635 

when  judgment  must  direct  sale  of  parcel  only. .  • , , 1686 

proceedinffs  on  subsequent  default,  after  payment  and  stay  of  proceedings,  or  sale 

of  parcel  only 1635,  1686 

when  the  whole  property  to  be  sold  ;  application  of  proceeds,  etc 1687 

additional  allowance  to  plaintiff  in  action  for. 9252,  3254 

fees  of  sheriff  or  referee,  on  sale^  limited  to  $50. ^ 8207,  3807 

for  provisions  generally  applicable  to  real. actions.     (See  BjbaIj  Propbhtt.) 

FOBECLOSUBE  OF  MOBTGAGE,  B7   AdVEBTISEMENT  : 

when  mortgage  may  be  foreclosed  by  advertisement 2887 

notice  of  sale ;  how  given 2388 

id.;  how  served 2389 

duty  Of  county  clerk : ;.;....; 2890 

contents  of  notice  of  sale. ::: 2391 

sale;  how  postponed.: ; •.... 2393 

id.;  how  conducted  ...; : ; 2893 

mortgagee,  etc.,  may  purchase 2894 

effect  of  sale w 2395 

affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices 2396 

when  one  affidavit  suffices ;  printed  notice  to  be  annexed 2897 

affidavits  may  be  filed  and  recorded,  effect  thereof •• 2898 

note  upon  record  of  mortgage , * ^399 

deed  not  -necessary, ., ...••. .•«.*..... * ^400 

costa allowed* ...% •• <••• 2^ 

expenses  allowed * ^^ 

taxation  thereof 2408 
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sarplas  money  to  be  paid  into  0i»preme>  eotirt 2404 

appiicaUon  for  Burplas  money ;  diviribation,  etc 8409-^2408 

application  of  this  title  to  mortgagee  to  the  State 2409 

florplaa  moneys- aricing  on  sale  uiMer^  when  paid  to  surrogate.  .....-.■.- 2798 

FoBXiOK : 

when:  foreign  committee  for  lunatic,  etc.,  mar  be  appointed 2826 

wills  executed  in  foreign  state  or  ooantrr,  wnen  may  be  proTed , 2611 

probate  or  grant  of  admiidstration,  ancillary  letters  may  be  granted  on 2695^702 

letters  testamentary;  copy  of  record,  will,  etc.,  how  atithentlcated  for  use  here,  2704,  2705 

guardian,  ancUlary  letters  to.  ; 288S-2841 

people  of  the  State  may  maintain  action  for  public  moneys  in  courts  of  foreign 

country.;  .•;,.;.. ;.;...;;:..;,..; , 1971 

as  to  foreign  corporation.    (See  Cobfoiiatcoh.) 

FOBFKITUKE : 

act^09  to  recover  penalty  or.  .(See  Fsnaltt.) 

action  to  recover  property  forfeited  for  treasoa.    (See  TBBAaoN.) 

FBjII7C9IS8; 

action  against  usuiper  of.    (See  Usubpsr.) 

■  ■■>*•  •  • 

Fbaitd: 

action  to  atmul  tt&rriafire  on  groutid  of. ........;.......: 1748,  1750 

custody  of  issue  of  such  marriage 1751 

witness  not  excused  from  answering  in  supplementary  proceedings  on  ground  that 
answer  tends  to  conviction  for •»,»..•.. 2460 

FuKJEftAL: 

«    •    •    ■  • 

disppsitloA  p!f  real  property  of  decedent  to  pay  ^penses  of.  (See  Rbal  Profbbtt, 
Disposition  of,  etc.) 

G. 


Gekebal  Tbkm: 

action  for  penalty  incurred  by  doing  act  adjudged  lawful  by,  cannot  be  main- 
tained, pending  appeal  therefrom 196t 

may  grant  uMbndamus  whm 2069 

peremptory-  mandamus  may  be  returnable  at 2072 

order  staying  proceedings  therein,  when  granted  by 2089 

writ  of  prohibition,  when  granted  at. .  i»  4<4  *  <«.*... « . . . : 2098 

when  such  writmuBt  be  heard  at 2099 

may  stay  proceedings  therein  when.  ^  < .  •  i  <  < « i . .  w  < .  w  ^ .  * 2101,  2102 

mf^y  order  that  notiee  of  pendancy  of  proceeding  by  certiorari  to  review  be  served  2187 

hearing  uponreturn  to  such  writ  must  be  before * 2188-2189 

authority  of  officer  of- court  to  act  •  as  ■  surrogate  may  be  determined  by  supreme 

court  at.................... 2487-2489 

designation  of  judgee  to  hold  terms,  not  affected  by  this  act 8858 

(See,  also,  AfJpeal.) 
Governor  : 

of  the  State  may  cause  application  for  writ  of  assessment  of  damages,  when 2104 

damages  assessed  by  inquisition  to  be  paid  to , 2115 

id. ;  to  be  paid  by  governor  into  court , 2116 

Grand  Juror: 

collection  of  fine  imposed  upon 2298-2301 

application  to,  of  provisions  of  this  act  concerning  fines 3851 

extra  allowance  to.    (See  Fees.) 3814 

Gbbat  BRiTAnr: 

win  of  personal  property  executed  in,  and  according  to  laws  of,  when  may  be 
proved  here 2611,  2613 
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Quaiuman:  Saofioii. 

action  for  waate  may  be  brought  againat w » 1653 

tniatiee^  etc.,  holding  oyer,  etc.^.to  be  deemed  tfespasaer ;  action  agaihat 1064 

of  infant  part;/ when  majr  Wx>me  pnrchaaer  at  sale  of  real  prop^ty  under  judg- 
ment.  ..•••,.••. :' * i*% -• 1679 

proceedings  against,  to  compel  production  of  tenant  for  life ....  2302 

of  infant's  property  may  be  compelled  to  convey  same  in  action  for  that  purpose .  2847 

application  for  sale,  etc.,  of  infant's  real  estate «  . , 2348-2356 

of  infant,  may  apply  on  his  behalf  for  change  of  name.', 2414 

general  jurisdiction  of  surrogate's  court  as  to. « ...  2478 

provisions  concerning  jurisdiction  of  such  court ,  247^2482 

enecial,  when  to  be  appointed  in  surrogate's  court. 1 2530 

la. ;  notice  of  proceedings  to  appoint  ...  1 2531 

official  oath  of,  in  surrogate's  court. 2594 

application  of  foregoing  provisions  to  guardians  lxeretdforeapj>ointed. 2610 

as  to  bond  of.    (See  Official  Boin>.) 

GUABDIAK  AD  LiTEM  : 

how  appointed  for  infant  party,  in  partition  ....;..' 1535 

security  of,  in  such  ^ase • 1536 

for  infant  plaintiff  in  action  for  legacy ;  bond 1330 

may  be  appointed  in  surrogate's  court 2527 

for  infant  plaintiff  in  court  of  justice  of  the  peace. 2887 

for  infant  defendant  in  such  court 2888 

of  infant  plaintiff  must  pay  costs  awarded  against  him  ;  failure  so  to  do  ia  con- 
tempt  3340 

amotint  Of  c6sts  for  procuring  appointment  of,  for  infant  defendant 3251 

Guardian  bt  WiUi  or  bt  Dbbd: 

will  or  deed  containing  appointment  to  be  proved,  etc.,  and  recorded 2851 

qualification,  letters,  etc.,  of 28S2 

when  security  required  from  guardian  so  appointed ;  nature  of  security. . . .  2853,  2854 

inventory  and  intermediate  account  may  be  required 2855 

when  surrogate  may  compel  j  udicial  settlement  of  account 2856 

effect  of  decree 2857 

removal  of  guardian  appointed  by  deed  or  will 2858 

resignation  of  such  a  guardian 2859 

appointment  of  successor 2860 

Guardian,  General:     / 

of  infant,  may  apply  io  court  for  authority  to  agree  to  partition 1590-1593 

may  apply  for  sale  of  infant's  real  estate 2349 

further  proceedings  for  such  sale 2350-2356 

may  apply  for  change  of  name  of  infant 2414 

power  of  court  to  appoint , • 2821 

petition  for  appointment,  by  infant  over  fourteen 2822-2824 

appointment  of  guardian , 2835 

guardian  to  be  nominated  by  infant 2836 

appointment  of  temporary  guardian  for  infant  under  fourteen 2827 

term  of  office  of  temporary  guardian « 2838 

inquiry  as  to  value  of  property 2839 

qualification  of  guardian  of  property 2830 

id.;  of  guardian  of  person 2831 

suspenSon  of  guardian ;  effect  thereof 2834 

surrogate  may  direct  as  to  infantas  maintenance 2846 

as  to  appointment  and  letters  of.    (See  Letters  of  Guabdianahip.) 

as  to  accounts  of.    (See  Account.) 

as  to  revocation  of  appointment  of.    (See  Revocation.) 

H. 

Habeas  Corpus  to  inquirb  into  Cause  of  Detention*. 

isaSutewrit 1991 

who  may  serve ;  payment  of  fees,  and  tender  of  undertaking,  when  required. . . .  2000 
payment  of  fees  may  be  required  when  writ  directed  to  a  person  not  an  ofilcer. . .  3001 
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Habba«  Cobpub  to  nrquiBE  nrro  Causb  of  DvFmsn<m»^Ot>fUmu€d,  ^    Btntmon. 

lut  two  Bectiens  not  applieable  .when  writ  Isaned  on  appUoatioQ  of  ftttofne^f 

general  or-  distriet-attorney* ».»» i .  ^ ; ....  ^ ..... .- '.  1 '..•..  2003 

mode  of  iervlee  ^,  wben  perectf  eoabeals  hhnself  .....'. 2008 

person  served  must  obey  writ ; T : 2004 

time  of  returning  writ  of 2006 

for  life-tenant  imprisoned,  in  proceedings  to  discover  death  of  life-tenant-. .  •• 2007 

who  entitled  to  prosecute  this  writ ;  may  be  issued,  etc.,  on  Sonday . .  ..».••.... .  2015 

when  the  writ  will  not  be  allowed. . . « .».....? i  •  •  t « >  2016 

application  for  writ,  how  and  to  whom  made ^ ... .  2017 

application  in  another  county ;  proof  required « , « •  < ••  r  ^^^^ 

contents  of  petition  for  such  writ .•.>.>•.-• .*-• ...,  v-*-   ••  ^1^ 

,  when  writ  must  be  granted  ;  penalty  for  refusing , . . . .  2020 

form  of  Buch  writ  ...... ........................ ......  V...... .../.»  2021 

when  writ  may  be  made  returnable  before  another  judge 2023 

writ  must  be  obeyed,  etc %••••?  ^^^ 

when  writ  to  issue  without  application » « , 2025 

return  to  writ ;  its  contents. ..,. 2026 

body  of  prisoner  to  be  produced,  unless,  etc 2027 

proceedings  on  disobedience  of  writ , 2028 

id.;  precept  to  bring  up  prisoner  ....«.,..•, ^ .»..,, , ,  2029 

id.;  power  of  county  may  be  called  .1 ..'........_. .... ........'. ....,...,. «... .  *>  2030 

proceedings  on  return  of, . . . ... . .... .  • . . . .  .V. , . ... ...  .V, ,  .V, ... ... ......  2031 

when  prisoner  to  be  rex^anded .« ...  ^  •.*.... .,  2032 

when  to  be  discharged  in  civil  cases 2033-2034 

proceedings  on  irregular  commitment  ..*.'...; , 2035 

when  prisoner  may  be  remanded  to  another  officer 2036 

custody  of  prisoner,  pending  t)ie  proceedings ..,•«......,....  2037 

notice  to  persons  interested  in  detention 2038 

prisoner  may  controvert  return  ;  proofs  thereupon 2039 

proceedings  upon  sickness,  etc.,  of  prisoner 2040 

when  certiorari  may  be  granted  on  application  for 2041 

proceedings  npon  rethrn  of  such  writ '.' 2042 

id.;  when  discharge  to  be  granted ;  when  proceedings  to  cease. . . .' 2043 

when  certiorari  does  not  prevent  habeas  corpus  and  vice  versa '. ; . .  2044 

when  prisoner  to  be-dischai^g^  ;  order  for,  etc '.  2048-2049 

when  diseharged  prisoner  may  and  may  not  be  re-imprisoned 2050 

warrant  to  bring  up  prisoner  about  to-be  removed 2054 

when  offender  in  sucn  case  may  -be  arrested. 2055 

execution  of  such  warrant ;  proceedings,  etc. ; •  2056-2057 

appeal  from  order  in  such  proceedings.    (See  App^a^i..) 

provisions  as  to,  applicable  to  common  law  writ,  etc 2066 

niay  issue  when  person  accused  of  contempt  is  in  custody  under  execution,  etc. .  2278 
in  contempt  proceeding.    (See  CoMTfiMFT.) 

Habeas  Corpus  to  testify  : 

« 

is  a  State  writ .- 1901 

when  allowed  by  court  or  by  judge 2008-2009 

in  suit  before  justice  of  the.peace 2010 

shall  not  issue  for  prisoner,  confined  under  sentence  for  felony 2011 

application  for,  how  made * . . .  2012 

return  to ;  certain  prisoners  to  be  remanded 2013 

officer  to  obey  and  return  writ 2014 

committee  of,  may  apply  to  court  for  authority  to  agree  to  partition 1590 

contents  of  petition  on  such  application 1591 

court  may  authorize  such  agreement 1592 

effect  of  releases  executed  thereunder 1593 

action  to  compel  oonvevance  of  real  property  of 2345 

who  may  maintain  such  action 2346 

jndgment,  effect  thereof 2347 

submission  of  controversy  to  arbitration  cannot  be  made  where  one  party  is 2865 

effect  of  appointment  of  committee  for,  upon  procecfdings  to  submit  controversy 

to  arbitration  ;  proceedings  thereupon 2382 

■erylce  of  citation  upon,  in  surrogate's  court , 2526,  2527 
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8peci4  gjiKrdifA  of,  in  sitcli  cqur^,  whon  tq  bo  iippointed 2510 

iq. ;  notice  of  prpceedings  to  appoint^, ,,,,,.,,,,,,. 2581 

fqr  prQceedi^igs  for  appp;i|ix)i.ent  of  eommUtoe^  Mid  for  prooeedingt  ioi  sale  of 
.  r^al  proppjrty  of .    ($5^  .QQJWITTBBe)       

snrrogatemaj  adjonra,  in  or  out  of  ixmrt 9481 

testimony  of  aged,  sich,  or  infirm  witness  for 2539 

id. ;  in  another  txyunty.. 2540 

sarrogate  may  refer  question -of  fact,  or  aooonnt 2546 

trial  byJMTy;  when  ordered... - 2547 

id.i  how  reviewed 3548,  25tf 

on  sppHcation  for  reToeation  of  probate 2$51 

on  application  for  probate  of  heirship 2556 

and  decree  on  application  for  administration 2666 

on  retam  of  dtation  for  revocation  of  letters 2687 

on  application  for  ancillary  letters  testamentary  or  of  administration 2699 

on  petition  to  compel  payment  of  debt  or  legacy  by  execntor,  etc 2718 

on  settlement  of  account  of  executor,  etc. 2790,  2789 

on  proceedings  for  disposition  of  real  property  of  decedent  for  payment  of 

debts. 275S-5755 

on  distribution  of  proceeds  of  sale,  etc.,  in  such  proceedings 2788 

in  proceeding  to  compel  payment,  etc.,  by  testamentary  trustee 2805 

on  settlement  of  account  by  testamentary  trustee 2810,  2811 

controversy^  arising  on  hearing  in  settlement  of  such  account,  how  determined. . .  2812 

for  revocation  of  letters  of  guardianship 2838-2886 

on  application  for  ancillary  letters  of  guardianship 2839 

(See,  also,  Trial.) 

Heib: 

probate  of  heirship ;  general  jurisdiction  of  surrogate's  court  as  to 2472 

of  testator  to  be  cited  on  probate  of  will,  when 2615 

heir,  etc.,  may  apply  to  surrogate's  court  for  probate  of  heirship 2654 

citation ;,  appearance  of  persons  interested , • 2655 

what  facts  to  be  ascertained ;  decree  thereupon , 2656 

decree  to  be  recorded  ;  effect  thereof. • 2657 

petition  to  vacate  or  modify  it .•  •  r  *  •  • '^^ 

id. ;  when  granted ,. \. 2659 

action  by  creditor  against,  for  debt  of  djecedent.    (See  C&bditor.) 

Holiday: 

sale  under  mortgage  foreclosure  by  advertisement  not  to  be  on  public 2893 

what  days  are  included  in  the  term  "  public  holiday "  as  used  in  the  new  re- 
vision  884S 

Hudson,  Mayor's  Court  o*' : 

civil  jurisdiction  prescribed 8196 

pending  actions  to  be  transferred  to  supreme  conrt. 8197 

id.v  papers  to.be  transmitted,  to  county  clerk. , , 8198 

power  of  supreme  court  in  actions  so  transferred 8199 

proceedings  in. case  of  judge's  disability • , 8900 

service  of  subpcena 8991 

jurisdiction,  etc.,  of  judges,  in  certain  actions,  not  affected 8806 

tiUESBAND : 

•wife  may  release  to  husband,  inchoate  .right  .of  dower. 1571 

not  included  in  term  "next  of  Kln"-^.. » 1870 

may.  proceed  against  ex.e.cutpr,  .etc.  for  not  setting  apart  exempt  property 2720 

id.;  on  judicial  settlement  .of  account J^ 2721 

mnat  be. cited  .on  application  for  general  guardian  of  infant  married  woman 2S34 

action. by  creditor  against  deceased  debtor's  husband.    (See  Ossditor.) 
as  to  matrimoidal  aotions.    (Bee  Mariuaoe  ;  Ditorgs  ;  Bsfabatiok.) 
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Idiot:  Sbction. 

committee  oi,  mvf  apply  to  court  for  anthooitj  to  agree  to  partitioiL .  • 1590 

contents,  of  partition  on  each  applioalion 1591 

court  may  aathorize  such  aereement. 1592 

effect  oi  leleaaee  ezeeoted  uiereander 1598 

action  to  annul  inarriage,  by: 1748*1748 

iesae  of  each,  marriage  when,  entitled  to  encceed •  1749 

how  next  friend  of,  allowed  to  aue  in  action  to  annul  marriage 1756 

action  to  compel  conyeyance  ol  re^l  property  of . .  •  • ; 2845 

who  may.  maintain  endi  action 2846 

]  udgment^  effect  thereof. .• 2847 

aubmiaeion  of  controversy  to  arbitration  cannot  be  made  where  one  party  ia 2865 

effect  of  appointment  of  committeefor,  upon  proceedings  to  submit  contrpTen^  to 

arbitration ;  proceedings  .tiiaraapon; 2882 

BOTYice  of  citation  upon,  m  anrxogate's  courts .2526,  2527 

Bpedal  guardian  of,  in  such  court,  when  to.be  appointed 2580 

id.;  notice  of  proceedings  to  appoint 2581 

teatimony  taken  on  pro&te  of  will  may  be  used  on  iiearing  for  reTOcatiou  of  pro- 
bate when  witness  has  become 2651 

notincludedin  definition  of  "lunatic" 8348 

application  to  sell  real  property,  of,  and  application. for  appointment  of  committee. 
(See  Ck>MMiTTKE.) 

IXFBISOITICBNT : 

action  to. determine. claim  to. real  property  cannot  be  brought  against  defendant 

during 1688 

action  to  determine  dower  right  cannot  be  brought  against  widow,  during 1647 

second,  on  same  execution,  after  discharge,  is  not  allowed 2218 

punishment  of  contempt  by  ...  % 2266 

(See,  also,  Contempt.) 

of  executor,  etc.,  is  ground  for  sumsoary  reTocatlon  of  letters 2691 

for  criminal  contempt  before  justice  of  the  peace 2871-2874 

when  party  unable  to  endure  confinement,  may  be  discharged  from,  by  K.  Y. 

marine  court 8168 

of  defendant  arrested  in  marine  cause,  and  not  bailed 8188 

under  execution  a^aln$t  the  person,  on  judgment,  in  certain  courts,  in  favor  of 

woman,  for  services •  . .    ', , 8221 

persons  exonerated  from,  when  may  be  required  to  file  security  for  costs 8269 

care  of  property  of  criminal  during.    (See  Prisoner.) 

discharge  of  insolvent  from.    (See  Insolvent  Debtor,  Exemption,  Era,  frox 

Arrest  or  Imfbisonhent.) 
discharge  of  judgment  debtor  from,  on  execution.    (See  Judgment  Debtor.) 


permanent,  made  by  defendant,  when  may  be  set  off  in  ejectment 1531 

made  after  husband^s  death,  not  to  be  included  in  damages,  in  action  for  dower. .  1600 
made  after  alienation  by  husband  not  to  be  included  as  damages,  in  action  for 

dower. 1601 

to  be  considered,  in  admeasurement  of  dower. 1609 


Infakt  : 


consent  of  surrogate  required  before  action  for  partition  by;  judgment  in  such 

case 1534 

fi^uardian  ad  litem  for,  in  partition,  how  appointed i .  1585-1586 

in  partition,  court  must  ascertain  rights  of  parties  before  judgment,  when  defend- 

ant  is , 1545 

disposition  of  share  of ,  in  proceeds  Of  partition  sale ^ 1581 

compen^ition  to. equalize  partition  cannot  be  awarded  against,  except,  etc 1587 
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specif  ggavidi^  o|,  in  bhcIi  cqari,  wbj9ii.to  be  iippointed. . , 2580 

id.;  nqtTce  of  proceediDgs  to  appoint^, ,,,,..,,,,» ••...••  25S1 

fqr  .prQce!e.diii]igs  for  apppii|iip,eAi  ol  commiU^Ov  md  ior  pfooeediagt  fo*  Mle  of 

.  TQ^i  pyop^jrty  pf .   (^9  .gp>w?TTBB;-) 

fliuTogate  may  adjonni,  in  or  out  of  isonrt • 9481 

testimoDj  of  aged,  sich,  or  infirm  witneBS  for. 2589 

id.  r  in  another  tx>unt7 8540 

surrogate  maj  refer  question -of  fact,  or  aoooant 8548 

trial  Sy  Jury ;  wiien  ordered. •. 2547 

id.;  how  reviewed 2W8,  2548 

on  application  for  rcTocation  of  probate 8651 

on  application  for  probate  of  heirship 2658 

asd  decree  on  application  for  administration  ....... 2666 

on  retam  of  dtation  for  revocation  of  letters 2687 

on  application  for  ancillary  letters  testamentary  or  of  administration 2699 

on  petition  to  compel  payment  of  debt  or  legacy  by  executor,  etc 8718 

on  settlement  of  account  of  executor,  etc. : 2780,  2739 

on  proceedings  for  disposition  of  real  property  of  decedent  for  payment  of 

debts. 2753-8755 

on  distribution  of  proceeds  of  sale,  etc;,  In  such  proceedings 2788 

in  proceeding  to  compel  payment,  etc.,  by  testamentary  trustee 2805 

on  settlement  of  account  by  testamentary  trustee 2810,  2811 

controversy  arisinff^  on  hearing  in  settlement  of  such  account,  how  determined. . .  8812 

for  rerocation  of  letters  of  guardianship 2838-8886 

on  application  for  ancillary  letters  of  guardianship 8839 

(See,  also,  Tbial.) 

Hkib: 

prol)ate  of  heirship ;  general  jurisdiction  of  surrogate's  court  as  to 2472 

of  testator  to  be  cited  on  probate  of  will,  when » 2615 

heir,  etc.,  may  apply  to  surrogate's  court  for  probate  of  heirship 2654 

citation ;  appearance  of  persons  interested.. . . • 2655 

what  ^kcts  to  be  asoertjRined ;  decree  thereupon , 2656 

decree  to  be  recorded  ;  effect  thereof. , «  8657 

petition  to  vacate  or  modify  it 2658 

id.;  when  granted ....\, 8659 

action  by  creditor  against,  for  debt  of  decedent.    (See  C&sditor.) 

Holiday  ; 

sale  under  mortgage  foreclosure  by  advertisement  not  to  be  on  publio« 2393 

what  days  are  included  in  the  term  **  public  holiday "  as  used  in  the  new  re- 
vision  ; 38i8 


HuD60f[,  Mayor's  Court  o**  : 

civil  jurisdiction  prescribed 8196 

pending  actions  to  be  transferred  to  supreme  conrt^i '. 8197 

id.v  papers  to. be  transmitted. to  county  clerk «,...... 8198 

power  of  supreme  court  in  actions  so  transferred.. 8199 

proceedings  in  case  of  judge's  disability 8300 

service  of  subpcena 3201 

jurisdiction,  etc.,  of  judges,  in  certain  actions,  not  affected « 820S 

HUESB  AKD : 

•wife  may  r^lei^se  to  bysband  inchoate  .right  .of  dower. » 1571 

not  included  in  t^rm  "nQXt  of  fein.'',^... ,.. 1870 

may.  pro(5PPd  against,  execatpr,  .e,tc,»  for  not  setting  apart  exempt  property 2720 

id.;  .on  judicial  settlement  of  account ..'..... 2721 

muat  be  cited  .on  application  for  general  guardian  of  infant  married  woman.. 2824 

action  by  creditor  against  deceased  debtor's  husband.    (See  CsXDlTOB.) 
as  to  matrimoiUal  aotionB.    (See  Mar&iaos  ;  DrvoBcas ;  SfiFASATiON.) 
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Habxas  COBFUB  TO  ZHQUIBE  nTTO  Causb  OF  I>vnarn(m  ^  Chfitinusd.    '      >    Btitmon, 

last  two  -sectiGBB  not  appDettble  .when  w^lt  Itoned  on  applioation  of  Atlxifneyt^ 

general  ordiitriet-attorney.  ..t»m  »i  ....*»...  ...= .'. : .;.;  2003 

mode  of  iervioe'  of;  wben  perecU  eonbealfl  himself ^ ....... ..  2003 

person  served  must  obey  writ '. ..:... 2004 

time  of  returning  writ  of 2006 

for  life-tenant  imprisoned,  in  proceedings  to  discover  death  of  life-tenant. 2007 

who  entitled  to  prosecute  this  writ :  may  be  issued,  etc.»  on  Sunday. , . . , . « 2015 

when  the  writ  will  not  be  allowed. ..  i ..»...,.  ^ * .,..,. ..^  »^ ..  2016 

application  for  writ,  how  and  to  whoin  made , ,. 2017 

application  in  another  county ;  proof  required , , . . ,  2018 

contents  of  petition  for  such  wnt •.•.•••• • i,. ...  2019 

^  when  writ  must  be  granted  ;  penalty  for  refusing  . . ..,.•/.,...  ^020 

form  of  such  writ , . . ......  ..•2021 

when  writ  may  be  made  returnable  before  anoUier  jadge 2023 

writ  must  be  obeyed,  etc. . . ... [.  ..,.♦..*.. ,,   ,.,..•...  ..,..2024 

when  writ  to  issue  without  application >.m*  *. - <.,....,......!  2025 

return  to  writ;  its  contents,.... 2026 

body  of  prisoner  to  be  produced,  unless,  etc , ,..,...,....  2027 

proceedings  on  disobedience  of  writ ,......,......, .,.,.,...  2028 

id. ;  precept  to  bring  up  prisoner  ......  i  .,>••....  ^ « « , ^029 

id.;  power  of  cpunty  may  be  called  .  1 . . '.  .^ .  .^ .\ 2030 

proceedings  on  return  of. ... ... . . ...  ••.....-*... ... .,.  .V. . .... ..... .V, . . ..-, . ... . ,  2031 

when  prisoner  to  be  rej^anded , ,,..,..... ^032 

when  to  be  discharged  in  civil  cases i 2033-2034 

proceedings  on  irregular  commitmeiit ....'........,. '. ',  2035 

when  prisoner  may  be  remanded  to  another  officer - 2036 

custody  of  prisoner,  pending  t)ie  proceedings ..«.  v  ••••»•.• « •  •  •  2037 

notice  to  persons  interested^n  detention 2038 

prisoner  may  controvert  return  ;  proofs  thereupon 2039 

proceedings  upon  sickness,  etc.,  of  prisoner 2040 

when  certiorari  may  be  granted  on  application  for 2041 

proceedings  upon  return  of  such  writ ", 2042 

id.;  when  discharge  to  be  granted ;  when  proceedings  to  cease. . . .' 2043 

when  certiorari -does  not  prevent  habeas  corpus  and  vice  versa ; . .  2044 

when  prisenerto  be  discharged  ;  order  for,  etc '.  2048-2049 

when  discharged  prisoner  may  and  may  not  be  re-imprisoned 2050 

warrant  to  bring  up  prisoner  about  to-be  Temoved ■  ; 2054 

when  offender  in  euch  case  maybe  arrested. .' : .  2055 

execution  of  such  warrant ;  proceedings,  etc. . ; -. 2056-2057 

appeal  from  order  in  such  proceedings.    (See  Appe;a.i..) 

provisions  as  to,  applicable  to  common  law  writ,  etc 2066 

may  issue  when  person  accused  of  contempt  is  in  custody  under  execution,  etc. .  2278 
in  contempt  proceeding.    (See  CONTfiMFT.) 

Habeas  Corpus  to  testify  : 

. ,  ..... 

is  a  State  writ .• 1991 

when  allowed  by  court  or  by  judge 2008-2009 

in  suit  before  justice  of  the.peace 2010 

shall  not  issue  for  prisoner,  confined  under  sentence  for  felony 2011 

application  for,  how  made • 2012 

return  to ;  certain  prisoners  to  be  remanded 2013 

officer  to  obey  and  return  writ 2014 

fiABirUAL  D^XJ^KARD: 

committee  of,  may  apply  to  court  for  authority  to  agree  to  partition 1590 

contents  of  petition  on  such  application 1591 

court  may  authorize  such  agreement 1592 

effect  of  releases  executed  thereunder 1593 

action  to  compel  oonvevance  of  real  property  of . . . .  ^ 2345 

who  may  maintain  such  action. 2346 

Judgment,  effect  thereof 2347 

submission  of  controversy  to  arbitration  cannot  be  made  where  one  party  is 2365 

effect  of  appointment  of  committee  for,  upon  prooe^ngs  to  submit  controversy 

to  arbitration ;  proceedings  thereupon 2382 

service  of  citation  upon,  in  surrogate's  court 2526,  2527 
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Bi>0<M fin>M«!di^ of ,  iuBHcli  cqoTi^  whi9a tQ bfl appointed 25a0 

id. ;  nqtlce  of  proceedliigB  to  .appoint^, .,,,..,,,,,,., 2081 

fqr  prqceediAgs  for  .app9ii)i]p.eA^  of  eommUt^  mul  tot  prooeediiigt  lor  mle  of 
.  r^al  property  pf.    (^e^  .QQjpwTTEBi-)       .     . 

Hbarikg  in  Smutoa^TE'a  Coubt  : 

surrogate  may  adloarn,  in  or  oat  of  oonrt 2481 

testimony  of  aged,  sick,  or  infirm  witnesB  for 2539 

id. ;  in  another  oonnty.. 2540 

surrogate  may  refer  question  -of  fact,  or  acooant 2546 

trial  by  jury ;  when  ordered.  -. ; *. 2547 

id.;  how  reviewed 2648.  2549 

on  application  for  rerocation  of  probate.. 2651 

on  application  for  probate  of  heirship 2656 

and  decree  on  application  for  administration  .......         ...   2666 

on  retam  of  dtation  for  rerocation  of  letters 2687 

on  application  for  ancillary  letters  testamentary  or  of  administration 2699 

on  petition  to  compel  payment  of  debt  or  legacy  by  execntor,  etc 2718 

on  settlement  of  accoont  of  executor,  etc. : 3780,  2789 

on  proceedings  for  disposition  of  real  property  of  decedent  for  payment  of 

debts. 2758-^755 

on  distribution  of  proceeds  of  sale,  etc.,  in  such  proceedings 2788 

in  proceeding  to  compel  payment,  etc.,  by  testamentary  trustee 2805 

on  settlement  of  account  by  testamentary  trustee 2810,  2811 

controversy  arisinff^  on  hearing  in  settlement  of  such  account,  how  determined. . .  2812 

for  revocation  of  letters  of  guardianship 288S-2896 

on  application  for  ancillary  letters  of  guardianship 2839 

(See,  also,  Trial.) 

Hkib: 

probate  of  heirship ;  general  jurisdiction  of  surrogate's  court  as  to 2472 

of  testator  to  be  cited  on  probate  of  will,  when. .  • 2615 

heir,  etc.,  may  apply  to  surrogate's  court  for  probate  of  heirship 2654 

citation ;  appearance  of  persons  interested 2655 

what  ^tcts  to  be  ascertained ;  decree  thereupon , 2656 

decree  to  be  recorded ;  effect  thereol ^ 2857 

petition  to  vacate  or  modify  it 2658 

id. ;  when  granted ,.,, 2659 

action  by  creditor  against,  for  debt  of  decedent.    (See  C&sditor.) 

Holiday  : 

sale  under  mortgage  foreclosure  by  advertisement  not  to  be  on  public, 239S 

what  days  are  included  in  the  term  "  public  holiday "  as  used  in  the  new  re- 
vision  3849 

HuDSQK,  Mayor's  Court  ot", 

civil  jurisdiction  prescribed.. 8196 

pending  actions  to  be  transferred  to  supreme  courts , 8197 

id.  V  papers  to.be  transmitted  to  county  clerks , 8196 

power  of  supreme  court  in  actions  so  transferred.. 8199 

proceedings  in  case  of  judge's  disability. , , 8200 

service  of  subpcena 8201 

jurisdiction,  etc.,  of  judges,  in  certain  actions,  not  affected 8202 

•fiuSBAKD: 

•wife  may  j^leiwe  to  hvaband  inchoate  right  .of  dower. 1571 

not  included  in  t^rw  "  next  of  Kin".^...,... 1870 

may.  proc^^d  agaipst  ex.ecutor,  etc,,  for  not  setting  apart  exempt  property 2720 

id.;  .on  judicial  settlement  .of  account 2721 

mxiat  be  cited  .on  applicsJtion  for  general  guardian  of  infant  married  woman.. ....  .2834 

action. by  creditor  agminst  deceased  delnor's  husband,    (See  Crsditob.) 
as  to  matrimoidal  actions.    (Se#  Marjuaoe  ;  Ditobcb  ;  Bbpasatiov.) 
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Idiot:  Sbctiok. 

committee  oi,  mejr  appl j  to  eourt  for  anthoiritj  to  agree  to  putitioiL 1590 

contenta  of  pnrtitioD  on  each.  appUoatloii. . . « 1591 

court  majr  aathorise  Boch  aereement 1592 

effect  of  reloaeef  executed  utweonder 1598 

actioa  to  annul  marriage,  hy. 1748*1748 

isBQe  of  each,  marriage  when,  entitled  to  eucceed •  1749 

how  next  friend  of,  allowed  to  Ane  in  aetien  to  annul  marriage 1755 

action  to  compel  conTeyanee  olreal  property  of . .  •  • .- • 2845 

who  maj.  maintain  audi  action, 2846 

judgment,. effect  thereof 2847 

aubmisBion  of  controversy  to  arbitration  cannot  be  made  where  one  party  ia. 2865 

effect  of  appointment  of  committee  for,  upon  proceedings  to  eubmit  contrpyeniy  to 

arbitration;  proceedings  .tiiereapon » 2882 

serYice  of  citation  upon,,  in  anrxogate's  courts. 2526,  2527 

special  ^ardian  of,  in  such  court,  when  to.be  appointed 2580 

id.;  notice  of  proceedings  to.  appoint 2581 

testimony  taken  on  pro&te  of  will  may  be  used  oa  hearing  for  revocatiou  of  pro- 
bate whea  wiineBs.has  become. 2651 

notindudedindefinitioa of  "lunatic'' 3848 

application  to  sell  real  property,  of,  and  application. for  appointment  of  committee. 
(See  (uOMMiTTJfiX.) 

iMFBISONlf  8NT  : 

action  to. determine  claim  to.  real  property  cannot  be  brought  against  defendant 

during 1688 

action  to  determine  dxxwer  right  cannot  be  brought  against  widow,  during 1647 

second,  on  same  execution,  after  discharge,  ia  not  allowed. 2218 

punishment  of  contempt  by ; 2266 

(See,  also,  Coktempt.) 

of  executor,  etc.,  is  ground  for  suinxhary  revocation  of  letters 2691 

for  criminal  contempt  before  justice  of  the  peace. 2871-2874 

when  party  unable  to  endure  confinement,  may  be  discharged  from,  by  N.  Y. 

marine  court , • 8168 

of  defendant  arrested  in  marine  cause,  and  not  bailed 8188 

under  execution  against  the  person,  on  judgment)  in  certain  courts,  in  favor  of 

woman,  for  services .  * 8221 

persons  exonerated  from,  when  may  be  required  to  file  security  for  costs 8269 

care  of  property  of  criminal  during.    (See  prisoner.) 

discharge  of  insolvent  from.    (See  Insolvent  Debtor,  Exemption,  etc.,  from 

Arrest  or  Imprisonment.) 
discharge  of  judgment  debtor  from,  on  execution.    (See  Judgment  Debtor.) 

1KPB0TEMBNT& :     .  .  .  .... 

permanent,  made  by  defendant,  when  may  be  set  off  in  ejectment 1531 

made  after  husbana's  death,  not  to  be  included  in  damages,  in  action  for  dower. .  1600 
made  after  alienation  by  husband  not  to  be  included  as  damages,  in  action  for 

dower 1601 

to  be  considered,  in  admeasurement  of  dower i .   1609 

Infant: 

consent  of  surrogate  required  before  action  for  partition  by ;  judgment  in  such 
case 1534 

guardian  ad  litem  for,  in  partition,  how  appointed 1535-1586 

in  partition,  court  must  ascertain  rights  of  parties  before  judgment,  when  defend- 
ant is.  1  *. ".'.'..■.■..*.*..'.. .'.'.".'. 1545 

.   dispdsilion  of  share  of  ,in  proceeds  Of  partition  sale , 1581 

compen^^on.  to.eqvtaUz'e  partition  cannot  be  awarded  againsti  except,  etc. ..... .  1587 
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Infant  —  C<mtinued.  Sscrioir. 

guardian  of,  may  apply  to  coart  for  authority  to  agree  to  partition ;  proceedings 

thereupon 1590-1598 

colldsive  recovery  of  dower  against,  not  to  prejudice  rights  of 1M5 

action  to  determine  claim  ^  real  propetrtj  caimdt  iieoomm^noed-againrt .  % . .     1638 

action  to  determine  do  wer.  right  cannot,  be  brooght  agntast .  wido  w» :  who  is .......  •    1 647 

may  bring  action  for- waste  against  guardian i.. .«..; ....- 1653 

guardian  or  trustee  for>  liolding  over,  etc.,  when. to  be  .deemed  trespasser 1664 

may  maintain,  etc..  real  action  in  bis  own  name ;  j 1686 

action  to  annul  marriage  by ;....;. ; 1743-1748^  1755 

guardian  ad  litem  for,  in  action  against  ezeeutor  lor  legacy. 1820 

application  on  behalf  of^for  trustee  to  care  for  property  of  criminal  during  eon- 

nnement » ' w . .  3220 

action  to  compel  conveyance  of  real  property  of % 2345 

who  may  maintain  such  action. .• ...........; 2846 

judgment,  effect  thereof. 2347 

application  to  eell,  etc.^  real  property  of,  in.  what  icoses. .- 2348 

id. ;  by  whom  may  be  made ^v.  ^.,: 2349 

contents  of  petitions  for  such  sale,  etc. 2850 

bond  of  ffuardian,  on  such  application. .*. 2353 

how  such  bond  prosecuted.; 2353 

reference  to  inquire  into  application^ .- 2354 

final  order,  on  report,  of  referee 2355 

report  of  sale,  etc » ;....,........ 2356 

certain  sales,  etc.,  prohibited 2357 

effect  of  conveyance,  etc 2358 

proceeds  of  sale  to  be  deemed  reEil  property 2359 

deemed  a  ward  of  court,  from  commencement  of  such  proceedings 2360 

disposition  of  proceeds  of  sale ;  aeocMinting 2361 

particular  estates,  when  included  in  sale 2362 

id. ;  when  belonging  to  infant,  etc 2363 

debts  of,  to  be  paid  equally 2364 

submission  of  controversy  to  arbitration  cannot  be  made  when  one  party  is 2365 

application  on  behalf  of,  for  change  of  name 2414 

general  jurisdiction  of  surrogate's  court  as  to » 2472 

•  provisions  concerning  jurisdiction  of  such  court 3473-2482 

special  guardian  of,  in  such  court,  when  to  be  appointed 2530 

distributive  share  of  infant  in  estate  of  decedent,  how  disposed  of STT^S,  2811 

share  of,  in  proceeds  of  sale  in  proceedings  for  sale,  etc.,of  realproperty  of  deced- 
ent for  payment  of  debts 2796 

appointment  of  general  guardian  for ;  power  of  surrogate's  court 3821 

for  appointment  of  general  guardian.    (See  Guabdiak;  Genkral.) 
for  accounting  of  guardian.    (See  Account.) 

surrogate  may  direct  as  to  infant's  maintenance 3846 

as  to  guardian  for,  appointed  by  will  or  deed.    (See  Guardian  by  "Will  or  Deed.) 
guardian  ad  litem  must  be  appointed  for  infant  plaintiff  in  action  before  justice 

of  the  peace .' 3887 

id. ;  for  infant  defendant 2888 

costs  against  infant  plaintiff,  how  payable,  etc 3341^ 

when  may  be  required  to  file  security  for  costs 3268-3370 

Informsb  : 

common,  action  by,  for  penalty  or  forfeiture, 1894-1898 

Inheritance  : 

definition  of,  as  used  in  chapter  on  surrogate's  courts 2514 

> 

Injunction: 

order  to  restrtiin  defendant  from  committing  waste 1681 

temporary,  in  action  against  corporation. 1787 

re(][uisltes  of,  against  corporations  in  certain  cases 1809 

may  be  issued  m  Judgment  creditor's  action  to  compel  discovery  of  property. ....  1876 
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IsjiTHcnoK — Continusd,  SBcnoir. 

in  action  to  charge  judgment  upon  property  of  defendants,  jointly  indebted,  bat 

not  served 1940 

people,  public  officer,  etc.,  not  required  to  give  security  to  obtain 1990 

when  granted  to  stay  sammary  proceedings  to  recover  i>08BeB8lon  of  land 2265 

in  supplementary  proceedings,  restraining  transfer,  etc.,  of  property 2451 

surrogate  may  enjoin  executor,  etc., 2481 

certain  provisions  as  to,  not  applicable  to  actions  in  N.  Y.  marine  court 8160 

amount  of  costs  for  procuring  order  of 8251 

applicatign  of  certain  provisions  concerning,  on  and  after  September  1, 1877 8847 

Ikjury  : 

to  person  or  property, action  for,  may  be  brought  before  justice  of  the  peace. . . .  2862 

id. ;  when  may  be  brought  in  district  court  of  New-Tork 8215 

id. :  when  may  be  brought  in  justices'  courts  of  Albany  and  Troy 8223 

definition  of  "  personal  injury  "  and  '*  injury  to  property  " 8343 

Inkkesper  : 

justice  of  the  peace  who  is,  has  no  power  of  jurisdiction,  except,  etc 2866 

as  to  foreclosure  of  lien  of,  upon  chattel.    (See  Chattel.) 

Inquisition  : 

as  to  appointment  of  committee  for  lunatic,  etc.    (See  Comhitteb.) 
on  writ  of  assessment  of  damages.    (See  Assessment  of  Dahaoes.) 

Insolvency  : 

during  term  of  a  tiiree  years'  lease,  is  ground  for  summary  proceedings  to  recover 
real  property 2281 

Insolvent  Debtor,  Dischabge  of,  fbom  his  Debts  : 

who  may  be  discharged 2149 

to  what  court  application  to  be  made 2150 

contents  of  petition  for  such  discharge 2151 

consents  of  creditors  to  be  annexed 2152-2157 

consenting  creditor,  must  relinquish  security 2158 

penalty,  if  creditor  swears  falsely 2159 

affidavit  of  consenting  creditor. 2160 

when  non-resident  creditor  to  annex  account,  etc 2161 

schedule  of  petitioner  to  be  annexed  to  petition 2162 

affidavit  to  be  annexed  thereto 2163 

order  to  show  cause  thereon 2164 

publication  and  service  of  such  order 2165 

hearing  on  order  to  show  cause 2166 

puttiDg  cause  on  calendar,  where  there  is  opposition  to  discharge 2167 

opposing  creditor  may  file  specifications  and  demand  jury  trial 2168 

id. ;  to  file  proofs  if  not  named  in  schedule 2169 

proceedings  if  jury  do  not  agree 2170 

when  required  to  produce  his  non-resident  wife 2171 

examination  of  insolvent 2172 

when  cannot  be  discharged 2173 

when  assignment  to  be  directed 2174 

assignment,  contents ;  to  whom  made 2175 

designation  of  trustees 2176 

effect  of  such  assignment 2177 

when  discharge  to  be  granted 2178 

proceedings  where  trustee  refuses  to  give  certificate 2179,  2180 

discharge  of.  to  be  recorded 2181 

discharge  of    2182-2186 

invalidity  of  discharge  may  be  proved  on  motion  to  vacate  order  of  arrest 2187 
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IiraoLTBBT  Debtor,  Dischabge  of,  fboh  his  Debts  —  Qmtinued,  BKcncm. 

debtor  ImprisoBed  on  exeeation,  who  nesrlects  to  apply  for  discharge,  after  notice 

from  ereditor>  is  barred  from  the  benefit  of  foregoing  prorisions 2317 

debtor  discharged  ttom  debts,  etc.,  may  be  required  to  file  secnrity  for  costs 8360 

Ikbolybst  Debtor,  Ezemftton,  etc.,  of,  from  Arrest  or  Ixfribommekt  : 

who  may  l>e  exempted  or  discharged*  and  by  what  court 2188 

contents  of  petition 2189 

schedule  to  be  annexed  to  petition 2190 

Affidavit  to  accompany  schedule 2191 

order  to  show  cause 2192 

hearing ;  opposition  ;  trial,  etc 2193 

order  directing  assignment ;  assinment  pursuant  thereto 2194 

when  discharge  to  1^  granted ;  effect  thereol 2196 

discharge  to  be  recorded,  etc 2196 

Setitioner  to  be  released  from  imprisonment 2197 
ebts  not  affected  by  the  discharge 2198 

discharge  when  void .  2199 

debtor  exempted  from  arrest  may  be  required  to  file  security  for  oosts 3869 

iNTERLOCirrORY  : 

costs.    (See  Costs.) 

Interpreter : 

for  police  court  and  justices'  courts  of  first,  second,  and  third  distiicts,  Brooklyn ; 

siOary 8121 

for  justices'  courts  of  fourth  and  fifth  diotriots  of  Brooklyii;  salary 8123 

id. ;  for  sixth  district  of  Brooklyn ;  salary. 8128 

id.;  additional,  how  appointed ;  salary 8184 

Iittbstate  : 

definition  of,  as  used  in  chapter  oooceming  surrogates'  courts 2514 

IlTTENTORY  : 

when  may  be  contradicted,  in  action  against  executor 1832,  1884 

executor  not  chargeable  with  debt  stated  in,  unless  he  has  collected  same,  etc . . .  188S 

proceedings  to  compel  executor;  etc.,  to  make  and  file 2715,  2716 

and  account  of  general  euardian  to  be  filed  yearly  in  surrogate's  office 2843 

affidavit  to  be  annexed  thereto 2843 

must  be  annually  examined  by  surrogate 2844 

proceedings  when  such  account,  etc.,  not  filed,  or  defective 2845 

may  be  required  of  guardian  appointed  by  will  or  by  deed ;  proceedings,  etc 2855 

iRSUSotLARiTT.    (See  Defect^ 

lasux: 

of  marriage  dissolved  becauiete  former  husband  or  wife  living. ; . . .  1745 

of  marrii^ie  dissolved  on  groui^d  of  idiocy  qr  lunacy 1749 

custody  o^of  marriage  annulled  on  ground.of  fraud,  etc 1751 

legitimacy  of,  bom,  etc,  before  action,  .whan  nol  affected  by   judgment  of 

divorce 1750,  17W 

support  of,  pending  such  action 1759 

support,  etc.,  of,  in  action  for  separation. 1766 

in  action  for  divorce  or  separailoa,  court  must  direct  as  to  support,  eduoation, 

etc,  of 1771-173 

id. ;  when  such  judgment  or  order  enforced  by  punishment,  as  for  contempt. ....  1778 
bom  after  will  may  bring  action  to  recover  his  share  of  property 1866 
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Issue  of  Fact:  SscfnoK. 

triable  by  jury  in  action  for  partition 1544 

how  settled  and  tried,  in  action  to  annul  marriage 1758 

costs  when  issue  of  law  and  of  fact  are  joined  and  latter  remains  undisposed 

of 3232,3233 

costs  when  several  issues  of  fact  joined 3234 

Ibbub  of  Law  : 

costs  when  issue  of  fact  and  law  are  joined  and  former  is  not  disposed  of.    3232,  3233 

ISSURS: 

to  be  prepared  and  settled,  on  trial  hy  jury,  of  action  for  divorce 1757 

to  be  settled,  when  court  directs,  before  trial  of  opposition  to  insolvent's  discharge 

from  debts 2168 

how  to  be  settled,  for  trial  on  opposition  to  Insolvent's  petition  for  exemption,  etc., 

from  imprisonment , 2193 


J. 

Jail  Liberties  : 

person  who  has  been  admitted  to,  is  deemed  Imprisoned,  when 8188,  2200 

judgment  debtor  imprisoned  on  execution  upon,  justice's  judgment  for  penalty, 

etc.,  not  entitled  to 3032 

defendant  imprisoned  under  execution,  on  judgment  of  certain  courts  in  favor  of 

woman  for  services,  is  not  entitled  to 3221 

Jaileb: 

duty  of,  when  judgment  debtor  imprisoned  on  justice's  execution 3032 

must  discharge  prisoner  on  execution  upon  justice's  judgment,  when 3034 

penalty  upon,  for  not  discharging  such  prisoner 3035 

of  defendants  in  action  by  creditor  against  heirs,  etc 1888,  1839,  1846 

improper,  of  party,  not  a  defence  in  action  against  persons  ex^aged  in  transport- 
ing passengers,  etc.,  unless 1945 

of  action.    (See  Cause  of  Action.) 

of  grievances  in  alternative  mandamus 2076 

as  to  joinder  of  parties.    (See  Pabtt.) 

JoiETT  Debtors  : 

judgment  afainst,  when  all  not  served 1932 

oflect  of  sudi  j  udgment 1983 

execution  thereon  ;  indorsement 1934 

execution  against  person  and  property  of,  how  enforced 1985 

each  judgment,  how  docketed ;  effect  of  docketing 1936 

action  to  charge  judgment  upon  property  of  defendants  not  personally  sum- 
moned ;  complaint  in  such  action 1937,  1938 

answer  in  such  action ;  defences  and  counterclaims 1939 

provisional  remedies  in  such  action 1940 

jodgment  and  execution  in  such  action 1941 

may  compound  separately  with  creditor 1942 

mode  of  compounding ;  effect  of  release 1942 

satisfaction  of  judgment  thereby 1943 

rights  of,  not  released,  not  affected  by  composition 1944 

action  against,  engaged  in  transporting  passengers  or  property 1945 

when  partner  not  sued  remains  liable 1946 

continuance  of  partnership  business,  during  action  for  accounting,  etc 1947 

effect  of  consent  to  insolvent's  discharge,  where  petitioner  is  joint  debtor 2156 

certain  provisions  concerning,  apply  only  after  July  1, 1879 8347 
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Joii9t-Stock  Association?.    (See  Association.) 

Joint  Tenants:  Skctiox. 

separate  action  of  ejectment  maintainable  by 1500 

ouster  to  be  proved  in  action  of  ejectment  between 151 J 

when  action  of  ejectment  against,  may  be  severed 1616,  1517 

of  estate  of  inheritance,  etc.,  may  maintain  action  for  partition 153S 

of  vested  remainder  or  reversion  may  maintain  action  for  partition 153& 

claiming  by  heirship  may  maintain  action  for  partition,  when,  etc 1537 

guardian  of  infant  who  is,  may  agree  to  partition  ;  proceedings 1590-1593 

action  for  waste  may  be  niaintained  by ;  judgment  tnerein 1656-185S 

may  maintain  action  to  recover  just  proportion  of  real  property^  against  co-tena.nt,  168S 

Judge: 

may  view  property,  on  trial  of  action  for  waste,  when  and  how 1659 

when  may  allow  habeas  corpus  to  testify 2OO&-3011 

as  to  issue  and  return  of  certiorari  or  habeas  corpus,  etc 3017-2031 

penalty  on,  for  illegally  re-imprisoning  discharged  prisoner 2^ 

when  may  issue  warrant  to  bring  up  prisoner  about  to  be  removed ;  proceedings 

thereon 2054,2057 

what,  may  take  bail,  pending  appeal  In  habeas  corpus  or  certiorari 2000,  2061 

authority  of,  by  common  law,  to  grant  habeas  corpus,  how  to  be  exercised 2066 

what,  may  entertain  supplementary  proceedings 24B4,  2463 

definition  of  "judge" SSa 

this  act  does  not  affect  designation  of,  under  existing  laws 335S 

writ  of  prohibition  to.     (See  Pkohibition.) 

(See  Titles  of  the  diffekent  Coxtbts.) 
Judgment  : 

in  ejectment  against  tenant,  must  state  amount  of  rent  in  arrear 1507 

id.;  when  plaintiff  fails  to  apply  for  severance  of  action  against  two  or  more  de- 
fendants  151$ 

id.;  where  plaintiff  entitled  to  recover  distinct  parcel  only,  of  property  claimed. .  151S 

id.;  where  plaintiff's  title  expires  before  trial 15S0 

id.;  conclusive  after  trial  of  issue  of  fact 15S4 

id.;  by  default,  effect  of  ;  new  trial,  etc 1586 

in  partition  where  plaintiff  is  an  infant 1534 

effect  of  final,  upon  parties  to  action  for  partition 1536 

interlocutory,  in  partition,  when  title  to  be  ascertained  by  court  before 1545 

id.;  what  it  must  direct 1546-1546 

id. ;  may  be  modified,  or  supplemental  rendered,  directing  sale,  on  oommissioiier's 

report ;  further  provisions 1560-1563 

id. ;  directing  sale  must  specify  credit 1573 

final,  in  partition,  on  report  of  commissioners ;  effect,  etc 1557-1556 

id. ;  after  sale,  must  be  entered ;  effect  thereof,  etc. 1577-1576 

id.;  exemplified  copy  of,  may  be  recorded 1595 

interlocutory,  for  admeasurement  of  dower 1607 

interlocutory,  in  action  for  dower 1610-1628 

final,  in  action  for  dower,  what  to  provide 1613 

id. ;  may  be  modified  by  court 1614 

id. ;  after  sale,  what  to  provide,  etc 1624 

final,  in  foreclosure,  what  to  contain 1626 

id. ;  may  award  payment  of  deficiency  against  defendant,  etc. .■ 1627 

effect  of  conveyance  after  sale  in  foreclosure,  on  final t 16S3 

disposition  of  surplus  arising  upon  sale  on,  of  foreclosure 1633 

proceedings  to  be  crtayed  on  payment  of  amount  due  after,  in  forecloenie ;  proceed 

ings  on  subsequent  default 1635 

when  final,  in  foreclosure  must  direct  sale  of  part  only  of  property  ;  suboequeDt 

default,  etc. 1©* 

in  foreclosure  may  direct  sale  of  all  the  property,  wh«n,  etc.;  application  of  pro- 
ceeds  • 1637 

final,  in  action  for  nuisance,  what  to  provide 1662 

for  treble  dunages  in  action  for  catting  trees,  etc 1668 
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JuDOMKHT —  Continued,  Sbotiok. 

id. ;  in  action  for  forcible  entry  and  detainer 1669 

directing  sale  of  real  property  in  certain  actions,  must  direct  payment  of  taxes, 

etc 1676 

id. ;  to  be  entered  in  county  where  real  property  is  situated '. 1677 

judgment  in  action  to  determine  claim  to  real  property,  when  awarded,  etc.  .1640-1649 

in  action  for  waste,  against  tenant  of  particular  estate 1655-1658 

notice  of  demand  of,  for  return  of  chattel  by  defendant 1735,  1728-1732 

in  action  to  foreclose  chattel  lien 1789,  1740 

annulling  marriage,  not  to  be  rendered  by  default,  etc 1753 

id. ;  how  far  conclusive ,...  1754 

for  separation  may  be  revoked 1767 

in  action  for  divorce  or  separation  must  direct  as  to  custody,  etc.,  of  children 1771 

id. ;  may  require  security  for  support,  etc.,  of  wife  and  children 1772 

id. ;  when  enforced  by  punishment  for  contempt 1778 

jregulations  respecting,  by  default  in  matrimonial  actions 1774 

in  action  against  corporation  on  note,  etc.,  may  be  taken,  unless  order  served  for 

trial  of  issues 1778 

in  action  to  dissolve,  etc,  corporation ,  1793-1795 

in  action  to  annul  corporation ;  appointment  of  receiver 1801 

roll  in  such  action  to  be  filed  and  notice  of  judgment  published 1808 

against  executor,  etc.,  enforceable  against  deceaent's  estate,  only  when  represent- 
ative capacity  stated 1814 

in  such  action,  when  two  causes  of  action  joined,  must  specify  whether  against 

defendant  in  representative  capacity ' 1815 

in  such  action,  to  be  separately  docketed,  etc 1816 

in  action  against  executors,  when  one  only  appears . .  1817 

B£^inst  executor  not  a  lien  upon  real  estate  of  decedent,  unless  so  made  by  its 

terms , 1823 

in  action  against  executor  not  evidence  of  assets  in  defendant's  hands 1824 

in  action  against  superseded  executor ;  effect  of , 1830 

in  creditor's  action  s^inst  heir,  etc.,  when  not  a  lien  on  land  aliened. 1853 

id.;  how  taken  when  land  aliened 1854 

effect  of,  establishing  will 1862 

in  action  to  establish  will 1863-1864 

£nal,  in  judgment  creditor's  action  to  compel  discovery  of  property 1878-1875 

when  assignable  ;  effect  of  transfer,  when  judgment  reversed,  etc 1912 

action  upon,  regulated 1913 

in  action  against  unincorporated  association 1921 

against  defendants  jointly  indebted,  when  all  are  not  served 1982-1936 

action  to  charge  defendants  in  such,  not  personally  served 1987-1941 

final,  in  action  for  usurping  office,  etc 1956 

in  action  upon  forfeited  recognizance 1966 

notice  to  be  published  before,  in  action  by  people  to  recover  real  propertv  es- 
cheated or  forfeited i978,  1980 

for  coats  may  be  taken  against  the  people 1985 

-final  order  on  mandamus  to  be  deemed  a 2082 

of  board  or  officer  included  in  term  *'  determination,"  in  pr9vi8ion8  concerning 

certiorari '. 2146 

effect  of,  directing  conveyance  by  g^rdian  or  committee  of  infant  or  lunatic  in 

action  to  compel  same 2347 

on  award  after  submission  of  controversy 2878,  2880 

decree  of  surrogate's  court  docketed,  has  same  effect  as  a 2563 

what  the  word  "judgment "  refers  to,  as  used  in  this  act 8848 

application  of  provisions  concerning,  on  and  after  September  1, 1877.' 8847 

Jddokskt  of  Justices  of  the  Peace: 

judgment  of  nonsuit • 8018 

judgment  upon  verdict,  etc 8014 

when  judgment  to  be  rendered 8015 

judgment  against  joint  debtors 8020-8021 

when  action  on,  may  be  brought  before  justice  of  the  peace 2862 

of  nonsuit  may  be  granted  on  failure  of  plaintiff  to  appear  after  notice  of  defend* 
ant's  arrest  in  an  action  before  justice  of  the  peace 2899 
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JuDOMiBNT  OF  JUSTICES  OF  THB  Peacb — Continued,  BamOB. 

in  jiLBtice'B  coort,  when  defendant  not  personally  served,  and  attaehment  has 

issned 21118 

final  judgment  in  action  for  chattel 8931 

on  ooanterclaim  in  jastioe's  court 2949 

in  jastioe's  court  when  accounts  exceed  |400 2950 

justice's  minute  of  fine  imposed  on  defaulting  witness  is  deemed  a 2976 

on  trial  before  justice  of  the  peace 2988 

of  justice  of  the  peace  can  be  reviewed  only  by  appeal 8044 

final  order,  in  favor  of  person  answering  in  proceedings  relative  to  strays  to  be 

deemed  a 8096 

how  taken  in  justice's  court  in  Brooklyn  when  copy  of  complaint  served  with 

summons' 8126 

additional  costs  in  justice's  court  of  Brooklyn  when,  over  $100 8129-8190 

certificate  of  justice  as  to  judgments,  in  docket-book  depodted  with  town  or  city 

derk 8145 

costs  when  not  recoverable  in  action  on  j  ustioe's  judgment 8154 

proof  of  jud^ent  of  justice  in  such  action 8155 

as  to  confession  of  judgment.    (See  Confession.) 

(See,  also,  Trahbcbipt.) 
jttdoments  in  cbbtijn  goubt8  of  cities.    (see  titles  of  thoob  goubti.) 

Judgment  Crsditob: 

action  by,  to  compel  discovery  of  property,  when  may  be  brought 1871 

to  what  oounty  execution  must  have  issued  before  such  action 1872 

what  property  may  be  reached  in  such  action 1873 

Interest  of  defendant  in  land  contract  may  be  reached 1874 

such  interest  how  applied 1875 

temporary  injunction  may  issue  in  such  action 1876 

receiver  may  be  appointed  in  such  action 1877 

how  discovenr  may  be  compelled 1878 

application  oi  foregoing  provisions ;  what  property  cannot  be  reached 1879 

definition  of  "judgment  creditor"  and  of  '*  judgment  creditor's  action  " 8643 

action  by,  to  charge  judgment  upon  property  of  defendants  jointly  indebted,  not 
served  with  summons.    (See  Joint  Debtors.) 

JuDQMBNT  Debtor  : 

discharge  of,  imprisoned  on  execution,  etc,  from  imprisonment ;  who  may  be  dis- 
charged.   2200 

to  what  court  application  to  be  made 2201 

when  petition  may  be  presented 2308 

contents  of  petition  ;  schedule i 2203 

afELdavit  of  petitioner 2204 

notice  to  creditors. 2205 

id.;  when  service  cannot  be  made 2206 

id.;  when  State  is  a  creditor 2207 

proceedings  on  presentation  of  petition 2206 

adjournment  of  hearing  thereupon 2209 

proceedings  on  adjourned  day 2810 

assignment  to  trustee ;  effect  thereof 2211 

discharge  in  such  proceedings,  when  to  bo  granted 2212 

property  of  such  debtor  still  liable 2213 

when  creditor  may  issue  new  execution  against  person ttl4 

powers  and  duties  of  trustees  in  these  proceedings 2215 

when  creditor  may  notify,  to  apply  for  his  discharge 2216 

efieet  of  fiiilure  of,  to  so  apply 2217 

debtors  to  United  States  and  this  State  not  to  be  discharged 2218 

(See,  aisoj  Insolyent  Dbbtcnbl) 

JUDGUBIIT-BOLI.: 

in  action  for  chattel,  repleviti  papers  to  form  a  part  of 1717 

in  action  to  annul  corporation,  must  be  filed,  etc , 1808 
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JuDOMSNT-RoLL—  Continued.  Section* 

cop7  of,  in  action  to  vacate  letter-patent  mast  be  filed  in  Secretary  of  State's  office, 

and  entry  made 1959 

what  papers  constitute, in  mandamas  proceeding. ..,, 2082 

on  award  in  arbitration  proceedings 2879 

on  appeal  from  judgment  of  justice  of  the  peace 8061 

Judicial  Sbttlhkbkt  op  Account  : 

definition  of ^....  2514 

(See  ACOOUNT.) 

JTmiaBicnoN : 

in  action  for  chattel  when  replevin  precedes  summons 1693 

of  court,  in  action  to  foreclose  lien  upon  a  chattel 1737 

in  action  for  divorce 1756 

in  action  for  separation 1763 

of  courts  for  appointment  of  committee  of  lunatic^  etc 2320 

duty  of  court  exercising  such  jurisdiction. *  • . .  2821 

JUBISDIGTION  OF  SURROGATE'S  Ck>URT 

general 2472 

such  jurisdiction  to  he  presumed 2473 

not  lost  by  defect  in  record 2474 

efl^ct  of  exercise  of,  by  surrogate's  court 2475 

exclusive  jurisdiction  of  such  court 2476 

when  two  or  more  surrogates  have  concurrent 2477 

of  surrogate's  court  on  application  for  probate  of  heirship 2654 

JUBISDICTION  OF  JUSTICE  OF  THE  PEACE  : 

must  be  specially  conferred  by  law • .  •  2861 

general  civil , 2862 

no  jurisdiction  in  certain  cases 2863 

confession  of  judgment , .  2864 

actions  by  and  a^inst  officers,  etc. ;  and  by  executors,  etc. ...  2865 

tavern  keepers  disqualified 2866 

members  of  the  legislature  not  compelled  to  act 2667 

j  ustices  to  hold  courts  ;  general  powers 2868 

m  what  town  action  must  be  brought. , 2869 

not  afi^ected  by  discharge  of  defen&nt  from  arrest 2902 

when  not  affected  by  vacating  warrant  of  attachment 2917 

of  justice  of  the  peace  in  Brooklyn 3117 

Jurisdiction  of  certain  courts  of  crriBfl: 

of  the  mayor's  court  of  Hudson,  and  recorders'  courts  of  tJtica  and  of  Oswego. . . .  8196 

of  judges  of  those  courts,  in  certain  cases,  not  affected 8202 

of  city  court  of  Yonkers  in  civil  action 8208,  3204 

of  such  court  in  special  proceedings,  etc.,  not  affected 3206 

district  courts  of  New- York  and  justices'  courts  of  Albany  and  Troy,  efibct  of  this 

act  upon 8214 

of  district  courts  of  New- York  in  civil  actions 8215 

of  justices'  courts  of  Albany  and  Troy  in  civil  actions i 8228 

id.  ;  upon  judgment  by  confession '••jj  •  •  ^'^ 

of  municipal  court  of  Rochester ^26,  8277 

Jurors  : 

how  procured,  etc.,  on  commission  for  appointment  of  committee  of  lunatic 2830 

compensation  of  such 2883 

(See  Trial  Jxtrors  ;  Grand  Jurors.) 

Jury: 

when  court  may  direct  view  of  property  by,  in  action  for  waste 1659 

how  procured  on  execution  of  wilt  of  assessment  of  damages 2109 
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JUBY  —  Oantinued,  Bscnoir. 

Buch,  to  be  sworn 2110 

such,  must  make  InquiBition 211 1 

such,  mnv  be  discharged,  if  cannot  a^ree,  and  new  jury  proposed 2111 

for  trial  before  commission,  on  application  for  committee  of  lunatic,  etc ;   how 

procured ;  proceedings  thereupon 2SdO,  2333 

definition  of  term  **  trial  jury  " 3343 

how  selected  after  May  21, 1877 3850 

trial  by.    (See  Tbial.) 

JUSTICB 

is  included  in  the  word  "  j  ud^e  "  as  used  in  the  revision 3343 

JUSTICB  OF  THB  PeACB  : 

habeas  corpus  to  testify  before,  may  be  issued,  when 2010,  2011 

application  in  summary  proceeding  to  recover  land  may  be  made  to 2234 

jurisdiction  of,  must  be  specially  conferred  by  law 2861 

general  civil  jurisdiction 2662 

no  jurisdiction  in  certain  cases 2863 

confession  of  judgment 2864 

actions  by  and  against  oflBicers,  etc. ;  and  by  executors,  etc 2865 

tavern  keeper  disqualified 2866 

members  of  legislature  not  compelled  to  act  as !^7 

justices  to  hold  courts ;  general  powers 2868 

in  what  town  action  must  be  brought 2860 

criminal  contempts 2870-2875 

application  of  provisions  to 3134 

mandate  of,  how  issued 3135 

and  constable  not  to  buy  claims,  etc 3137 

Senalty  for  such  offence 3138 
ocketbook  to  be  kept  by  justice ;  entries  therein  ;  index 3140-3142 

Sapers  to  be  filed 3143 
eposit  of  books  and  papers  with  town  or  city  clerk 3144-3148 

justice  to  furnish  copies  of  papers 3149 

transfer  of  action,  wnen  justice's  term  expires,  etc 8150-31 52 

penalty  for  not  paying  over  money 3153 

is  included  in  the  word  '^  judge,"  as  use4  in  this  act 3343 

adjournments  before.     (See  Adjoubnmbnt.) 

compelling  attendance  of  witness  before.    (See  Witness.) 

trial  before.    (See  Tbial.) 

judgment ;  and  docketing  the  same.    (See  Jitdoment.) 

executions  by.     (See  &BCunoN   against   Pbopebty;    Execxttion   AOArNST 

THE  PKBSON.) 

appeals  from.    (See  Appeal.) 
commencement  of  action  before.    (See  SuMHONSO 
replevin  in.    (See  Action  fob  a  Chattel,  in  justice's  Goubt.) 
pleadings  in.    (See  Pleadings  ;  Complaint  ;  Answeb  ;  Deicttbbeb.) 
costs  before ;  fees  of.    (See  Costs  ;  Fees.) 

action  or  special  proceedingrelating  to  animals  straying,  etc.    (See  Stbats.) 
provisions  relating  to,  in  Brooklyn.    (See  Bbookltn,  Justice  of  the  Peace 
in.) 

JUBTICES'  C^OUBTS  OF  ALBANY  AND  TbOT.     (See  ALBANY,  JUSTICES'  COUBT  OF ;  TbOY, 

Justices*  Coubt  of.) 
Justification.    (See  Bail  ;  llNDEBTAxiNa.) 


K. 

Kings  Ootthtt: 

stenographer  for  sonogate's  conrt  In  Kings  county 3513 

publication  of  citation^  etc.,  in  surrogate's  court  of 2586 
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Kiirofl  CouMTY  —  Contintted.  Skctiok. 

Bapreme  eoait  in,  may  exerdfle  powers  of  'saROftate  in  oaae  of  dlBability  of  that 

oflaoer........... .7: 2486-2489 

piooeedingB  in  saeh  court  acting  as  surrogate'ii  ooart  regalated 2490 

transfer  of  such  proceedings  to  surrogate's  court 2491 

application  of  pro^sions  concerning  trial  jurors  in,  on  and  after  May  1, 1877 8347 

L. 

Landlobd  and  TiBNAin:'. 

for  proceedings  to  recover  possession  of  real  property.     (See  Summaby  Pbocbbd- 
ISQB,  etc.) 

Land  Orfigb.    (See  Ck>M]Ci88iONBR8  of  thx  Land  Officb.) 

Leasb  : 

mortgagee  of,  may  obtain  possession,  after  judgment  in  ejectment ;  how 1G08 

of  premisea  when  canceled  by  warrant  for  possession  in  summary  prooeedings. .  •  2253 

landlord  may,  nevertheless,  recover  back  rent,  etc 2253 

redemption  by  lessee,  after  warrant,  in  such  cases 2256^2259 

effect  of.  In  proceedings  for  lease,  etc.,  of  real  estate  of  infant,  etc 2858 

temporary  administrator  may  be  authorized  to 2675 

in  proceedings  to  dispose  of  real  property  of  decedent  for  payment  of  debts^  that 

such  property  be  leased .* 2760 

taken  in  such  proceedings,  must  be  in  name  of  the  county  treasurer 2800 

of  real  estate  of  infant,  lunatic,  etc.,  proceedings  for.    (See  CoiiMiTTBB  ;  Ik- 

FAKT.) 
LSAVX  OF  CJOUBT: 

to  bring  action  to  annul  corporation 1798,  1799 

must  be  obtained  to  bring  action  on  sheriff's  bond 1880 

id.  y  as  to  bond  of  other  officer 1886-1890 

required  for  compromise  of  action  for  penalty  by  common  informer 1894 

Lboatbb: 

action  by,  against  executor,  when  may  be  commenced 1819 

id.;  by  infant ;  guardian's  bond,  etc 1820 

security  may  be  required  from,  before  execution  granted  against  executor 1827 

action  by  creditor  of  decedent  against.    (See  CBBDrroB.) 

action  against,  by  child  bom  after  wiU,  or  witness  to  will,  who  Is  entitled  to 

share 1868 

general  jurisdiction  of  surrogate's  court  as  to  legacies 2472 

provisions  concerning  jurisdiction  of  such  court 2473-2482 

may  petition  surrogate's  court  to  compel  payment  of  legacy 2717 

proceedings  ;  hearing  and  decree  thereon 2718-2719 

legacy  to  unknown  person  must  be  paid  into  State  treasury ;  claims  thereto 2747 

when  legacy  to  be  paid  over  to  county  treasurer 2748 

petition  and  proceedings  to  compel  payment,  etc.,  by  testamentary  trustee. .  2804-2806 

Lettbbs  of  Administration: 

general  jurisdiction  of  surrogate's  court  as  to 2472 

provisions  concerning  jurisdiction  of  such  court 2473-2482 

surrogate  to  send  certified  copy  of,  issued  on  estate  of  non-resident,  to  secretary 

of  State. 2508 

definition- of,  as  used  in  chapter  on  surrogates'  courts 2514 

requisites  of }  must-be  signed,  sealed,  etc 2590 

effect  of  such  letters 2591 

priority  among  different 2592 

time,  how  reckoned  upon  successive 2598 

with  will  annexed 2648-2645 

revocation  of  letters.    (See  Rb vocation.) 

ancillary,  upon  foreign  grant  of  administration 2696 

id. ;  to  whom  such  letters  granted 2697 

id. ;  petitiob  and  citation  for 2698 

id. ;  hearing  and  security  for. 2699 

id. ;  persons  acting  under  such  letters  must  transmit  assets 2700 

id. ;  when  they  may  be  directed  to  pay,  etc.,  without  transmission 2701 

id.  ;general  powers  and  duties 2702 
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Lbttbrs  of  Guabdianship  :  SaonoK. 

requisitee  of;  muBt  be  signed,  sealed*  etc..  .••  « 25d0 

effect  o|  such  letters , 2591 

priority  ^mo^g  different. 25dS 

time,,how  reckoned  upon  sacceBsive 2508 

ancillary,  to  foreign  gaardian ;  application  for 2838 

id. ;  proceedings  upon  such  application ;  effect  of  such  letters SS8SR^2841 

where  guardian  appointed  by  will  or  deed , , 2852 

for  revocation  of.    (See  Revocation.) 

Letters-Patent 

action  to  vacate,  may  be  brought  by  attorney-general,  when. 19S7 

such  action  triable  by  jury Id58 

copy  of  judgment-roll  to  be  filed  in  secretary  of  State's  offioe 1050 

transcript  to  be  sent  to  county  derk,  etc 1960 

Lbttebs  Testaickktaby  : 

general  jurisdiction  of  surrogate's  court,  as  to 2472 

provisioDs  concerning  jurisdiction  of  such  court 247^-^^482 

on  wll]  of  non-resident,  surrogate  must  send  certified  copy  to  aeezetary  of  State. .  2508 

decree  for,  etc.,  how  far  suspended  by  appeal 25® 

decree  revoking,  etc.,  not  stayed  by  appeal 29Si 

requisites  of ;  must  be  signed,  sealed,  etc 2500 

effect  of  such  letters - 2501 

priority  among  different 2502 

time,  how  reckoned  upon  successive 2508 

when  may  be  issued 2680 

objections  to  issue  of ;  how  stated ;  hearing  thereupon 2687 

bond  upon  issuing  of,  when  required 2688 

when  retraction  of  renunciation  is  made  by  executor 2689 

issue  of;  to  person  selected  under  valid  power • 2640«  2641 

issue  of,  to  person  failing  to  renounce  or  qualify  as  executor ;  when  made 2642 

ancillary  letters  upon  foreign  probate 2695 

id. ;  to  whom  such  letters  granted 2607 

id. ;  petition  and  citation  for 2698 

id. ;  hearing  and  security  for 2600 

id. ;  persons  acting  under  such  letters  must  transmit  assets 2700 

id. ;  when  they  may  be  directed  to  pay,  etc.,  without  transmission 2701 

id. ;  general  powers  and  duties 2708 

letters  of  temporary  administration,  when  granted.    (See  Admikistbatob,   Tem- 
porary.) 
as  to  revocation  of  letters.    (See  Revocation.) 

Ltbel: 

when  action  for,  cannot  be  maintained 1007,  1908 

justice  of  the  peace  has  no  jurisdiction  in  action  for 2868 

action  for,  cannot  be  maintained  in  district  court  of  New-York 8215 

id. ;  Id.  J  in  justices*  courts  of  Albany  and  Troy 8223 

is  included  in  term  "  personal  injury  *'  in  the  new  revision 8843 

Libebtibs  of  Jail.    (See  Jail  Libbbtibs.) 

Lien  ; 

on  property  in  action  for  partition,  holder  of,  may  be  made  defendant 1580,  1540 

effect  of  judgment  in  partition  upon 1540 

reference,  in  partition,  before  sale,  to  ascertain 1561,  1562 

interlocutory  judgment,  in  partition,  must  direct  money  to  be  paid  intoooort  to 

satisfy... , ,   ..1563 

upon  property  sold,  in  partition^  when  barred  by  final  judgment. .  .*. 1578 

id. ;  ho.vr  paid. . . , 1580 

junior,  to  dower  interest,  how  affected  where  portion  of  property  is  set  off  ia  action 

for  dower , 1615 

must  be  ascertaiped  before  judgment  for  sale,  In  dower 1621 

judgment  in  action  for  dower  may  direct  sale  subject  to,  or  free  from ;  payment 

of... .;....,... 1682 

effect  of  fili;^g  notice  of  pendency  of  action  upon 1671 

tallies,  etc,,  to  be  paid  from  proceeds  of  sale  of  real  property,  ete. •• ,.»  1676 

must  be  stated  at  time  of  sale  of  real  property  under  Judgment 1678 
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judgment  against  executor  not  a,  npon  real  estate,  nnleaa,  etc 1823 

judgment  in  creditor's  action  against  heir,  etc.,  when  not  a,  on  land  idiened 1853 

eoneenting  creditor  to  discharge  of  insolvent  must  relinquish 215S 

holder  of,  upon  whom  notice  served,  is  harred  hy  sale  in  foreclosure  hjr  adver^ 

tisement 2895 

foreclosure  of,  upon  a  chattel.  (See  Action  to  Foreclosb  Lien  ttpok  a  Chat- 
tel.) 

LiFB: 

tenant,  discovery  of  death  of.    (See  Dibgovbrt  of  Dbath  of  Lifb-Tbnaitt.) 
estate  for.     (See  Estate.) 

Locitation  : 

of  time  for  applying  for  new  trial  in  ejectment 1525,  1526 

time  of  disability  not  to  form  a  part  of  such 1527 

of  action  for  dower ;  time  of  certain  disabilities  excepted  from 1596 

of  action  against  widow  to  determine  claim  for  dower 1647 

of  action  against  sheriff,  on  claim  of  third  person  in  action  for  chattel 1710 

of  time  in  action  by  legatee  against  executor 1819 

of  action  by  creditor  aminst  executor,  on  claim  rejected 1822 

as  to  action  to  enforce  liability  of  heir  or  devisee  for  decedent's  debt. 1844 

of  action  for  causing  death  by  negligence,  etc 1902 

effect  of  action  affainst  association,  upon  limitation  of  action  against  members. . . .  1923 

of  action  for  pubUc  moneys  by  the  people 1973 

of  time  for  review  by  writ  of  certiorari 2125 

id. ;  in  case  of  disability 2126 

of  time  for  application  for  discharge  of  judgment  debtor  imprisoned  on  exe- 

cu  tion 2202 

of  recovery  against  party  revoking  submission  of  controversy  to  arbitration 2385 

of  time  for  instituting  supplementary  proceedings .^ 2485 

presentation  of  petition  in  surrogate's  court  is  commencement  of  proceedings,  as 

regards  statute  of 2517 

of  time  for  presenting  petition  for  revocation  of  probate  of  will 2648 

effect  of  statute  of.  on  claim  of  executor,  etc.,  a^inst  the  estate 2740 

of  time  for  creditor  to  apply  for  disposition  ox  real  estate  for  payment  of  debts 

of  decedent 2750,  2751 

defence  upon  audi  proceedings  ariring  under  statute  of 2755 

effect  of  statute  of,  on  claim  of  testamentary  trustee  against  estate 2811 

of  time  for  issue  of  execution  by  ^ustioe  of  the  peace 3024 

of  action  for  seizing  animals 3107 

Lx>88: 

proof  required  for  judgment  in  action  to  establish  lost  or  destroyed  will. 1865 

action  upon  lost  negotiable  paper 1917-191S 

proof  required  on  probate  of  lost  or  destroyed  will 2621 

id. ;  on  settlement  of  executor's  account*  in  case  of  loss  of  voucher 2734 

surrogate  may  allow  executor  for  loss,  etc.,  of  property 2741 

surrogate  may  allow  testamentary  trustee  for  loss  of  property,  etc 2811 

surrogate  may  allow  guardian  for  loss,  etc.,  of  property 2850 

proof  of  judgment  of  justice  in  case  of  loss,  etc.,  of  docket-book 3155 

LtJKATic  : 

committee  of  lunatic  or  idiot  may  apply  to  court  for  authority  to  agree  to  partition  1590 

contents  of  petition  on  such  application 1591 

court  may  authorize  such  agreement 1592 

effect  of  releases  executed  mereunder I593 

time  of  disability  not  to  be  counted  as  part  of  limitation,  in  action  for  dower.  • . ,  1696 

action  to  annul  marriage  by 1743,  1755 

proceedings  for  appointment  of  committee  of.    (See  Cokmittee.) 

action  to  compel  conveyance  of  real  property  of 2345 

'who  may  maintain  such  action 2346 

judgment ;  effect  thereof '. 2347 

application  to  sell,  etc.,  real  property  of.    (See  Coicmitteb.) 

submission  of  controversy  to  arbitration  cannot  be  made,  where  one  party  is 2865 

effect  of  appointment  of  committee  for,  apon  proceedings  to  submit  controversy 
to  arbitration ;  proceedings  thereupon 2382 
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liUHATic —  Contmued, 

special  gaardiftn  of,  in  sadi  court,  to  be  appointed S5S0-ft581 

teBtimony  taken  on  probate  of  will  may  be  osed  on  hearing  for  lerocation  of 

probate,  when  witness  has  become 2651 

remaining  executors,  etc..  may  act,  when  one  becomes 2692 

Sroceedings  on  appeal  from  justice's  judgment,  when  justice  has  become,  etc^  3056 
efinition  of 8343 


Maugioub  Pbosbcutioh: 

justice  of  the  peace  has  no  jurisdiction  in  action  for 2863 

action  for,  cannot  be  maintained  in  district  courts  of  New-Tork 8215 

id.  \  as  to  justices*  courts  of  Albany  and  Troy 8223 

is  inclhded  in  term,  ^'personal  injury  "  in  the  new  revision 3343 

Mandamus: 

is  a  State  writ 1221 

kinds  of  writ;  how  altematiTe  writ  granted 2067 

when  writ  granted  at  special  tenn 2068 

id. ;  at  general  term,  supreme  cooit 2062 

when  peremptory,  to  issue  in  first  instance 2070 

altemative  writ;  how  served 2071 

writ,  how  returnable 2072 

return  or  demurrer  to  first  writ 2073 

return,  how  made 2074 

motion  to  set  aside  writ  of 2075 

contents  of  alternative,  demurrer  thereto « 2076 

form  and  contents  of  return 2077 

further  return  cannot  be  compelled;  demurrer  to  return 2078 

issue  of  fact  in,  when  it  arises;  how  and  where  triable 2079,  2083^  2084 

certain  provisions  as  to  pleadings  apply  to 2076,  2077,  2080 

service  of  notice  of  filing  return  and  demurrer 2081 

subsequent  proceediogs,  the  same  as  in  action 2082 

final  order,  when  most  award  peremptory  mandamus 2082 

issue  of  law  upon  general  term  mandamus;  how  and  where  triable. 2085 

costs  may  be  awaraed 2086 

appeals  in  mandamus  proceedings 2087 

proceedings  not  stayed  by  appeid,  except,  etc 2087 

when  relator  to  recover  damages  in  such  proceedings 2088 

stay  of  proceedings ;  enlargement  of  time 2089 

fine  may  be  impend  in  certain  cases 2090 

Mahdatb: 

certain  mandates  not  to  be  inquired  into,  in  proceedings  for  discharge  of  pris- 
oner   «>W 

penalty  for  refusing  copy  of,  on  which  person  is  detained 2061 

in  surrogate's  court,  how  executed  and  returnable 2515 

of  justice  of  the  peace,  how  issued;  blank  prohibited 3185 

of  justice  of  the  peace,  may  be  executed  by  private  person,  etc 3156 

id. ;  when  directed,  etc,  to  constable,  must  be  executed  by  him 3157 

id. ;  sheriff  to  act,  when  execution  of  mandate  resisted 3158 

definition  of •,  • :  • "  : '^f 

certain  provisions  ^«f!<?rning  execution  of,  apply  to  dvil  prisoners  only 3347 

MABim  Ooubt: 

of  the  city  of  New- York.   (See  New- York,  MARisnE  Coubt  of  the  Cixt  of.) 

MABBiAex: 

action  to  annul,  when  maintainable  by  woman  under  14  years 1743 

in  what  other  cases  may  be  annulled 1743 

form  and  requisites  of  action  to  annul,  when  party  under  age  of  consent 1744 
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a  —  C<nUinu0d,  flacnoR. 

id. ;  where  former  hosband  or  wife  liying. • 1745 

id. ;  where  party  was  idiot 1746 

id. ;  where  party  was  lunatic ...   . .  1747 

action  to  annul,  by  next  friend  of  idiot  or  lunatic 1748 

*     issue  of  such,  when  entitled  to  succeed 1749 

action  to  annul,  on  ground  of  force  or  fraud ....  1750 

custody,  maintenance,  etc.,  of  issue  of  such  marriage 1751 

action  to  annul,  on  ground  of  incapacity 1752 

certain  proceedings  regulated,  in  action  to  annul 1758 

judgment  annulling,  how  far  conclusiTe 1754 

how  next  friend  of  infant,  etc.,  allowed  to  sue 1755 

after  divorce  for  adultery 1761 

regulations  respecting  judgment  by  default  in  action  to  annul 1774 

(See,  also,  Diyobcb;  Ssparation;  Issue.) 
Mabried  Woman  : 

may  release  to  her  husband  inchoate  right  of  dower,  in  property  in  partition..  1571 

appointment  of  general  guardian  for  infant  married  woman 2824 

general  guardian  of  the  person  of,  not  to  be  appointed 2825 

Matob: 

of  city,  except  in  New-York  and  Einffs,  may  act  in  surrogate's  absence,  on 
petition  for  discovery  of  property  withheld 2709 

Mayob's  Goubt  of  Hudson.     (See  Hui>80n,  Mayor's  Court  of  the  CrrY  of.) 

Mechanic: 

lien  of,  upon  chattel.     (See  Action  to  foreclose  Lien  upon  a  Chattel.) 

Member: 

of  unincorporated  association,  action  against 1922 

of  legislature  not  obliged  to  act  as  justice  of  the  peace 2867 

Misconduct: 

revocation  of  letters  testamentary,  etc.,  on  groimd  of 2685,  2688 

Misdemeanor: 

suing  in  name  of  another,  etc.,  made  a 1900 

refusal  of  defendant  usurping  public  office  to  deliver  books,  etc.,  after  judg- 
ment against  him,  is  a 1953 

re-imprisoning  discharged  prisoner  for  same  cause,  except,  etc.,  is  a 2051 

concealing,  etc.,  prisoner  to  avoid  service  of  writ  of  habeas  corpus,  or  certi- 
orari, is  a    20.)2 

aiding,  etc.,  in  such  concealment,  etc.,  is  a 20.53 

justice  of  the  peace,  not  paying  over  money  collected,  is  guilty  of  a   3158 

officer  receiving,  etc.,  illegal  fees  is  guilty  of 3282 

punishment  for,  under  this  act 3346 

Misnomer  : 

in  action  against  corporation,  when  deemed  waived  1777 

when  objection  of,  not  available  in  action  against  unincorporated  association.  1924 

Mistake: 

certain  provisions  relating  to,  apply  to  proceedings  in  surrogate's  court 2588 

Money: 

deposit  of.     (See  Deposit.) 

action  to  compel  discovery  and  application  of,  by  judgment  creditor.     (See 

Judgment  Creditor.) 
in  court.     (See  Payment  into  Court.) 
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action  for  mortgage  debt  prohibited  duiing  foiredosQn ;  except,  etc. . . .  1028*1630 

effect  of,  in  proceedings  to  mortgage  infant's,  etc.,  real  estate 2858 

made  after  ming  of  a  petition  for  voluntary  dissolution  of  corporation,  is  Toid.  2480 

as  to  foreclosure  of.    (See  Fohbclosubb  of  Mortgaob.) 

of  real  estate  of  infant,  lunatic,  etc. ;   proceedings  for.    (See  Committeb; 

Mortgagee : 

cannot  maintain  action  of  ejectment 1498 

of  lease,  may  obtain  possession  of  property  after  judgment  in  ejectment,  how.  1508 
title  of,  from  heir,  etc.,  when  not  affected  by  sale  of  real  property  for  payment 
of  decedent's  debts 2777 

Motion  : 

for  payment  of  lien  from  money  in  court,  in  partition,  how  made,  etc 1564. 

order  for  payment  of  liens  in  such  case,  etc 1565 

provisions  as  to,  in  actions,  apply  to  proceedings  instituted  by  State  writ 1907 

to  set  aside,  etc.,  mandamus,  when  must  be  made 2075 

to  quash  or  set  aside  writ  of  proliibition 2097 

to  confirm,  vacate,  etc.,  award  of  arbitrators,  when  and  how  made 2878-2876 

costs  of,  how  awarded 8286 

for  judgment  for  not  filing  security  required  for  costs 8277 

Municipal  Coxtbt  of  Rochbsteb.    (See  Rochebteb,  Municipal  Coxtbt  of  the 

CiTT  OF.) 

Name: 

action  for  suing  in  another's ;  id.,  also  a  misdemeanor 1900 

treble,  etc.,  damages  recoverable  in  such  action 1901 

writ  of  certiorari  or  habeas  corpus,  etc.,  to  be  obeyed  though  directed  in 

official  or  fictitious 2024 

to  what,  certiorari  to  review,  determination  of  board,  etc.,  must  be  directed.  2129 

application  for  change  of ;  wh^re  made 2410 

id. ;  in  Buffalo  and  Brooklyn 2411 

petition 2412 

order 241S 

application  by  an  infant 2414 

order  to  be  published ;  papers  to  be  recorded 2415 

when  new  name  to  be  assumed 2416 

action  not  to  abate,  etc. ;  amendment 2417* 

county  clerk  to  make  return,  etc.,  to  secretary  of  State ;  names  to  be  published.  2418 
when  defendant  may  be  designated  by  fictitious,  in  justice's  summons 2884 

Neglect: 

revocation  of  letters  on  ground  of.     (See  Reyocatioh,) 

New  Tbial: 

in  ejectment,  when  may  be  granted,  after  trial  of  issue  of  fact 1525 

id. ;  after  judgment  by  default,  etc 1526 

id. ;  time  of  certain  disabilities  not  to  form  a  part  of  time  of  limitation  on 

application  for 1527^  1528 

in  ejectment,  evidence  on 1580 

when  granted  in  action  to  determine  claim  to  real  property 1646 

may  be  granted  by  surrogate,  in  or  out  of  court 2481 

on  appeal  from  justice  of  the  peace.     (See  Appeal  fbom  Justice  of  the 

Peace.) 

New- York: 

rule  of  construction  as  to  provisions  relating  to 3841 

application  of  provision  concerning  trial  jurors  in,  on  and  after  May  1,  1877,  8847 
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IS'iw-YoRK,  District  Coubts  of  thb  Citt  of:  Sbgtion. 

habeas  corpus  to  testify  before,  may  be  issued 2010,  2011 

application  in  summary  proceedings  to  recorer  land  may  be  made  to  a 

Justice  of 2284 

precept  of,  in  summary  proceedings,  etc.,  how  issued  and  where  returnable. .  2239 

trans^r  of  summary  proceeding  brought  in - 2246 

service  of  copy  of  complaint  with  summons ;  proceedings  thereupon 8207 

id. ;  and  proof  of  service 3208 

action,  how  commenced.     Arrest ;  attachment ;  replevin 8210,  321 1 

proceedings  when  title  to  real  property  is  in  question 8212 

appeals  from 8218 

effect  of  this  act  upon  jurisdiction  and  proceedings 8214 

jurisdiction  in  civil  actions 8215 

removal  of  certain  actions  into  common  pleas 8216 

order  of  arrest  may  be  granted ;  proceedings 8217-8218 

requisites  of  certain  undertakings 8219 

docketing  jud^ents ;  execution  thereupon 8220 

enforcement  of  certain  judgments  in  favor  of  working  women;  costs. . .  .8221,  3222 

'Nkw  York,  MARmE  Court  of  the  City  of: 

application  of  provisions  concerning  courts  of  record,  Umited 81Q9 

certain  provisions  not  applicable  to  the  court 3160 

time  for  service  of  notices  in , 8161 

service  of  notice  of  trial ;  note  of  issue 8162 

when  court  may  relieve  from  imprisonment 8168 

money ;  how  paid  into  the  court 3164 

summons 8165 

time  for  service  of  copy  of  pleading 8166 

enforcement  of  certain  judgments  for  working  women 8167 

time  for  non-acceptance  and  justi£[cati<Hi  of  bail 8168 

proof  necessary  to  obtain  warrant  of  attachment 3169 

service  of  summons  without  the  city  or  by  publication 8170 

commission  to  take  testimony 8171 

court  saay  refer  question  arising  upon  a  motion 8172 

time  for  filing  decision  upon  a  trial  by  the  court:  id. ;  when  sufficient 8178 

counterclaims , 8174 

perishable  property  may  be  sold 8175 

portion  of  veroict,  etc.,  may  be  remitted 8176 

arrest  in  certain  marine  causes;  may  regulate  by  rules 8177 

id. ;  contents  of  order  of  arrest 8178 

id. ;  proceedings  on  arrest , 8179 

id. ;  bail  or  deposit  before  return 8180,  8181 

id. ;  bail  or  deposit  after  return 8182 

id. ;  when  and  how  defendant  to  remain  in  custody 8183 

id. ;  return  of  summons,  etc 8184 

id. ;  proceedings  after  return 3185 

id. ;  trial 8186 

id. ;  action  may  be  conducted  in  the  ordinary  manner 8187 

appeal  to  general  term,  from  a  judgment 8188 

id. ;  from  an  order. 3189 

time  to  appeal  from  order ;  proceedings  thereupon 8190 

appeal  from  general  term  to  common  pleas;  in  what  cases;  proceediugs.  8191,  8192 

id. ;  within  what  time ;  where  heard 8193 

determination  upon  appeal,  how  enforced;  id.,  where  new  trial  has  been  prop- 
erly granted ;  appeal  to  court  of  appeals 8194,  8195 

amount  of  costs  for  procuring  order  of  arrest  in 8251 

amount  of  costs  on  adjournment  of  action  in 8255 

when  non-resident  of  city  may  be  required  to  file  security  for  costs  in 

action  in 3268,  8269 

application  of  portions  of  this  act  to  actions  in  this  court  on  and  after 

July  1,1879 8847 
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Nkw  Yobk,  Sufxbiob  Ooubt  of  thb  Citt  of<:  Sbctioh 

clerk  of,  muBt  account  for  and  pay  over  fees 8284 

is  included  among  superior  city  courts 8d43 

(See,  also,  Supebiob  Citt  Coitbtb.) 
Nbxt  of  Km; 

definition  of,  as  used  in  certain  sections 1870,   1905 

definition  of,  as  used  in  chapter  on  surrogates'  courts 2514 

action  by  creditor,  against  decedent^s  next  of  kin,  etc    (See  Obbditoie.) 

Kon-Rbsideht: 

jurisdiction  of  surrogate's  court  over  estate  of 2479-2478 

surrogate  must  transmit  will  of,  or  letters  of  administration  upon  estate  of, 

to  secretary  of  State 2503 

executor,  being  non-resident,  may  act  without  bond,  when 2638 

letters  testamentary,  etc.,  to,  when  revoked  without  citation 2691 

provisions  as  to  testamentary  trustees  apply  to  will  made  by 2820 

appointment  of  general  guardian  for  infant,  who  is 2S22 

may  be  arrested  in  action  before  justice  of  the  peace 28M 

order  of  arrest  in  such  action  by  non-resident  plaintiff  28M 

attachment  agamst,  in  court  of  justice  of  the  peace 2906 

may  be  required  to  file  security  for  costs 3268-3270 

NoTics: 

of  object  of  action  to  be  published  or  served  on  unknown  defendant  Snvparti- 

tion .....;. 1541 

to  creditors,  on  reference  in  partition,  to  be  published 1562 

of  application  for  moneys  in  eourt,  in  partition 1564 

of  demand  of  judgment  for  return  of  chattel  by  defendant,  in  action  for 

chattel 1 725 

to  creditors,  of  application  of-  judgment  debtor  for  discharge  firom  impiison- 

ment  on  execution 2205 

id. ;  when  service  cannot  be  made  within  the  State 2206 

id. ;  when  the  State  is  a  creditor 2207 

to  quit,  must  be  given  in  certain  cases  before  application  in  summary  proceed- 
ings to  recover  land 2236 

to  be  served  by  neighbor  upon  landlord,  etc.«  of  bawdy  house,  in  summary 

proceedings  to  recover  land. 2287 

of  sale  on  foreclosure  by  advertisement,  how  published  and  posted,  etc.  2888-^2390 
of  applicati<m  for  surplus  moneys  on  foreclosure  by  advertisement  to  be 

served 2406 

publication  of  notice  to  creditors  by  temporary  administrator. 2673 

requiredjin  surrogate's  oourt ;  how  given. 2681 

of  sale,  in  proceedings  for  sale  of  real  property  for  payment  of  debts  of 

decedent;  penalty  for  taking  down  same,  etc.  . . ; 2772 

of  anrest  of  aefendant  in  justice's  court  must  be  given  to  plaintiff;  effect,  .... 

etc 2897-2899 

penalty  for  taldng  down^  etc.,  notice  of  sale  on  execution,  in  justice's  court. .  3030 

NoTicfi  OF  Objkct  of  Action: 

to  be  published  when  action  brought  by  people^  to  xecover  real  property  ea- 
cheated  or  forfeited 1978 

KoncB  OF  Pkndbnct  of  Action: 

final  judgment  in  ejectment  relates  back  to  date  of  filing  of 1526 

final  judgment  in  partition  relates  back  to  date  of  filing  of 1557 

final  judgment  in  action  to  determine  claim  to  real  property  bars  claim,  as  of 

date  of  filing 1645,  1646 

in  foreclosure,  when  to  be  filed ;  contents  of;  effect,  etc 1681-1632 

to  be  filed  by  plaintiff  in  action  relating  to  real  property;  effect 1670-1671 

to  be  recorded  and  indexed  l^  clerk 1678 

when  defendant  may  file ;  effect  of ■. 1673 

\f  hen  may  be  cancelled ; 1674 

liability  of  purchaser  during  pendency  of  action,  after  filing  of.. 1686 

statute  of  limitations  suspended  after  filing  of,  in  action  be^een  creditor  and 

executor,  etc 2751 
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Kuiiavcb:  "  BaonoN. 

when  action  for,  may  be  brought .- 1660 

who  may  be  defendants  in  action  for. 1661 

final  judgment,  what  to  award 1662 

action  for  money  only  not  afiCected  by  piOTisianB  aa  to 1663 

writ  of,  abolished 1687 

o. 

Oath: 

of  commissioners  in  partition,  filing,  etc 1660 

of  commissioners  to  admeasure  dower;  filing,  etc 1608 

to  be  administered  to  jury  on  writ  of  assessment  of  damages 2110 

of  commissioners  in  proceedings  for  appointment  of  committee  of  lunatic,  etc..  2829 

of  arbitrators,  on  submission  of  controversy 2369 

of  referee,  in  supplementary  proceedings,  required  unless  expressly  waived  . .  2446 

of  office  of  person  appointed  by  supervisors  to  act  as  surrogate. 2492 

ofiicial,  of  executor,  administrator,  etc 2694 

temporary  administrator  must  take 2671 

of  office  by  guardian  of  property  of  infant 2830 

id. ;  by  guardian  of  infant's  person 2831 

of  juror  in  justice's  court 2998 

of  witness  in  justice's  court 3000 

of  constable  to  take  charge  of  jury  in  justice's  court 8006 

officer  may  charge  fee  paid  for  administering,  etc 8291,  3298 

Offeb: 

of  judgment  before  justice  of  the  peace  may  be  made  by  defendant ;  proceed* 
ings  thereupon 2892 

of  compromise  before  return  on  appeal  from  justice's  judgment  for  new  trial 
in  appellate  court 3070 

id. ;  alter  return  on  such  appeal 3072 

Officb  : 

of  justice  of  the  peace  or  constable,  baying  claim  for  prosecution,  is  forfeited,  8138 

justice  of  the  peace,  neglecting  to  pay  over  collections,  forfeits  office 3168 

effect  of  this  act  upon 8864 

action  against  person  usurping.     (See  Usurpbr.) 

Officbr  : 

purchases  by,  making  sale  prohibited,  etc 1679 

of  corporation  may  be  sued  for  misconduct 1781 

visitatorial  power  of  public,  over  corporation,  not  affected  by  certain  provisions.  1783 

may  be  restrained  in  action  to  dissolve  corporation,  etc 1787 

may  be  joined  as  defendant  in  action  against  corporation,  when 1790 

when  separate  action  may  be  brought  against 1791 

proceedings  in  either  of  two  last-named  actions 1792 

judgment ;  property  to  be  distributed,  etc 1793 

judgment  in  such  action ;  as  to  liabilities  of 1796 

of  corporation  may  be  compelled  to  testify 1806 

judicial  suspension  of  officer  of  corporation 1811,  1812 

judgment  for  costs  in  favor  of  people  against  unauthorized  corporation,  when 

may  be  ordered  collected  by  attachment  against  person  of 1987 

action  against,  by  tax  payer,  to  prevent  waste,  etc 1926 

action  by  and  against  certain  county,  town  and  municipal 1926-1928 

designation  of  such  in  summons  or  other  process 1929 

successor  of,  to  be  substituted  in  action,  etc 1980 

'When  execution  not  to  issue  against  public 1981 

designation  of,  by  official  name  in  certain  writs,  is  sufficient 2024 

to  whom  precept,  etc.,  delivered,  on  disobedience  of  habeas<;orpus  or  certiorari, 

may  call  out  power  of  county 2080 

*<  body  or  officer  ",  in  provisions  as  to  certiorari  to  review,  what  to  include. .  2146 
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OwnoaB —  dmtinued,  Baonos. 

not  retaming  mandate;  notice  to  show  cause  why  he  should  not  be  punished 

for  contempt 2370 

collection  of  fine  imposed  upon  .  .• 2393-2301 

duty  of  certain,  to  apply  for  committee  of  lunatic,  etc 2324 

when  majority  of,  may  petition  for  dissolution  of  corporation 2419 

petition  therefor  and  proceedings  thereon.     (See  Dissolution  of  Ck>RPORA- 

TION.) 

of  town  or  county,  action  by  or  against,  may  be  brought  before  justice  of  the 

peace 28W 

certain,  required  to  file  security  for  costs,  when 8268-3270 

when  entitled  to  fee  for  administering  official  oath 3289 

may  charge  fee  paid  for  oath ;  postage,  etc 3291 

comptroller  to  audit  fees  and  cnaiges  of  officer  when  chargeable  to  State 3295 

effect  of  this  act  upon  offices  and  officers 3854 

certiorari  to  review  proceedings,  etc.,  of.  (See  Obrtiorari  to  Bbview,  etc) 
as  to  mandamus  to.     (See  MliTDAMtTs.) 

official  bond  of  public,  or  of  officer  appointed  by  court      (See  Official 
Bom).) 

Official  Bond: 

application  for  leave  to  sue  upon  sheriff^s 1880,  1881 

successive  actions  upon  same  sheriff's 1882 

indorsement  on  execution  in  such  action  against  sheriff  and  sureties 1883 

collection  of  execution  when  a  defence  to  subsequent  action 1884 

when  claimants  entitled  to  ratable  distribution  in  such  action 1885 

action  upon  surrogate's ;  foregoing  provisions  apply  to 1886 

action  upon  county  treasurer's ;  provisions  apphcable  to 1887 

actions  upon,  of  other  public  officers 1888,  188£» 

receivers,  trustees,  and  assignees  are  public  officers  under  last  section 1890 

application  in  last  case  to  be  made  to,  and  action  brought  in  court  by  whidi 

appointed 1890 

demand  of  money  when  necessary  before  application  for  leave  to  sue 1891 

such  application  may  be  made  ex  parte 1892 

officer  or  surety  may  apply  to  vacate  such  order 1892 

of  committee  of  lunatic,  on  petition  for  sale  of  real  estate 2351 

of  guardian  of  infant  in  such  a  proceeding 2352 

how  such  bonds  prosecuted 2353 

deposits  of  secunties  to  reduce  penalty  of  bond  of  executor,  etc 2595 

sureties  on  executor's,  etc.,  liability  of 2596 

when  new,  or  new  sureties  may  be  required  by  surrogate's  court 2597 

id. ;  how  principal  may  be  required  to  give  new  bond,  etc 2598 

decree  revoking  letters  for  failure  to  give  new  bond,  etc 2599 

sureties  on  bond  of  executor,  eta,  may  apply  for  release  as  to  fatuie  breaches,  2600 

release  of  old  sureties  on  giving  new  bond 2601 

of  executor,  etc.,  when  may  be  prosecuted 2607 

successor  of  executor,  etc.,  after  revocation  of  letters  may  prosecute 26(^ 

action  on,  after  such  revocation,  when  no  successor  appointed 2609 

of  executor  against  whom  certain  objections  are  made 2688 

of  administrator,  to  be  executed  and  filed 2667 

temporary  administrator  must  give 2671 

of  depository,  to  receive  money  of  temporary  administrator 2678 

of  person  to  whom  ancillary  letters  are  issued 2699 

surety  on  bond  of  testamentary  trustee  may  apply  to  compel  settlement  of 

accounts 2808 

testamentary  trustee  may  be  compelled  to  give 2815 

form  and  contents  of  such 2816 

of  guardian  of  property  of  infant 2880 

of  guardian  of  person  of  infant 2881 

of  guardian  appointed  by  will  or  deed 2854 

surety  on,  may  petition  for  settlement  of  account  of  executor,  etc 2726 

of  executor,  etc.,  must  be  given  before  execution  of  decree  for  sale,  etc,  of 
real  property  for  payment  of  debts 2766 
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pleadings  allowed  in  certain  actions  in  N.  Y.  marine  court 8185 

testimony  how  taken,  for  nse  before  justice  of  the  peace.    (See  ComossioF.) 

Order: 

provisions  as  to,  in  proceeding  instituted  by  State  writ,  are  same  as  in  action,  1997 

for  discharge  substituted  for  writ;  service  and  effect    2048 

enforcing  such  order;  penalty,  etc 2049 

of  board  or  officer  included  in  term  **  determination,"  in  provisions  concern- 
ing certiorari 2146 

appeal  from.     (See  Affbal.) 

of  arrest  in  justice's  court    (See  Arrest.) 

final,  in  surrogate's  court     (See  Decree.) 

Oswego,  Recorder's  Oourt  of: 

civil  jurisdiction  prescribed 8196 

pending  actions  to  be  transferred  to  supreme  court 8197 

id. ;  papers  to  be  transmitted  to  county  clerk 8198 

power  of  supreme  court  in  actions  so  transferred 8199 

proceedings  in  case  of  judge's  disability 8200 

service  of  subpoena 3201 

jurisdiction,  etc.,  of  judges  in  certain  actions  not  affected 8202 

OVBRSEER  OF  HlOHWATS: 

authority  of,  may  be  pleaded  and  proved  in  action  for  cutting,  etc.,  trees ....  1668 

may  seize  animals  running  at  large 8084 

Overseer  of  the  Poor: 

must  apply  for  appointment  of  committee  for  lunatic,  when 2824 

notice  of  application  for  appointment  of  such   committee,  when  must  be 

given  to 2825 

fine,  imposed  by  justice  of  the  peace  for  contempt,  must  be  paid  to,  etc 2875 

justice's  minute  of  fine,  imposed  on  defaulting  witness,  deemed  a  judgment  in 

favor  of 2976 

may  maintain  action  for  penalty  for  animals  straying  on  highway 8082 

when  proceeds  of  sale  of  animal  found  straying,  etc.,  may  be  paid  to. . .  8092,  8094 

action  by,  in  case  of  animal  wilfully  set  at  large 8100 

may  be  allowed  to  appear  in  such  action  or  proceeding,  when,  etc. 8112 

rights  of,  when  private  person  fails  to  prosecute 8118 

P. 

PARTicnitAR  Estates.     (See  Estate.) 

PARTinoir: 

action  for,  when  it  may  be  brought 1582 

id. ;  by  holder  of  vested  remainder 1588 

id. ;  by  an  infant 1584 

guardian  ad  litem  for  infant,  how  appointed. 1585 

security  to  be  given  by  such  guardian 1586 

action  may  be  maintained  by  heir,  for  partition  of  devised  property,  etc ... .  1587 

who  must  be  made  parties  to  action  for 1588 

who  may  be  made  parties,  at  plaintiff's  option 1589,  1540 

provision  when  party  defendant  is  unknown 1541 

complaint  in  action  for,  what  to  state ■ 1542 

title  or  interest  of  parties  to  be  tried  in  action  for 1548 

issues  of  fact,  triable  by  jury 1544 

when  title  to  be  ascertained  by  court 1545 

interlocutory  judgment ;  when  to  direct  sale,  etc 1546 

id. ;  when  to  direct  partial  partition 1547 

id. ;  shares  when  to  be  set  off  in  common 1548 

id. ;  directing  partition  must  designate  commissioners 1549 

commissioners  in,  oath :  removal :  appointment,  etc 1550 
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when  commisdoneM  mast  make. . .  < 4 • 1551 

how  commisfiioners  muet  dmde  property •  • 4 1552 

how  made  where  there  is  particular  estate 1553 

daties  and  report  of  commissioners  in ' 1554 

fees  and  expenses  of  commissioners  in 1555 

conrt  may  confirm  or  set  aside  report  in 1556 

final  judgment  in ;  effect  thereof 1557 

final  judgment  in,  must  direct  delivery  of  possession 1558 

id. ;  must  award  costs 1550 

costs  against  unknown  defendant ;  execution  therefor 1559 

sale  of  property  in,  when  directed 1560 

id. ;  reference  to  ascertain  creditors,  before  judgment  for 1561 

id. ;  proceedings  on  such  reference 1562 

interlocutory  judgment  must  direct  money  to  be  paid  into  court,  in  case  of 

lien 1563 

application  for  money,  so  paid  into  court 1564 

payment  of  unsatisfied  liens,  from  moneys  in  court 1565 

such  proceedings  not  to  affect  or  delay  other  parties 1566 

sale  of  dower  interest 1567 

sale  to  be  free  of  lien  of  dower ;  disposition  of  proceeds 1568 

^oss  sum  to  be  paid  to,  or  invested  foi  dowress,  tenant  for  life,  etc 1569 

interests  of  owners  of  future  estates  to  be  protected 1570 

married  woman  may  release  her  right,  in  property  to  be  sold,  to  her  husband.  1571 

court  must  provide  for  protection  of  rights  of  unknown  owners 1572 

court  must  direct  terms  of  credit  on  sale  in 1578 

credit  on  sale,  how  secured 1574 

separate  securities  may  be  taken,  etc.   1575 

report  of  sale  in 1576 

final  judgment  after  confirmation  of  sale ;  effect  thereof 1577 

effect  of  final  judgment,  after  sale,  upon  incumbrances 1578 

costs,  fees  and  expenses,  how  paid 1579 

proceeds  of  sale  in,  distribution  of ,  etc 1580 

disposition  of  infant's  share  of  proceeds  of  sale  in 1581 

id. ;  of  unknown  and  absent  owners'  share 1582 

id. ;  of  tenants  of  particular  estates 1583 

court  may  require  security  to  refund 1584 

security  on  investment  01  proceeds  of  sale,  to  be  taken  in  name  of  coimty 

treasurer 1585 

action  on  such  security  in  name  of  county  treasurer,  court  may  allow 1586 

compensation  to  equalize  partition,  when  awarded 1587 

proceedings  on  death  of  parties 1588 

rents  and  profits  may  be  adjusted,  in  judgment 1589 

guardian  of  infant,  conunittee  of  lunatic,  etc.,  may  petition  for  authority  to 

agree  to ;  contents  of  petition 1590,   1591 

court  may  authorize  such  agreement 1592 

effect  of  releases  executed  under  such  authority 1593 

proceedings  where  the  State  is  interested 1594 

exemplified  copy  of  judgment  may  be  recorded,  etc 1593 

provisions  as  to  sale,  etc.,  iu,  ooade  applicable  to  action  for  dower 1625 

jud&^ment  for.  in  action  for  waste :  proceedings  thereon,  etc 1656-1653 

additional  allowance  to  plaintiff  in  action  for 3252-^254 

for  provisions  generally  applicable  to  actions  concerning  real  property.     (See 

Kbal  Property.) 

Partner: 

how  one  may  compound  partnership  debt  with  creditor 1942-1944 

action  against  partnership  engaged  in  transporting  passengers  or  property . . .   1945 

when,  not  sued,  remams  liable    1946 

continuance  of  partnership  business,  during  action  for  accounting,  etc 1947 

may  execute  consent  of  partnership,  or  affidavit  in  proceedings  for  insolvent's 

discharge 2155 

or  clerk  of  justice  may  not  act  as  attorney  in  action  before  justice  of  the 

peace 2889 
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ezecnton  all  eonrideradoiM  person  in  action  ftgi&B8tth«m.. 1817 

improper  joinder  of,  not  available  as  defence  in  action  against  persons  in  trana^ 

portation  business,  except 1945 

citation  in  bnrrogate's  court,  of  persons  constituting  a  class;  id.,  wlien  aome 

unknown 2518 

when  person  not  a,  may  appeal  from  decree  or  order  of  sairogate's  court.  25^9^2575 

(See,  also,  Appeal.) 

may  be  brought  in,  on  petition  of  executor,  etc.,  cited  to  account 2728 

not  cited  may  contest  accounting  by  executor,  etc 2731 

for  purpose  of  distribution  of  decedent's  estate,  may  be  brought  in,  how.  2748,  2811 
to  be  named  in  citation  for  disposition  of  real  property  of  decedent  for  pay- 
ment of  debts 2754 

not  cited  may  appear  on  hearing  on  such  application 2765 

who  must  be  cited  in  proceedings  to  compel  payment,  etc.,  by  testamentary 

trustee 2806 

who  may  petition  for  settlement  of  account  of  such  trustee 2808 

may  be  brought  in  on  petition  of  testamentary  trustee  cited  to  account 2809 

not  cited,  may  contest  accounting  by  executor,  etc 2810 

who  must  be  cited  on  application  for  general  guardian  of  infant 2828,  2824 

parties  to  civil  action,  how  styled 8888 

appearance  of,  in  jostices'  courts.    (See  Appbabancb.) 

Patewt: 

action  to  vacate  letters.    (See  LsTTSBS-PATsirr.} 

Patmeht: 

evidence  of  payment  by  executor,  when  voucher  not  taken,  or  lost,  etc •  2784 

decree  for  payment  and  distribution  of  estate  by  executor,  etc 2748 

petition  eta,  to  compel  payment,  etc.,  by  testamentary  trustee 2804-2806 

payment,  distribution,  etc.. by  testamentary  trustee 2811 

evidence  of,  by  testamentary  trustee,  when  vouchers  lost,  etc 2811 

evidence  of  payment  by  guardian,  when  voooher  not  taken,  or  lost,  etc 2850 

of  debts,  etc.,  by  disposition  of   real  property  of   decedent     (See  RaaIj 
Pbofbhtt,  Disposition  07,  etc) 

Patioent  into  Coxtbt: 

must  be  directed  by  interlocutory  judgment  in  partition,  to  satisfy  liens 1568 

application  for  such  money,  how  made,  etc 1564 

praer  for  payment  of  liens  in  such  case ;  satisfaction,  etc 1565 

in  partition,  when  ordered  to  secure  dower  right 1568,  1569 

id. ;  when  ordered  to  secure  future  estate,  inchoate  right  of  dower,  etc 1570 

money  directed  by  court  to  be  invested  in  partition,  must  be  in  name  of 

county  treasurer 1675,  1585 

proceeds  of  sale  of  unknown  or  absent  defendants'  interests  in  partition,  how 

invested 1582 

security  on  moneys  invested,  in  partition,  to  be  taken  in  name  of  county 

treasurer  . .   1585 

action  on  security  for  moneys  invested  may  be  maintained  in  county  treasurer's 

name 1586 

of  surplus  moneys  arising  on  foreclosure  sale 1688 

in  foreclosure,  before  judgment,  complaint  must  be  dismissed  upon,  etc 1634 

id. ;  after  judgment,  proceedings  must  be  stayed;  subsequent  default,  etc... .  1685 

of  damages  assessed  on  writ  of  assessment  of  damages 2115-2116 

investment  of  money  so  paid  in 2117 

such  money  how  obtained  by  claimant 2118 

of  surplus  moneys  on  sale  under  mortage  foredosure  by  advertisement 2404 

claimant  for  such  moneys  to  file  petition 2405 

application  for  such  surplus  moneys    2406 

oraer  for  distribution  thereon 2407 

limitation  of  provision  as  to  such  surplus • 2408 
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money  paid  into  surrogate's  court,  and  securities  tak«n ;  how  diiq^oeed  of. ...  f  2587 

decree  in  surrogate's  court,  directing;  bow  docketed,  etc^ 2058 

of  money  to  secure  debt  not  due,  on  settlement  of  account  of  executor  ....  2745 
of  surplus  arising  on  sale  of  real  property,  pending  appeal,  in  proceedings 

to  dispose  of  same  for  payment  of  decedent's  debts 2769 

of  proceeds  of  sale,  mortgage,  or  lease  of  real  property  of  decedent  for  pay- 
ment of  debts 2786 

in  N.  T.  marine  court,  funds,  how  deposited. 8164 

Pbtaltt: 

action  for  forfeiture  or.  by  person  specially  ag^eyed 1898 

when  such  action  may  be  brought  by  common  mformer 1894 

such  action  cannot  be  compromised  without  leave  of  court 1894 

service  and  filing  of  summons  in  such  action 1895 

such  action  not  barred  by  a  collusive  recovery 1896 

indorsement  on  summons  in  action  for  penalty  or  forfeiture 1897 

when  part  of  penalty  or  forfeiture  may  be  recovered ...  1898 

action  oy  officers  of  county,  town,  etc.,  to  recover  statutory 1926|  1928 

action  by  people  for  penalty  or  forfeiture,  when  cannot  be  maintained 1961 

how  action  by  people  for,  may  be  brought 1962 

money  recovered  therein,  how  disposed  of 1963 

indorsement  upon  summons ;  judgment  for  part  only  of,  claimed 1964 

action  on  recoffuizance  forfeited,  suit  for 1966 

money  received  by  district-attorney  for,  how  disposed  of 1967 

for  neglect,  etc.,  to  obey  habeas  corpus  to  testify 2014 

for  judge  or  court  refusing,  etc.,  haoeas  corpus  or  certiorari 2020 

for  disoDedience  of  order  to  discharge  prisoner 2049 

for  re-imprisoning  discharged  prisoner,  except  as  aUowed  by  law 2051 

for  concealing,  etc..  prisoner  to  avoid  service  of  writ  of  habeas  corpus  or  cer- 
tiorari  205S 

for  aiding,  etc.,  in  such  concealment,  etc 205S 

for  refusinff  copy  of  mandate  on  which  person  is  detained 2065 

action  for,  barred  by  payment  of  fine,  on  final  order  awarding  peremptory  man- 
damus   2090 

if  creditor  swears  falsely  in  proceedings  for  discharge  of  insolvent  from  debts  2159 
upon  county  clerk  for  neglect  to  record  order  appointing  receiver  in  supple- 
mentary proceedings • 2470 

for  refusid  to  be  sworn,  etc.,  on  proceedings  for  discovery  of  property  with- 
held from  executor,  etc 2710 

for  refusal  to  deliver  such  property  after  decree ...  2714 

for  disobedience  of  order  for  executor,  etc.,  to  account 2727 

for  taking  down,  etc. ;  notice  of  sale 2772,  8080 

for  disobedience  of  order  for  testamentary  trustee  to  account 2809 

for  disobedience  by  guardian  of  order  to  account 2850 

when  action  for,  may  be  brought  before  justice  of  the  peace 2869 

id. ;  before  justice  of  the  peace  in  Brooldyn 8117 

for  criminal  contempt  before  justice  of  the  peace 2871 

defendant  may  be  arrested  in  action  before  justice  of  the  peace  for 2895 

for  wrong  delivery  of  chattel  by  constable,  on  replevin  in  justice's  court  ....  2938 

for  refusing  to  appear  and  testify  in  action  before  justice 2074,  2975 

execution  on  justice's  judgment  for,  how  indorsed 8026 

upon  sheriff  or  jailor  for  refusing  to  dischaige  debtor  imprisoned  on  justice's 

execution,  after  i^davit  made,  etc 80S5 

action  for,  for  suffering  animal  to  stray  in  highway 8082,  308S 

upon  justice  or  constable  for  buying  claim  for  purpose  of  suing 8188 

upon  justice  of  the  peace  for  not  paying  over  money  collected 8153 

action  to  recover,  under  New-York  charter,  may  be  brought  in  diatrict  court 

of  New-York 8215 

when  action  for,  may  be  brought  in  justices'  court  of  Albany  or  of  Troj 8228 

for  officer  receiving,  etc.,  illegal  fees .•••  8282 

PBin>BKOT  OF  Action.    (See  KoncB  of  Pendsnot  of  AonoH.) 
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may  be  made  party  to  action  for  partition 1504 

in  action  by  or  against,  on  lost  negotiable  paper,  no  security  required 1918 

as  to  actions  in  name  of  the  people.     (See  Attornbt-Genibal.) 

action  by,  for  penalty,  etc.,  when  cannot  be  maintained 1961 

action  by,  for  forfeiture,  etc.,  bow  brought 1902 

money  recovered  in  such  action,  how  disposed  of. 1963 

certain  proceedings  in  such  action  regulated 1964 

recognizance ;  how  forfeited 1965 

action  on  forfeited  recognizance,  etc.,  by  district-attorney 1966 

money  collected  by  district-attorney,  how  disposed  of 1967 

action  for  public  funds  illegally  obtained  or  converted  (see  Public  Funds)  . .  1969 

action  by,  to  recover  personal  property  forfeited  for  treason 1982 

scire  facias,  quo  warranto,  etc.,  abolished 1988 

actions  to  be  Drought  in  the  name  of 1984 

judgment  for  costs  may  be  taken  against 1985 

execution  not  to  issue  against 1985 

relator  when  to  be  joined  with,  as  plaintiff;  compensation  of  attorney-general.  1986 

not  obliged  to  give  security  to  obtain  provisional  remedy. 1990 

aa  to  State  writs  in  actions  by 1998 

(See,  also,  State  Wbtts.) 

provisions  relating  to  foreclosure  by  advertisement,  how  far  applicable  to 

mortgages  to 2409 

jurisdiction  of  justice  of  the  peace  limited  when  people  are  party 2868 

id. ;  of  justice  of  the  peace  in  Brooklyn 8117 

what  action  in  name  of,  may  be  brought  in  district  court  of  New- York 8215 

what  action'  in  name  of,  may  be  brought  in  justices*  court  of  Albany  or 

Troy 8223 

costs  awarded  against,  how  to  be  ^aid 8241 

id. ;  in  action  brought  on  the  relation  of  private  person,  etc 8242 

costs  not  to  be  awarded  against,  in  certain  actions  for  the  benefit  of  county, 
etc 8248 

Pebbonal  Ikjxtrt  : 

definition  of,  as  used  in  the  new  revision 8843 

Pbbsonal  Propbrtt: 

definition  of,  as  used  in  chapter  on  surrogates'  courts 2514 

probate  of  will,  how  far  conclusive  as  to 2626 

ancillary  letters  may  issue  on  will  of,  proved  in  foreign  country 2695 

when  bound  by  execution  on  judgment  of  justice  of  the  peace 8030 

what  personal  property  may  be  levied  upon,  by  virtue  of  such  execution 8030 

definition  of 8843 

action  to  recover.    (See  Actiok  for  a  Chattel.) 

Petitiobt  in  Surrogate's  Court: 

jurisdiction  of  surrogate  in  new  or  altered  county,  depends  upon  locality 
where  petition  Ls  presented 2479 

commencement  of  proceedings  by,  in  surrogate's  court 2516 

presentation  of,  in  such  court,  is  deemed  commencement  of  special  pro- 
ceeding, when 2517 

affidavit  of  persons  constituting  a  class,  to  accompany  such 2518 

l^ACE  OF  Trial: 

of  issue  of  fact  upon  alternative  mandamus 2084 

of  action  before  justice  of  the  peace .* . . ; 2869 

Plaintiff: 

in  action  of  ejectment,  who  may  and  may  not  be 1498-1505 

in  ejectment ;  what  complaint  must  state 1510,  1511 

may  apply  for  new  trial  in  ejectment  after  trial  of  issue  of  fact 1525-1528 

in  action  of  ejectment,  what  to  recover 1531 

consent  of  surrogate  required  for  infant,  in  partition 1584 
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only  joist  tenant,  or  tei^mt  in  common,  may  l>e,  in  action  for  partition 1588 

complaint  of,  in  partition,  what  to  state 1542 

in  partition,  and  party  claiming  under  him,  are  bound  by  final  judgment  on  re- 
port of  commissioners 1557 

in  partition,  may  be  required  to  give  security  before  receiving  proceeds  of 

sale 1584 

compensation  to  equalize  partition  between  parties,  when  directed,  etc 1587 

proceedings  on  death  of,  m  partition 1588 

who  may  maintain  action  to  compel  determination  of  claim  to  real  property.  1638 

complaint  of,  in  such  action 1639 

who  may  maintain  action  against  widow  to  determine  right  of  dower 1647 

corporation  may  be  party  to  action  to  determine  claim  to  real  property 1650 

who  may  be,  in  action  for  waste 1652-1656 

may  elect  to  have  partition  in  such  action;  judgment  therefor,  etc 1656,  1657 

may  elect  to  take  judgment  for  damages  in  such  action ;  proceedings  thereon, 

etc 1658 

filing  of  notice  of  pendency  of  action  by,  or  against 167(^1674 

in  action  for  divorce  or  separation,  when  deemed  resident 1768 

relator  when  to  be  joined  with  people  as 1986 

party  prosecuting  civil  action  is  styled 8338 

Plaintipf  in  Jubticb's  Coukt: 

must  prove  his  case  before  he  can  recover  before  justice  of  the  peace 2891 

must  be  notified  of  service  of  order  of  arrest  on  defendant,  in  justice's  court. .  2897 
must  appear  after  such  notice,  or  suffer  judgment  of  nonsuit 2899 

PXiEADmos: 

supplemental,  in  action  for  waste,  when  judgment  of  partition  granted 1657 

false,  does  not  create  liability  on  part  of  executor 1881 

oral,  upon  writ  of  mandamus  abolished 2080  , 

certain  provisions  as  to,  apply  to  mandamus 2076,  2080 

not  allowed  upon  writ  of  prohibition 2099 

written,  may  be  required  m  surrogate's  court 2588 

verification  of,  in  such  court 2534 

in  justice's  court,  when  issue  to  be  joined. ^ 8984 

id. ;  what  are 2085 

id. ;  general  rules  of 2940 

id. ;  court  may  require  items  exhibited 2942 

id. ;  immaterial  variance  to  be  disregarded .' 2943 

id. ;  amendment  of 2d44 

(See,  also,  Comflaiht;  Answsb;  Dbmu&beb.) 

Poor.    (See  Ovbbsebb  of  the  Poob.) 

Pobsbsbiok: 

when  to  be  restored  to  defendant  in  ejectment 1S08 

of  plaintiff,  not  to  be  affected  by  vacating  of  judgment  in  ejectaienti  except, 

etc 1529 

writ  of,  abolished 1687 

summary  proceedings  to  recover  possession  of  real  propwty.    (See  Summabt 
Pbocbedings,  etc.) 

(See,  also,  DniAVD.) 
PowBR  OF  Oouhtt: 

may  be  called  out  to  aid  in  execution  of  attachment  against  person,  or  precept.  2030 
sheriff^may  call  out,  to  execute  mandate  of  justice,  deliverea  to  him,  in  case  of 
resistance 3153 

Psioxpt: 

to  bring  up  prisoner,  on  disobedience  of  writ  of  habeas  oorpos  to  inquirei  etc.  2029 

power  of  county  may  be  called  out  to  execute  such 2030 

m  summary  proceedings  to  recover  possession  of  land 2238-2244 

in  proceeding  relative  to  animal  straying,  etc 3087-^089 

(See,  also,  Mavdatx.) 
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habeas  corpus  to  testify  when  to  issue  for,  confined  nnder  sentenee  for  folony.  2011 

certain  to  be  remanded  on  return  of  sach  writ 2013 

when  may  prosecute  writs  of  habeas  corpus  and  certiorari 2015-2016 

on  return  of  habeas  corpus  to  inquire,  etc 2027-2039 

proceeding  upK>n  sickness,  etc.,  of 2040 

when  certiorari  may  issue  on  application  for  habeas  corpus  proceedings . .  2041-2043 

bail  of,  on  certiorari ;  by  whom  and  how  taken 2045,  2046 

discharge  of,  on  certiorari 2047-2049 

when  discharged,  not  to  be  re-imprisoned ;  when  he  may  be 2050 

penalty  for  riolation  of  last  section 2051 

penalty  for  conceaUnsr,  etc.,  to  avoid  service  of  habeas  corpus  or  certiorari  2052-2053 

warrant  to  brinff  up,  about  being  removed ;  proceedings 2054-2057 

custody  of,  until  he  gives  bail  on  appeal 2063 

when  recognizance  thereon  to  be  valid  for  adjournment ;  duty  of,  etc 20G4 

copy  of  process  to  be  delivered  to 2065 

care  of  property  of,  during  imprisonment ;  when  and  to  what  court  application 

to  be  made 2219 

who  may  apply  for  appointment  of  trustees  for  that  purpose 2220 

creditor  applying  to  be  appointed  such  trustee  must  relinquish  security,  etc 2221 

contents  of  petition  in  such  proceedings 2222 

copy  of  sentence  and  affidavit  to  be  presented  with  such  petition 2223 

proceedings  upon  presentation  of  the  papers 2224 

proceedings  on  return  of  order  to  show  cause 2225 

effect  of  order  appointing  such  trustee 2226 

removal  of  trustee ;  appointment  of  new 2227 

prisoner's  property ;  how  applied 2228 

id. ;  to  be  delivered  to  him  on  his  discharge 2229 

application  of  foregoing  provisions  to  persons  already  sentenoed 2230 

unable  to  endure  confinement  may  be  discharged  by  N.  Y.  marine  court 3163 

certain  provisions  concerning  execution  of  mandates  apply  to  civil,  only 3347 

when  may  be  required  to  file  security  for  costs 3268-3270 

exemption  or  discharge  of  civil,  from  arrest.     (See  Imsolvutt  Dibtob:  Bx* 

EMPTION  from  ABHEST.  ) 

discharge  of  judgment  debtor  from  imprisonment.     (See  JimoMENT  Debtor.) 

(See,  also,  Imfbisonmbkt.) 
Prihtbr  : 

fees  of 8817 

Probate  . 

may  be  directed  by  judgment  in  action  to  establish  will 1868 

contents  of  such  judgment ;  duty  of  surrogate 1864 

revocation  of.     (See  Revooatiok.) 
of  heirship.     (See  Heir.) 
of  will.     (See  Will.) 

FROOEEse: 

of  sale,  etc.,  of  real  estate  of  infant,  etc.     (See  Infant  ;  Committee.) 
as  to  disposition  of  proceeds  of  sale.     (See  Payment  into  Court  ;  Sale.) 
for  distribution  of  proceeds  of  sale,  etc.,  of  real  estate  for  payment  of  decedent's 
debts.     (See  Real  Property  ;  Disposition  of,  etc.) 

Process  : 

for  provisions  relative  to.     (See  Citation ;  Mandatk;  Warrant;  Prsoipt.) 

Prohibition: 

writ  of,  is  a  State  writ 1991 

kinds  of  writ ;  how  granted 2091 

when  writ  granted  at  special  term 2092 

id. ;  at  general  term  supreme  court , ,  2093 

alternative  writ  must  issue  first ;  its  contents 2094 

id.;  when  returnable ;  how  served » 2095 

absolute  writ  issues,  unless  return  made 2096 
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legal  objeotloiu  to,  bow  taken;  motion  to  set  aaide  or  qaath. .  • 2097 

return  by  party ;  proceedings  wben  be  adopts  judge's  return. 2098 

proceedings  after  return  to  writ  of;  trial  by  jury 2099 

final  order  in ;  costs 2100 

appeal  from  final  order  awarding  absolute  writ  of 2101 

stay  of  prooeedings  in ;  enlargement  of  time.' 2102 

PEomssosT  Note: 

action  against  corporation  on 1778 

endorser  may  recover  costs  incurred  in  sUit  by  oonsent,  eta,  of  maker 1916 

action  upon  lost  1917 

id,  by  the  people  of  the  State 1918 

Froov: 

declarations  and  admissions  of  party  not  sufficient,  in  action  to  annul  marriage.  1753 

of  corporate  existence  when  required  in  action  by  or  against  corporation 1776 

of  lost  or  destroyed  will  in  certain  cases 1865 

required  on  probate  of  will 2619-2622 

of  foreign  letters  testamentary,  etc.;  record,  bow  authenticated 2704,  2705 

of  debt  on  which  judgment  has  been  recovered,  in  proceedings  to  dispose  of 

real  estate  of  decedent^  etc 2756,  2757 

what,  is  necessary,  for  decree  in  prooeedings  to  dispose  of  real  estate  of  dece- 
dent for  payment  of  debts 2759 

what,  is  necessary,  for  plaintiff  to  obtain  judgment  after  arrest  of  defendant  In 
action  before  justice  of  the  peace 2903 

(See,  also,  Eyipevoe.) 
Pbopbstt  : 

perishable,  how  sold  after  levy  in  N.  Y.  marine  court 3175 

definition  of 3343 

id.;  of  injury  to , 3343 

(See  RsAL  Propbitt;  Pbbsonal  Profbbtt.) 
for  provisions  concerning  care  of  property  of  person  confined  for  crime.    (See 
Prisoner.) 

pubuoation : 

of  notice  to  creditors  on  reference,  in  partition,  to  ascertain  liens 1562 

of  notice  of  application  for  money  in  court,  in  partition,  when  to  be  made. . . .    1564 

of  notice  of  execution  of  writ  of  assessment  of  damages 2108 

of  notice  of  application  to  court  upon  inquisition  on  assessment  of  damages. . .  2112 
and  service  of  order  to  show  cause  on  petition  of  insolvent  for  discharge  firom 

debts 2165 

of  order  to  show  cause  on  petition  of  insolvent  debtor  for  exemption  or  dis- 
charge firom  arrest 2192 

of  notice  of  application  for  discharge  by  judgment  debtor  imprisoned  on  execu- 
tion  2206 

of  notice  of  mortgage  sale,  on  foreclosure  by  advertisements 2388 

of  notice  of  postponement  of  such  sale 2392 

of  order  for  change  of  name 2415 

of  changes  of  names,  in  session  laws 2418 

of  order  to  show  cause  in  proceedings  for  voluntary  dissolution  of  corpora- 
tion  2424 

of  citation  in  surrogate's  court,  within  sixty  days,  when 2517 

service  of  citation,  in  surrogate's  court,  by 2522-2525 

in  surrogate's  court,  where  to  be  made,  etc ,  2535,  2536 

of  notice  to  creditors  by  temporary  administrator 2673 

of  notice  of  distribution,  in  proceedings  for  sale,  etc.,  of  real  property  for 

payment  of  decedent's  debts 2787 

certain  provisions  as  to  service  by,  not  applicable  in  N.  Y.  marine  court 3160 

service  of  summons  by,  in  N.  Y.  marine  court 3170 

how  notices  published  when  proprietor  of  county  newspaper  refuses  to  publish*  3293 

proof  of  such  publication ;  what  to  state 3294 

rule  of  construction  as  to,  in  certain  oases 3340 
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PaBUO*  Funds  : 

action  by  people  for  conTenioo,  eta,  of 1969 

stay  of  othei:  actions^  pending  the  foregoing 1970 

sach  actions  may  be  brought  in  foreign  courts 1971 

title  to  such,  rests  in  the  people  on  commencement  of  action 1972 

limitation  of  action  for  conversion,  etc.,  of 1978 

ultimate  disposition  of  proceeds  of  action I974 

id. ;  upon  petition  of  corporation,  etc.,  aggrieved I975 

attorney-general  must  bnng  such  action 1976 

action  for  conversion,  etc.,  o^  must  be  in  name  of  the  people 1984 

Public  Administrator.    (See  Administrator.) 

Public  Offiobr: 

visitatorial  povirer  of,  over  corporation,  not  affected  by  certain  provisions 1783 

action  against,  by  tax  payer  to  prevent  waste,  etc 1926 

action,  etc.,  by  and  against  certain  county,  town,  and  municipal 1926-1928 

action   by  attorney-general  against  usurper,  or  person  forfeiting  office,  etc. 
(See  Attornbt-Genbral  ;  Usurper.) 

not  required  to  give  security  on  application  for  attachment,  injunction,  etc 1990 

fine  may  be  imposed  upon,  by  final  order  directing  peremptory  mandamus 

against 2090 

indebted  to  State  for  money  collected,  etc.,  cannot  be  discharged  from  imprison- 
ment on  execution 2218 

when  may  be  arrested  in  action  against,  before  justice  of  the  peace 2895 

costs  cannot  be  awarded  against  school  officer  or  supervisor  in  certain  actions, 

when,  etc 8244 

when  increased  costs  allowed  to  defendant  who  is 3258,  3259 

as  to  fees  of.    (See  Fbbbl) 

action  upon  official  bond  of.     (See  Official  Bond.) 

*  (See  OFncBR.) 

l^UnSHMBNT  : 

for  crimes  and  misdemeanors  nnder  this  act 8846 

Purchaser  : 

from  heir  protected,  notwithstanding  devise 2628 

at  sale  of  real  property  for  payment  of  decedent's  debts;  rules  as  to 2772-2784 

Q. 

Quo  Wabranto: 

writ  of,  abolished ;  relief,  how  obtained 1983 

K 

Real  Property: 

guardian  or  trustee,  etc.,  holding  over,  to  be  deemed  trespasser,  etc 1664 

reversioner,  etc.,  may  maintain  action  for  injury  to  inheritance,  etc 1665 

joint  tenant,  etc.,  may  maintain  action  to  recover  his  proportion  of,  etc 1666 

action  for  cutting  down  or  injuring  trees 1667-1668 

notice  of  pendency  of  action  to  be  filed  in  action  affecting 1670 

effect  of  such  notice ;  recording ;  cancelling,  etc 1671-1674 

when  and  how  delivery  of  possession  of,  may  be  compelled 1675 

upon  sale  of,  on  judgment  m  certain  actions,  taxes,  etc.,  to  be  paid 1676 

judgment  for  sale  of,  must  be  entered  in  county  where  property  situate 1677 

sale  of,  how  conducted,  etc 1678 

purchase  of,  by  certain  officers,  at  sale,  prohibited 1679 

reversioner  may  bring  ejectment,  after  tenant's  default 1680 

order  for  survey  of 1682-1684 

Uability  of  purchaser  of,  pending  an  action . . « 1685 

action  relating  to,  infant  may  maintain,  eta,  in  his  own  name 1686 

certain  writs  and  special  proceedings  abolished 1687 
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of  decedent  not  bonnd  bj  jadffment  against  exeeotor,  nnleflB,  ete. 1828 

contract  for  purchaoe  of,  may  be  reached  by  Judgment  oreditorNi  action 1874 

action  to  Yacate  letters-patent 1057-19(KI 

proceedings  to  restore  real  property  to  person  evicted  by  proceedings  for  diacoyery 

of  death  of  life-tenant 2817 

definition  of,  as  osed  in  chapter  on  surrogates'  courts 2514 

definition  of,  as  used  in  this  act 8843 

definition  of  **  distinct  parcel  "of 8843 

proceedings  for  sale,  etc.,  of,  of  infant  lunatic,  etc.    (See  Infakt  ;  Comkitteb.) 
action  for,  escheated,  or  forfeited  for  treason.    (See  Escheat  ;  Treason.) 
summary  proceedings  to  recover  possession  of.    (See  Suhmart  Pbocbsdino&,  etc) 
as  to  action  to  compel  determination  of  claim  to.    (See  Claik  to  Real  Profsbtt.) 

Real  Propbrtt,  Disposition  of,  for  Patment  of  Debts,  etc.,  of  Decedent  : 

accounting  by  person  appointed  to  make 2725 

what  property  subject  to  be  so  disposed  of 2749 

petition ;  when  and  by  whom  presented 2750 

creditor's  time  to  apply  extended  in  certain  cases 2751 

contents  of  petition 2752 

proceedings  where  some  of  the  facts  are  unknown 2753 

citation  thereupon 2754 

hearing;  party  not  dted  may  appear 2755 

proof  of  debt  upon  which  Judgment  has  been  recovered 2756 

the  last  section  qualified 2757 

decree  to  recite  debts 2758 

what  proof  necessary  for  a  decree 2759 

decree  to  mortgage  or  lease 2700 

decree  to  sell 2761 

id. ;  when  title  is  in  controversy 2762 

id.  ;  order  in  which  different  parcels  are  to  be  sold 2768 

id.  :  when  undivided  interest  or  precedent  estate  is  created  by  the  will,  etc. . . .  2764 

form  of  decree ^ 2765 

bond  to  be  given  by  executor  or  administrator 2766 

if  he  refuses,  freeholder  to  be  appointed  to  execute  decree 2767 

order  directing  execution  of  decree 276b 

id. ;  as  to  distinct  parcels  after  appeal 2769 

id. ;  not  affected  by  death,  etc 2770 

what  credit  allowed  on  sale 2771 

mode  of  sale ;  notice  thereof , 2772 

distinct  parcels  to  be  sold  separately 2773 

who  not  to  purchase 2774 

order  to  vacate  sale ;  re-sale 2775 

order  to  confirm  sale,  conveyance  thereupon 2776 

when  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir,  etc 2777 

effect  of  conveyance  in  other  cases 2778 

contract  for  lands  ;  how  sold 2779 

id. ;  purchaser's  bond  for  payment  thereupon 2780 

id. ;  when  interest  in  part  of  land  may  be  sold • 2781 

id. ;  effect  of  conveyance  of  decedent's  interest 2782 

id. ;  effect  of  conveyance  of  part. 2788 

purchaser's  title  not  affected  by  certain  irregularities,  etc 2784 

id.;  presumption  where  records  have  been  removed 2785 

proceeds  to  be  paid  into  court;  effect  thereof 2786 

notice  of  distribution  of  proceeds 2787 

hearing;  proof  of  further  debts 2788 

when  sale  of  unsold  property  may  be  directed 2780 

S roof  of  claims  to  surplus  money 2700 
ecree  for  distribution 2791 

id.;  courty  treasurer  to  distribute 2792 

distribution  ;  how  made 9798 

dower  in  lands  under  contract ;  how  computed ^ 2794 

fund  set  apart  for  dower ;  how  invested,  etc 2795 

id. ;  sliare  belonging  to  infant,  etc 2796 

effect,  upon  proceecungs  under  this*tit]e,  of  an  action  to  foreclose,  eto 2797 

surplus  money  on  foreclosure  and  other  sales ;  when  paid  to  surrogate 2798 

id.;  how  distributed  ; 2799 

eecurities  and  leases ;  surrogate's  duty  respecting  the  same 2800 

restitution,  for  assets  subsequently  discovered 2801 
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may  be ftppotaited in Mtion  to  diiflolTd, etix,  oorporatioii 1788»  1789 

most  be  appointed  in  jadgzuent  to  annul  corporation 1801 

of  corporation  in  what  cases  appointed  by  court 1810 

may  be  appointed  on  dissolution  of  corporation 2429 

as  successor  to  deceased  executor,  in  action  to  establish  will ;  powers 1869 

may  be  appointed  in  action  by  judgment  creditor  to  compel  discovery  of  property.  1877 
may  consent  to  discharge  of  insolvent,  under  order  of  justice  of  supreme  court. . .  2158 

security  for  costs  when  required  in  action  by 8271 

application  of  certain  provisions  concerning,  on  and  after  September  1,  1877 8347 

as  to  fees  and  bond  of.    (See  Fbbs;  Official  Bond.) 

RbCSTVEB  tS   SUFFLBMBnTABT  PBOCBBDIHQa : 

order  requiring  delivery  of  money  or  property  by  third  person  to 2447 

how  such  money  or  property  applied  to  payment  of  judgment,  etc ^ 2449 

balance  of  such  money,  etc. ,  to  be  paid  to  judgment  debtor 2450 

notice  of  application  for  dismissal  of  supplementary  proceedings  must  be  given, 

after  appointment  of 2454 

when  and  liow  receiver  may  be  appointed 2464 

notice  to  other  creditors  of  application  for  receiver 2465 

only  one  receiver  to  be  appointed.     Former  receivership  may  be  extended 2466 

order  to  be  filed  and  recorded 2467 

when  property  is  vested  in  receiver 2468 

how  receiver's  title  to  personal  property  extended  by  relation 2469 

county  clerk  to  record  order  for  receiver,  etc. ;  penalty  for  neglect 2470 

receiver  to  be  subject  to  control  of  court 2471 

Recoonizancb  : 

how  forfeited,  by  order  directing  prosecution 1965 

action  on  forfeited,  to  recover  penalty 1966 

damages  need  not  be  proved,  in  such  action ;  judgment 1966 

money  collected  by  district-attorney  on ;  how  disposed  of 1967 

action  upon  forfeited,  must  be  in  name  of  the  people  of  the  State 1984 

of  prisoner,  for  discharge  on  certiorari 2046 

must  be  filed  by  judge,  etc 2047 

of  prisoner  on  appeal  in  habeas  corpus  and  certiorari 2060-2062 

when  to  be  valid  on  adjournment 2064 

Record: 

of  affidavits  on  mortgage  sale  on  foreclosure  by  advertisement 2898 

note  to  be  made  on  record  of  mortgage  after  such  foreclosure 2899 

of  orders  appointing  receivers  in  supplementary  proceedings  to  be  kept 2470 

what  books  to  be  kept  by  surrogate 1 2498,  2499 

of  wills  proved  elsewhere  within  the  State , 2630 

of  certain  wills  heretofore  proved ;  how  far  evidence 2631,  2682 

of  decree  on  probate  of  heirship;  effect  thereof 2657 

of  will,  proved  elsewhere  In  the  United  States ;  effect  of,  as  evidence 2703 

copy  of  foreign  record,  will,  letters  testamentary,  etc.,  how  authenticated  for  use 

here 2704 

of  notice  of  pendency  of  action  between  creditor  and  executor,  etc 2751 

Kecorder : 

of  city,  except  in  New- York  Co.,  may  act  in  surrogate's  absence,  on  petition  for 

discovery  of  property  withheld 2709 

is  included  in  the  word  "judge  ",  as  lued  in  this  act 3343 

Recorders'  Courts.  (See  Utica,  Recorder's  Court  of  ;  Oswego,  Recorder's  Court  of.) 

Recovery: 

to  be  apportioned  in  action  by  creditor  against  legatees  jointly 1839 

to  be  apportioned  In  creditor's  action  against  heirs  or  devisees 1847 

collusive,  not  a  bar  to  action  for  penalty  by  informer 1896 

(See,  also,  Dahages.) 
Redehftiok  : 

by  lessee,  or  creditor,  after  warraint,  in  summary  proceedings  to  recover  posses- 
sion of  real  property 3256-2259 
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musi  be  appointed  to  asoertain  lienB,  before  jadgmeilt  of  sale,  in  dower ;  proceed- 

Inge-  thef eon 1621 

on  confirmation  of  sale,  in  dower,  to  ascertain  rights  of  parties  to  proceeds,  etc. .  1624 

sale  in  partition  may  be  directed  to  be  made  by 1560 

in  partition,  may  be  appointed  when  defendant  is  an  infant,  or  in  defanlt 1545 

id. ;  must  be  appointed  before  interlocatory  judgment  for  sale,  to  ascertain  liens ; 

proceedings 1561-1578 

id. ;  fees  and  expenses  of ;  how  paid 1579 

on  trial  of  action  for  waste,  may  view  property,  etc 1659 

order  to  show  caase,  or  warrant,  where  contempt  was  committed  before  referee. .  2272 
appointment  of,  on  petition  for  discovery  of  death  of  life-tenant,  powers,  etc.  2365,  2306 

life-tenant  may  be  brought  before,  by  habeas  corpus  when;  report 2307,  2806 

proceedings  by,  appointed  to  inquire^etc,  as  to  application  for  sale  of  real  property 

of  infant,  etc 2854,  2355 

may  be  appointed  by  order  to  show  cause  on  voluntary  dissolution  of  corporation ; 

proceedings  before : 2423-2427 

examination  in  supplementary  proceedings  before 2442-2445 

surrogate  may  refer  question  of  fact,  or  account,  to 2546 

fees  of,  in  surrogate's  court,  same  as  in  supreme  court 2566 

may  be  appointed  by  appellate  court,  on  appeal  from  surrogate's  court 2586 

certain  references  not  allowed  in  action  in  N.  Y.  marine  court  3160 

that  court  may  appoint,  when 3172 

fees  of,  on  sale  under  foreclosure,  cannot  exceed  fifty  dollars '. 3297 

to  admeasure  dower.    (See  Commissioners.) 

(See,  also.  Fees.) 

Register  : 

affidavits  of  mortgage  sale  on   foreclosure   by  advertisement  to  be  filed   and 

recorded  in  office  of : 2398 

to  record  will  of  real  property  ;  index  :  fees 2633,  2634 

receiving  a  salary,  must  account  for  and  pay  over  fees .  .• 3285 

fees  of,  must  be  taxed,  on  demand  of  party 3287 

(See,  also.  Pees.) 

Relator : 

when  to  be  joined  with  people  as  plaintiff 1986 

must  indemnify  the  people  ;  compensation  of  attorney-general 1986 

when  to  be  joined  with  people  in  State  writ  .    1994 

attorney  for,  when  deemed  attorney  for  the  people 1995 

may  demur  to  return  to  alternative  mandamus 2078 

when  may  recover  damages  in  such  proceedings 2088 

costs  to   defendant  in  action   brougnt  by  people  on  relation  of  private  person, 
etc.,  to  be  collected  first  from 3242 

(See,  also.  People  of  the  State  ;  Attorney-General.) 

Remaindier  : 

joint  tenants,  etc.,  of,  may  maintain  action  for  partition 1533 

owner  of  undivided  share  in,  must  be  made  defendant  in  partition 1538 

how  partition  may  be  made  to  holder  of  estate  in 1553 

estate  of  defendant  in,  may  be  made  basis  of  action  to  determine  claim  to  real 

property 1688 

defendant  may  plead  estate  in,  as  answer  to  such  action 1641 

proceedings  where  defendant,  in  action  to  determine  claim  to  real  property, 

claims  in 1643 

holder  of  estate  In,  may  maintain  action  for  injury  to  the  inheritance 1665 

owner  of,  may  bring  ejectment  after  judgment  by  default  against  holder  of  par- 
ticular estate,  when 1680 

Removal  : 

action  does  not  abate  on  removal  of  executor,  trustee,  etc. 1828 

of  testamentary  trustee « 2817,  2818 

of  certain  causes  from  mayor's  court  of  Hudson  and  recorder's  courts  of  Utica 

and  Oswego  to  the  supreme  court  ... 8196-3199 

of  cause  from  district  court  of  New-York  to  common  pletts 8316 

an  to  removal  of  executors,  administrators,  etc.    (See  Keyocaiidw.) 

766 


INIXBX. 

RwarTB  AHD  Profits  :  SBcrioir. 

are  included  in  damages  in  ejectment 1407,  1581 

use  of  property  to  be  set  off  against  rent,  etc.,  in  ejectment,  when«  etc. 1509 

in  case  of  severance  of  action  of  ejectment ^ . . .  1528 

may  be  adj  asted  in  action  for  partition 1589 

may  be  recovered  as  damages  in  action  against  trustee^  etc.,  holding  over  withoat 

consent 1664 

action  may  be  maintained  to  recover,  by  person  wrongfully  evicted  by  proceedings 

to  discover  death  of  life-tenant 2818 

Ekplktin: 

writ  of,  abolished 1688 

(See  AcnoN  fob  a  Chattel.) 
Rhport: 

definition  of 8848 

(See  Refsreb  ;  Verdict  ;  Cohhissioners.) 

RisquisiTiON.    (See  Action  for  a  Chattel.) 

Resistance  : 

to  precept  or  attachment  against  person ;  power  of  county  may  be  called  out ....  2080 
to  mandate  of  justice  of  the  peace ;  sheriff  to  act ;  may  call  out  power  of  county..  8158 

Rbstitution  : 

when  awarded  in  proceedings  by  certiorari  to  review,  etc 2142 

when  awarded  by  appellate  court  in  summary  proceedings  to  recover  possession 

of  land 2268 

may  be  ordered  on  reversal  of  justice's  judgment 8058 

Bbtaxation  : 

of  costs ;  notice  thereof ;  when  retaxation  may  be  directed 8264 

id. ;  review  of,  by  court,  on  motion 8265 

EUrruRN: 

writ  of,  abolished 1688 

of  sheriff  is  presumptive  evidence,  in  action  on  undertaking  given  in  action  for 

chattel 1734 

State  writ,  when  may  be  returnable  1998 

of  habeas  corpus,  how  and  when  made 2006 

id.,  to  testify,  to  be  made  ;  penalty  for  neglect 2014 

of  habeas  corpus  to  testify  ;  certain  prisoners  to  be  remanded  thereon 2013 

of  certiorari  or  habeas  corpus  to  inquire,  etc 2023-2026 

proceedings  on,  of  habeas  corpus 2031 

to  writ  of  habeas  corpus  may  be  controverted  by  prisoner ;  proofs  thereupon  ....  2039 

of  alternative,  and  of  peremptory  writ  of  mandamus 2(f72,  2078 

of  writ  of  prohibition ;  service « 209&-2098 

to  writ  of  certiorari  to  review,  etc.,  when  and  where  returnable 2132-2138 

precept  in  summary  proceedings  to  recover  land,  when  returnable 2238,  2239 

of  warrant  or  habeas  corpus  in  contempt  proceedings 2279-2285 

of  warrant  for  collection  of  fine SK897,  2298 

of  commission  and  inquisition  on  application  for  committee  of  lunatic,  etc 2332 

proceedings  on  return  of  citation  to  compel  payment,  etc.,  by  testamentary  trustee.  2805 

Bbturn  in  Justice's  Court: 

of  summons  issued  by  justice  of  the  peace,  must  be  made  before  second  sum- 
mons issues 2883 

of  such  summons  by  constable 2885 

of  summons  before  justice  ;  justice  must  wait  one  hour 2893 

of  service  of  order  of  arrest  issued  by  justice  of  the  peace,  and  of  notification 

to  plaintiff , ^ 2899 

of  warrant  of  attachment  aeainst  property 2915 

of  constable  in  action  of  replevin 2923 

by  constable,  of  service  of  subpoena,  is  presumptive  evidence  of  what 2970 

of  execution  issued  by  justice  of  the  peace ^ 3025 

of  such  execution  by  constable  to  justice 3081 

cf  j ustice  on  appeal  from  judgment 8053 

id. ;  when  justice  out  of  office 3054 

farther  return  ;  how  compelled 8055 

proceedings  where  justice  dies,  etc.,  before  making 8056 

of  precept  in  proceedings  relative  to  strays ;  constable's  return  of  service 3089 
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Rbtbbsiok:  BaoaoB 

joint  tenants,  etc,  of,  may  maintain  action  for  partition • 16S3 

owner  of  andivided  share  in,  or  in  renudnder,  etc^  most  be  made  defendant,  in 

partition 1588 

how  partition  made  to  holder  of  estate  in 1558 

estate  of  defendant  in,  may  be  made  basis  of  action  to  determine  daim  to  leal 

property 1638 

proceedings  where  defendant  claims  in,  in  action  to  determine  daim  to  real  prop- 
erty  1648 

grantor  of,  may  maintain  action  for  waste 1653 

i'adgment  in  action  for  waste  brought  by  person  next  entitled  to 1655 
lolder  of  estate  in,  may  maintain  action  for  injury  to  inheritance 1665 

owner  of,  may  bring  ejectment  after  judgment  by  default  against  holder  of  jmlt- 
ticular  estate,  when 1680 

Bbyocation  : 

of  letters;  accounting;  appointment  of  successor 2805 

of  submission  of  cont|oyeray  to  arbitsation 2383 

liability  of  party  revoking  such  submission 8884,  2885 

question  on  revocation  of  probate  cannot  be  referred 2546 

of  letters,  for  failure  to  give  new  bond 2599 

id. ;  contents  and  effect  of  decree 2608,  2604 

of  probate  of  will ;  may  be  applied  for  .- 2647 

when  application  therefor  must  be  made 2648 

citation  thereupon : 2649 

executor,  etc ,  to  suspend  proceedings  thereupon 2650 

hearing  upon  such  application 2651 

decree  upon  such  application 2652 

notice  of  decree  of  revocation 2653 

revocation  of  letters,  on  proof  of  will,  or  of  revocation  of  probate,  etc 2684 

id. ;  for  disqualification,  misconduct,  etc 2685 

Eetition  and  citation  thereupon 2686 
earing ;  decree ." 2687 

decree  not  to  affect  testamentary  trusts 2688 

application  of  executor,  etc.,  for  revocation  of  letters 2b89 

proceedings  thereupon 2690 

in  what  cases  letters  may  be  revoked  without  a  dtation 2691 

remaining  executors  may  act,  when  letters  of  one  revoked 2692 

in  other  cases,  successor  to  be  appointed 2693 

of  letters  may  be  made  on  disobedience  of  order  for  executor,  etc.,  to  account. . . .  2727 
petition  for  accounting  may  be- made  by  executor,  etc.  after  revocation  of  letters.  2732 
executor,  etc.,  may  apply  for  settlement  of  accounts  after  revocation  of  letters. . .  2733 
of  .letters  may  be  made  on  disobedience  of  order  for  testamentary  trustee  to 

account 2809 

testamentary  trustee  may  apply  for  settlement  of  accounts  after  revocation  of 

letters 2811 

of  letters  of  guardianship,  for  miscondufit,  neglect,  etc 2882 

dtation ;  hearing ;  decree  thereon 2883 

application  of  general  guardian  for. 2835 

proceedings  thereupon 2836 

of  letters  may  be  made  on  disobedienoe  of  order  for  guardian  to  account 2860 

Right: 

writ  of ,  abolished 1687 

Right  of  Action  : 

civil,  not  affected  by  prosecution  for  criminal  ofifence 1869 

to  charge  judgpment  upon  real  property  of  defendants,  not  served  with  sum- 
mons  1986-1941 

certain,  not  affected  by  provisions  concerning  submission  of  controversy  to  arbi> 

tration 2386 

(See^also,  CAtTBB  OF  AcnON.) 

Bochsstkr,  Municipal  ComiT  of  ths  City  of  : 

general  civil  jurisdiction  of  the  court  and  judges 
L ;  in  actions  on  contract. 
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BAIB  0BFOCIT  OOMPAHTC  SsmOV. 

•xeepted  from'  piovlaioa  as  to  Tolnntary  dlwolutlon  of  oorpontioa 2480 

SaXiAbt: 

•  Jiutioe  of  the  peace  in  BiooklTn  to  reeeiTo,  in  lien  ol  fees*  etc • 8118 

of  derkof  Justice  of  the  peace  in  Brooklyn 8119 

of  interpreter  in  police  courts  and  justicer  courts  of  Brooklyn 8121-8124 

Saiji* 

in  partition,  when  interlocutory  Judgment  must  direct 1646 

id.;  when  may  he  directed,  after  interlocutory  judgment,  on   commissioners' 

report 1560 

id.;  proceeds  of ,  when  to  he  paid  into  court ••... 1668 

id.;  application  for  such  proceeds,  how  made,  etc 1664 

id,;  order  on  application  ton  such  proceeds 1665 

id.;  of  existing  right  of  dower « 1667 

id. ;  proceeds  to  he  pud  to,  or  inveeted  for,  holder  of  right  of  dower,  tenant  for 

life,  etc 166& 

id. ;  proceeds  to  he  invested,  etc.,  to  secure  holders  of  future  estates 1570 

id. ;  terms  of  credit  thereupon^  etc.  • 1678 

id. ;  security  for  purchase-money  for  which  credit  allowed,  etc 1674 

id. ;  separate  mortgages,  etc.,  for  part  of  purchase-price  may  he  taken,  when,  etc..  1675 

Id;  repoart  of ;  contents,  fiUnff,  etc 1676 

fees,  expenses,  etc.,  how  paid < •• « 1679 

^      distrihution  of  proceeds  of,  in  partition , 1680-1684 

may  he  directed  free  from  or  subject  to  liens,  in  action  for  dower,  etc 1622 

report  of,  in  action  for  dower ;  contents  of  .  * 1628 

groTisicins  as  to,  etc,  in  action  for  partition,  made  applicable  to  action  for  dower.  1625 
1  foreclosure,  must  be  directed  by  final  lodgment 1626 

surplus  arising  on,  in  foreclosure,  disposition  of 1638 

when  final  judgment  must  direct,  oi  parcel  only  of  property ;  subsequent  de- 
fault, etc  ,. 1636 

of  the  whole  property  may  be  ordered  when ;  application  of  proceeds 1637 

officer  to  pay  taxes  upon,  of  real  property  under  judgment. •  ..• 1676 

of  real  property  under  judgment,  now  cond^cted 1678 

purchases  by  certain  officers  making,  prohibited 1679 . 

notice  of,  on  foreclosure  by  advertisement,  how  given  and  served ,  •  • .  2888-2891 

how  suoh  sale  to  be  postponed • 2392 

how  such  sale  conducted 2898 

mortgagee,  etc.,  may  purchase   at  sale  on  foreclosure  of  mortgage  by  adver- 
tisement  2894 

effect  of  sale  in  such  proceedings 8895 

made  after  filing  of  a  petition  lor  voluntary  dissolution  of  corporation  b  void. . .  2430 

of  property  by  temporary  administrator  may  be  authorised,  when 2672 

■ale,  in  proceedings  to  dispose  of  real  property  of  decedent  for  payment  of  debts. .  2761 

2784 

proceeds  of  such^.must  bepaid.into  court...., « ,...  2786 

of  unsold  property.  In  such  proceedings,  when  directed  i  • 2789 

in  such  proceedings. may  be  stayed  by  surrogate,  when. » .••...... 2797 

mode  of  levr  and  sale  on  execution  on  judgment  of  Justice  of  the  peace 8029 

eertain  provisions  concerning  sale  on  execution  in  courts  of  recofd  apply  to  such 

sales 8080 

of  animal  found  straying  in  highway,  etc.,  in  proceedings  before  justice 8091 

proceeds  of,  how  applied. 8092-8094 

on  execution  or  attachment,  of  perishable  property  in  N.  T.  marine  court 8175 

fees  of  sheriff  or  referee,.on  foreclosnM  sale,  limited  to  fifty  dollars 3297, 3307 

of  real  estate  of  infknt,  lunatic,  etc ;  proceedings  for.    (See  COionTTEB ;  iHTAirr.) 

« 

Satisfactiok  : 

of  judgment  against  Joint  debtor  by  release,  on  composition  with  creditor. 1943 

of  Judgment  may  bo  made  by  Justice  of  the  peace  who  is  innkeeper 2866 

Satehcw  Bank  : 

0zoepted  from  provisions  as  to  Tdlimtaiy  dissolution  of  oorpoiaiion.  •  •  •  .^ 9420 
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ScHBDULB :  Sectiov. 

to  be  annexed  to  petition  of  insolvent  debtor  for  discbaige  fram  bis  debti  .  •  Sld2«^69 
to  be  annexed  to  petition  of  insolvent  for  exemption  or  disdiArge  from  impii«>n- 

ment 2190 

annexed  to  petition  of  judgment  debtor  for  discbarge  from  imprisonment 2203 

of  fines  to  be  made  by  clerk ;  warrant,  etc 2293 

wbo  to  be  induded  in  sncb  eohednle , 2299 

to  be  annexed  to  petition  for  volnntary  dissolution  of  corporation 2421 

SoiBB  Facias: 

writ  of,  abolished  ;  relief ,  bow  obtained , 1988 

School  Ovfigbb.    (See  Officbb.) 

6bal: 

State  writs  must  be  under  ...., •••• «•••••• 1993 

subpoena  issued  bj  surrogate^  to  be  under  seal •••••••• • 2481 

of  surrogate's  court , 2507 

letters  testamentary*  eta,  must  bu  under 2590 

copy  of  forei^  letters  testamentary,  must  be  authenticated  by 2704,  2705 

warrant  to  seize  property  withheld  from  executor,  must  be  under  seal  of  eorro- 
gate's  court • 2714 

Bbobbtabt  of  Statb: 

copy  judgment-roll  in  action  to  vacate  letters-patent  must  be  filed  in  office  of, 

and  entry  made,  etc • 1959 

must  transmit  copy  of  such  entry  of  such  judment  to  county  oleriL,  etc 1960 

annual  returns  of  changes  of  names  to  be  made  to ;  publication  thereof 2418 

surrogate  to  send  certified  copies  of  papers  in  case  ox  non-vesldents,  to  be  filed  in 

office  of 2503 

may  require  searches  in  certain  public  offlcea  to  be  made  without  fee 3290 

Sboubitt: 

required  of  guardian  ad  litem  in  action  for  partition • 1596 

cannot  be  required  of  the  people,  public  officer,  etc • 1990 

for  costs.    (See  OO0T&) 

(See,  alao,  BoKD;  UBDBBTAKnre.) 
.SBDucnoisr: 

justice  of  the  peace  has  no  jorisdiction  In  action  for ••••••• 2868 

action  for,  caniiot  be  maintained  in  district  court  of  New-York  •••••• 8215 

id.;  Justices'  court  of  Albany  or  Troy ,.•• •••••••.  8288 

SBizmuB: 

of  animaU  running  at  large  in  highway,  etc.    (Sec  SnuTt.) 

Bbpabatioh: 

for  what  causes  action  for,  may  be  maintained • 1762 

in  what  cases  action  may  be  maintained.. •*•• ••..*• 1763 

complaint  in  action  for.,  •,•••*• ••••.•••••••••••.• 1764 

answer  in  action  for • • • « ••••• 1765 

support,  etc,  of  wife  and  children,  in  action  for •• .« 1766 

Judgment  for,  may  be  revoked, • 1767 

married  woman  plaintiff  when  deemed  resident 1768 

alimony  inaction  for;  coets;  execution ..«..• ,  1769 

what  is  deemed  counterclaim  in  action  for « 1770 

court  to  give  direction  as  to  custody,  etc,  of  children  .  •  •  • 1771 

support,  etc,  of  wife  and  children,  in  action  for. ..  • • 1773 

Id.;  when  enforced  by  punishment  for  cootempt • «  1773 

regulations  respecting  judgment  by  default  in  action  for 1774 

Sbqitestration  : 

in  matrimonial  action 1773 

action  by  creditor  of  corporation  for 1784 

Sbryicb  : 

of  notice  of  application  for  money  in  court,  in  partition,  how  made,  etc 1564 

of  State  ^t,  how  made 1999 

of  habeas  corpus,  by  whom  made 2000-2003 
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BmvnoB'^OonHMied,  Sbctiox. 

of  Older  for  discharge  of  priioner 2048 

of  noUoe  and  affidavits  for  peremptory  mandamus 2070 

of  alternative  mandam  us  ;  now  made 2071 

of  copy  of  writ,  or  return  to  mandamus  on  attorney,  for  adverse  party,  not  re- 
quired  2080 

of  notice  of  filing  return,  and  demurrer  to  alternative  mandamus 2081 

of  writ  of  prohibition  and  copy  of  papers 2095 

of  notice  of  application  for  certiorari  to  review,  eto 2128 

mode  of,  of  writ  of  certiorari  to  review,  eto 2129 

of  order  to  show  cause  on  application  of  insolvent  for  discharge  from  his  debts  •  •  2165 
of  order  to  show  cause  on  petition  of  insolvent  debtor  for  exemption  or  discharge 

fnnnarreat 2192 

of  petition,  and  notice  of  application  of  judgment  debtor  lor  discharge  from  im- 
prisonment on  execution 2205-2207 

of  order  to  show  cause  on  application  for  trustee  of  property  of  criminal 2224 

of  precept  in  summary  proceedings  to  recover  possesaion  of  land 2240-2248 

of  petition  and  notice  for  discoveiy  of  death  ox  life-tonant 2804 

of  order  in  such  proceedings .•.. • 2806 

of  notice  of  sale  on  foreclosure  by  advertisement ^ 2889 

of  notice  of  application  for  surplua  moaeys  on  sale  under  foreclosure  by  advertise- 
ment...,,  ; 2406 

of  affidtavit,  and  orders,  in  supplementary  proceedings,  how  made 2452 

of  warrant  of  arrest  in  such  proceeding 2458 

of  dtaUon  in  sumgato's  court,  within  sixty  days,  when 2517 

id.;  how  made 2520-2528 

id.;  or  subpcsna,  proof  of , 2582 

.  certain  provisions  relative  to,  apply  to  surrosatos'  courts,  and  proceedings  therein.  2588 

of  notice  of  appeal  from  surrogate's  court ;  now  made 2574 

of  order  requinng  executor  to  qualify,  eto 2642 

of  order  on  temporary  administrator  who  neglects  to  deposit  money. 2679 

of  notice  required  in  surrogate's  court ..., , , • 2681 

of  citation  and  order  to  make  discovery  of  property  withheld  from  executor,  eto. .  2708 

Skrticb  IK  Jttbticb'b  Coubt  : 

of  summons : 2878 

id.;  upon  corporation,  eto •• 2879-2882 

of  summons  and  warrant  of  attachment 2910 

of  summonSi  affidavit  and  requisition  in  replevin ;  return  tliereof 2922, 2928 

of  subpoena  in  action  before  justice  of  the  peaoe 2970 

of  notice  of  appeal  from  justice's  judgment • 8047,  8048 

of  precept  in  proceedings  relative  to  animals  straying  in  highway 8088,  8089 

BXBYICB  rs  CfEBTAIN  GOUBTS  OF  CrnsB: 

certidn  provisions  as  to  service  by  publication,  etc.,  not  applicable  to  N.  Y. 

marine  court • 8160 

of  notices,  copy  of  pleadings,  eta,  In  that  court  • .  •  • • 8161-8168 

of  summons,  in  that  court,  without  the  city  or  br  publication • 8170 

in  that  court,  of  summons  and  order  of  arrest,  in  certain  marine  causes 8179 

of  subnosna  or  warrant  issued  by  mayor's  court  of  Hudson,  or  recorder's  court 

of  utica  or  Oswego 8201 

of  summons  and  copy  of  complaint  In  district  courts  of  New-York  and  justices' 

coo rts  of  Albany  and  Troy • . . .  •  8207 

SsBBion  Laws: 

secretary  of  State  must  publish  all  ehanges  of  names  in • 2418 

Sbtoft: 

permanent  improvements  by  defendant  iu  action  of  ejectment,  may  be 1581 

of  recovery  and  costs  in  justice's  court , 8059 

SinmiiuiBiiT : 

of  account  of  executor,  administrator,  guardian,  etc.    (See  Account.) 

Sbvbrakcb: 

of  action  of  ejectment  where  defendanta  are  distinct  occupante 1516,  1517 

id.;  after  death  of  partv 1522,  1528 

of  action  of  partition,  when  may  be  ordered 1547 
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Sjuuuw:  BstrriDK 

A8  to  saleB  by  sheriff.    (See  Salb.) 

liabilities,  dnties,  aud  proceedings  of,  in  action  for  diattel,    (See  ACTKm  VOB  A 

Chattel.) 
fees  to  be  paid  to,  and  undertaking  tendered,  on  service  of  habeas  corpus  for  * 

prisoner  in  castodj 2000-2003 

maj  call  out  power  of  oonnty  in  case  of  resistance  to  warrant  or  preceprt,  etc,  in 

habeas  corpus  proceedings-. 2080 

proceedings,  eta,  on  writ  of  assessment  of  damages 2106-dlll 

not  returmug  mandate  may  be  notified  to  show  cause  why  attachment  should  not 

issue 2270 

proceedings  and  duty  of,  in  executing  warrant  of  attachment  for  contempt.  2276-2288 
liability  of,  for  insufflciencnr  of  sureties  on  undertaking  in  contempt  proceedings.  2301 

warrant  to,  for  collection  of  fine ;  execution  thereof;  liability  thereon 2204-2800 

warrant  for  arrest  of  judgment  debtor  in  supplementary  prooeedings.  2^7-2489,  24S8 
order  for  payment  to  sheriff  by  person  indeoted  to  judgment  debtor,  in  supple- 
mentary proceedings 2446 

order  in  such  proceedingB  requiring  deliTery  of  money  or  property  to 2447 

duty  and  liability  of,  on  TeceiTing  such  money  or  property 2448-2450 

warrant  to  seiae  property  withheld  from  executor,  etc. ;  execution  thereof  •  •  •  ...  2714 

must  discharge  prisoner  on  execution  upon  justice's  judgment,  when 8034 

penalty  upon,  for  not  so  discharging  prisoner. ..  ^ .... . ..  ..^ ....•• 8085 

constable  nmy  delirer  justice's  mandate  to,  in  case  of  reslatanoe ;  du^  of  aherifi^ 

etc 8158 

liability  and  duty  of,  in  servibg  and  returning  process  of  certain  local  courts 8201 

fees  of,  must  be  taxed,  on  demand  ;  amoatrt  of  same. 8287,  3807 

fees  of,  on  sale  of  real  property  in  foreclosare  cannot  exceed  fifty  dollars 8807 

action  upon  official  bond  of.    (See  Official  Bond.) 

Slakdrb: 

damages  inaction  for,  of  a  woman • 1006 

justice  of  the  peace  has  no  jiLtisdiction  in  action  for 2868 

action  for,  cannot  be  midntained  in  district  court  of  New*Tork • 8215 

id.;  in fustices' courts  of  Albany  and  Troy 8223 

is  included  in  torm '^ personal  injury "  in  this  act • 8843 

Spbcial  Adionibtrator  : 

provisions  as  to  temporary  administrators  apply  to • 2688 

(See  Adhinistsatob,  Tbkfobabt.) 
Sfboial  Coxtktt  JuDas : 

may  issue  habeas  corpus  to  testify,  when 2000-2011 

when  to  take  bail  on  certiorari ;  filing  recogniianoe,  eto 2046,  2047 

application  for  habeas  corpus  or  certiorari  to  inouire,  etc.,  may  be  mAde  ta  2017,  2018 

la. ;  when  writ  must  be  granted ;  penalty  for  refusing 2020 

when  such  writ  may  be  granted  in  another  county,  returnable  before 2028 

warrant  to  bring  up  prisoner  about  being  remored 2054 

applicattxm  in  summary  proceedings  to  recoyer  land  may  be  made  to 2284 

supplementary  procee<ung8  may  he  instituted  before 2484 

id.;  order  in,  made  by  jurooeof  supreme  court,  may  be  returnable  before,  when.  2484 

when  to  act  as  surrogate 2484 

order  of  general  term  for  that  purpose 2488 

how  such  authority  superseded 2480 

compensation  of,  while  acting  as  surrogate .••••  2403 

acto,  eto.,  while  so  acting;  when  and  how  recorded *. . •  • 2404 

may  act  in  surrogate's  absence,  on  petition  for  disooyery  of  property  withhald  ...  2700 

Special  Proceeding  : 

to  recover  real  property;  when  may  betaken ,  1687 

prosecuting,  in  name  of  another,  etc.,  misdemeanor ;  action  for  damages  therefor.  1000 

effect  of  transfer  of  cause  of  action  in 1000 

by  or  against  unincorporated  association ;  how  maintained 1910 

by  or  against  certain  county,  town,  etc.,  officers 1926-1090 

certiorari  cannot  issue  to  review  determination  by  court  of  record,  eto.,  in  a  civil.  2121 

presentation  of  petition  is  deemed  commencement  of,  in  surrogate's  court 2517 

temporary  administrator  may  maintain  or  defend,  how  far 2675 

justice  of  the  peace  has  jurisdiction  in,  when  specially  conferred  by  law 2861 
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fiPBGiAL  PBOCBBDoie  —  (hnHiMisd,  BmanoM 

joatloemaBthold  oovt  in  hici  town,  etOr,  for  trial  of d868 

tranefer  of,  when  Jofltioe  of  the  peace  abont  to  zemove,  or  dieqaalifled,  etc.  •  8160-3153 

tiansfer  of,  f lom  oertain  local  oourta  to eapnme court. *^ *«•...• •••••..••  8197 

co6t8  in»  in  court  of  lecord,  how  awarded 8240 

amount  of  costs,  in  certain  proceedings  commenced  by  State  writ,  when  final 

order  ia  made  in  faTor  of  defendant 8258,  8259 

proTidoDB  of  statute  as  to  coete  in  actions  apply  to  .  •  •  •. • 8279 

Sroceedings  rightfully  taken  in,  not  affected  by  this  ad • 88  52 
efinition  of,  as  need  in  the  new  revision 8334 

against  executor  or  administrator.    (See  Bxhoutor  and  Adkihutratob.) 
instituted . by  SUte  wzik    (See  Statb  Wiut;  see,  also.  Titles  of  the  Several 

Writs.) 
In  surrogate's  courts.    (See  SuBROeATB's  CJoubt.) 
in  justice's  court  relatiye  to  animal  foond  straying.    (See  Stbatb.) 

Special  Subbogatb: 

his  official  designation 2488 

when  to  discharge  duties  of  surrogate 2484 

order  of  supreme  court  at  general  term  for  that  purpose • •  2488 

authority  so  conferred,  how  superseded ..«••.... 2489 

compensation  of,  when  acting  as  surrogate • ^ 2498 

acts,  eta,  of,  when  acting  as  surrogate,  where  and  how  recorded 2494 

may  act  in  surrogate's  absence,  on  petition  for  discovery  of  property  withheld. . .  2709 

Bpbcifioatiokb  : 

in  opposition  to  insolvent's  discharge  from  his  debts ;  jury  trial,  etc 2188 

in  opposition  to  petition  for  insolvent's  exemption  or  discharge  from  arrest 2198 

€tatb: 

property  taken  pursuant  to  statute  of,  etc,  cannot  be  replevied,  unless^  etc.  1890,  2919 
(See  Attobhbt-Obnbbal  ;  Pboflb  of  tb|b  Statb  ;  Ovfiobb  ;  Pdblio  Fuhdb.) 

fiTATB  Bhoihbbb  ajxd  Sttbtbtob  : 

may  require  searches  in  certain  public  offices  to  be  made  without  fee 8290 

Statb  Pafbb  : 

publication  of  order  to  show  cause  on  application  of  insolvent  for  discharge  from 

debts,  to  be  in 2165 

pablication  in,  of  order  to  show  cause  on  petidon  of  insolvent  debtor  for  exemp* 

tion,  etc ,  from  arrest 2192 

order  to  show  cause  on  petition  for  voluntary  dissolution  of  corporation  to  be 

published  in..... 2424 

when  publication  of  citation,  etc.,  in  surrogate's  court,  ordered  in 2585,  2586 

publication  may  be  made  in,  when  proprietor  of  county  newspaper  refuses 8298 

proof  of  .such  publication^  what  to  state • 8294 


Statb  Tbbabxjbbr  : 

to  pay  to  governor  damages  assessed  by  inquisition,  etc 2115 

legacy,  etc,  of  unknown  person  to  be  paid  to;  claims  thereto 2747 

may  require  searches  in  certain  public  offices  to  be  made  without  fee 8290 

Btatb  Writs  ; 

enumeration  of 1991 

must  be  under  seal  of  court 1992 

at  the  instance  of  the  people 1998 

relator,  when  joined  with  people ;  parties,  how  styled 1994 

parties  may  appear  by  attorney 1995 

allowance  of,  to  be  endorsed  and  signed 1996 

final  order ;  certain  proceedings  same  as  in  actions 1997 

when  such  writs  returnable 1998 

how  served , 1 999 

habeas  corpus,  how  served ;  fees  and  undertaking 2000 

fees  to  persons  not  officers , . .  • .  2001 

qualification  of  last  two  sections , 2002 

mode  of  service  of  certain,  when  person  conceals  himself 2008 
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StAtB  Writs  —  CanUnued.  S JBCnov. 

panishment  for  non-pajment  of  botts 2007 

unonnt  of  ooetB,  when  final  osdar  1b  mftde  for  defendant.  In  «0nAin  piooeedings 

coxumenoed  by 8268,  S269 

for  pioYiflions  i^pplicable  to  particular  writs.    (See  Titles  of  tkoee  Wiit«w) 

Statute  : 

property  taken  pnrsoant  to,  cannot  be  re|plevied,  anlesfl,  etc •  •  1600«  2919 

certiorari ;  where  right  to  the  writ^  eita,  u  conferred  by .•••., 2120 

prorisions  of  former,  not  affected  by  provigiona  of  this  act  relating  to  cerliorart. .  2147 
when  increased  coets  allowed  to  defendant  in  action  brought  for  act  done  under 

flUtute  of  the  State 3258.8259 

rule  of  common  law  as  to  strict  construction  of,  not  applicable •••  8845 

action  for  penalty  or  forfeiture  under.    (See  PsfAi/rr.) 

Stat  q^  PBOCBVDmas : 

and  enlargement  of  time,  In  mandamus  proceedings 2089 

in  proceedings  for  writ  of  prohibition 2102 

upon  issue  c9  writ  of  oertiorari  to  review,  etc • 2181 

on  certiorari  to  review,  by  appeal  to  eourt  of  appeals ;  effect  thereof 2145 

on  warrant,  or  execution  for  costs,  in  summary  proceedings  to  recover  possession 

of  bind 2204,2265 

(See,  also.  Appeal  ;  Ukdsetakiho.) 
Stbnoobapber  : 

for  surrogate's  court,  in  New- York  and  Kings 2512 

id.;  in  otber  counties 2513 

duty  of,  in  surrogate's  court 2541 

minutes  of  testimony  taken  by  such  ;  how  authenticated ;  bound  volumes. .  1Mm12,  2543 
fees  of,  for  copies  of  notes 8811 

Stockholders: 

of  corporation  may  be  joined  as  defei^dants,  in  action  against  oorporatlon ;  when.  1790 

when  separate  action  may  be  brought  against 1791 

proceedings  in  either  of  two  last-named  actions 1792-1798 

officers,  etc,  may  be  compelled  to  testify 1805 

misnomer  of  co^efendant  not  available  as  defence  in  action  against 1813 

Btrats: 

action  before  justice  of  the  peace  against  persons  suffering  animals  to  stray 808^ 

penalties  to  be  recovered 8088 

certain  officers  to  seise  animals  straving • ..•..  8084 

when  private  person  may  seise  such  animals 8085 

officer  or  person  seising,  to  present  petition 8085 

precept  thereupon 8087 

id. ;  how  served #... 8088 

proof  of  service  of  prao^t k 806^ 

answer ;  trial 809O 

decision  in  favor  of  petitioner ;  warrant  to  sell ;  execution  thereof 8091 

application  of  proceeds  of  sale 8098 

disposition  of  surplus , •  8098 

id.;  when  no  claim  made  witliin  a  year 8094 

order  upon  claim  for  surplus;  appeal  therefrom 8095 

proceedings  upon  decision  in  favor  of  person  answering •  8096 

demand  of  possession  before  trial ;  prcNseeding  thereupon 8097 

id. ;  when  animal  wilfully  set  at  large  by  third  person 8098 

action  by  owner  in  such  a  case 809^ 

action  by  petitioner  and  by  officer • 8100 

demand  of  possession  after  final  order  and  before  sale 8101 

order  upon  demand  of  possession  ;  appeal  therefrom 8108 

id. ;  stay  of  proceedings 8108 

appeal  from  final  order 8104 

la. ;  stay  of  proceedings  and  delivery  of  possession,  when  appeal  taken  by  daimant.  8105 

proceedings  upon  affirmance 8105 

limitation  of  action  for  seising  animals 8107 

certain  actions  cannot  be  maintained 3108 

where  several  animals  are  trespassing,  damages  are  entire  ;  proceedings  In  such 

cases 8105 

proceedings  in  other  cases,  where  there  are  diflforentownen.  ••.••••••••••••••••  5110 
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snrplas,  where  there  are  diibrent  owners • .81 11 

when  one  action,  etc.,  supersedeB  any  other •• 8113 

rfghte  of  officer  when  private  peraott  itdls  to  pioeecnte.  .«•...• 8118 

person  having  a  special  property  deemed  owner  • 8114 

agent  may  act  for  his  principal 8115 

Btbbst  Commissiqnbr: 

may  seise  animals  mnning  at  large. . . , 8084 

Submission  of  Ck>NTBoyEBBT.    (See  Abbitbation.) 

Subpoena: 

surrogate  may  Issae,  in  or  out  of  court 3481 

proof  of  service  of  citation  or  subpoena,  in  surrogate's  court 2582 

when  justice  of  the  peace  may  issue , 2969 

id. ;  service  thereof 2970 

bv  justice  of  the  peace  ;  penalty  for  default 2974 

icL ;  how  penalty  imposed 2975 

commissioners  to  take  testimony  on  commission  granted  by  justice,  may  issue  . . .  2984 

may  be  issued  in  blank,  by  Justice  of  the  peace 8185 

service  of,  issued  from  mayor's  court  of  Hudson,  or  recorders'  court  of  Utica  or 
Oswego 8201 

Substituted  Skrvicb  ; 

of  precept,  in  summary  proceedings  to  recover  possession  of  land 2240 

of  dtation  in  surrogate's  court,  upon  resident 2521 

Substitution  : 

of  plaintiff  in  partition,  when  court  may  order 1547 

of  successor  of  officer,  after  death,  etc.,  pending  action,  etc 1920 

of  party  on  appeal  from  surrogate's  court,  in  case  of  death 2575 

SUXHABT  PbOCEBDINOS  TO  BBCOYBR  POSSBSSION  07  RlBAli  PBOPBETT; 

when  tenant  may  be  removed  by 2281 

persons  holding  over  land  sold,  etc.,  may  be  removed  by ^382 

removal  of  person  in  case  of  forcible  entry  and  detainer 2288 

application  in,  to  whom  made 2284 

petition  by  person  entitled  to  possession j^85 

notice  to  be  given  in  certain  cases 2286 

petition  by  neighbor  of  bawdy  house,  etc , 2287 

precept  to  be  issued  on  petition  in •••.  2288 

id.;  how  issued  in  New-Tork  city 2289 

id.;  how  served 2240 

duty  of  person  to  whom  copy  of  preoept  delivered • 2241 

when  precept  to  be  served  on  landlord  of  bawdy  house 2242 

proof  of  service  of  precept , 2248 

answer  in.... , 2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of,  in  N.  Y.  district  court 2246 

trial  of  issues  joined  in 2247 

adjournment  of  hearing 2248 

final  order  upon  trial 2249 

amount  of  costs  allowed ;  how  collected 2250 

warrant  to  deliver  possession  of  premises 2251 

execution  of  warrant  in 2252 

when  issuing  of  warrant  cancels  lease;  landlord  may  recover  rent 2252,  2258 

such  warrant  and  execution  for  costs,  when  and  how  stayed 2254 

undertaking  to  stay ;  how  disposed  of 2255 

redemption  by  lessee 2256 

id. ;  by  creditor  of  lessee 2257 

qualification  of  last  two  sections 2258 

order  to  be  made  thereupon ;  liability  of  person  redeeming 2259 

appeal  from  final  order  in , 2260 

effect  of  such  appeal  limited  in  certain  cases 2261 

warrant ;  how  stayed  on  appeal 2263 

appellate  court  may  award  restitution  ;  action  for  damages 2268 

application  of  foregoing  provisions ;  effect  of  final  order 2264 

how  proceedings  of  this  nature  to  be  stayed 2265 
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Btnacoim:                                                                                                 Sbciiob: 
Biipplemontal,  to  hiing  in  new  defendant  «fter  death  «f  party,  in  action  lor  parti- 
tion  1588 

id. ;  to.  bring  in  new  p^rtiea  in  action  lor  waate«  wheie  Jodgment  of  partition 

granted 1667 

Benrice  of,  mnet  be  made  within  sixty  days  after  filing  Ub  pendene,  etc 1670 

reqnitdtes  of,  for  jndgment  by  default  in  matrimonialactionB 1774 

■ervioe,  filing,  etc.,  in  action  for  penalty,  etc 1896 

indorsement  upon,  in  action  for  statutory  penalty,  etc 1897,  1964 

designation  of  officer,  in  summons,  in  certain  actions  by  or  against • 1929 

8010CONB  IN  Justice's  Coubt: 

commencement  of  action  by 8876 

contents  of 8877 

service  of 2878 

service  of,  upon  corporation •..••..••  .••• •••  2879-2888 

second  and  tnird  summons ;  effect  thereof 2888 

where  name  of  defendant  is  unknown , 8884 

return  of  summons. v 2886 

service  of  summons  and  warrant  of  attachment 2910 

Sroceedings,  when  summons  nx>t  personally  served 2918 
ow  to  be  served  in  action  for  a  chattel 2922 

proceediugB  in  such  action,  when  summons  not  personally  served  on  defendant  . .  2832 

action  not  affected  by  failure  to  replevy,  after  service  of 2938 

Joinder  of  issue  on  return  of 2984 

publication  of,  when  proprietor  of  county  newspaper  refuses,  etc;  aflEldavlt  of 
such  publication 8298,  8294 

817VMON8  IN  CBBTAIN  COUBTS  OF  ClTIES : 

copy  of  complaint  may  be  served  with,  in  Justice's  court  in  Brooklyn. 8186 

default  on  return  of,  may  be  opened,  in  justice's  court  in  Brooklyn > 8128 

iu  N.  Y.  marine  court 8166 

service  of,  without  the  city  of  New^York,  or  by  publication,  in  action  in  that  court.  8170 
in  N.  Y,  marine  court,  when  order  of  arrest  granted,  in  certain  marine  causes  8178-8185 

iu  city  court  of  Youkers,  where  may  be  served 3205 

service  of.  copy  of.  complaint  with,  in  New  York  district  courts,  and  justices' 

courts  of  Albany  and  Troy. 3207 

id. ;  and  proof  oX.service. 8208 

commencement  of  action  by,  ia  such  court 3209 

must  be  made  returnable  immediately » when  order  of  arrest  granted  in  New- York 

district  courts , 3218 

Sunday : 

habeas  corpus  to  inquire,  may  be  issued  and  served  on 2015 

sale  on  mort^^e  foreclosure  by  advertisement  not  to  be  held  on 2393 

SUFBBnfrUNDBNT  OF  THB  P60R.     (See  OVEBSBEB  OF  THE  POOR.) 

SupBRiOK -eiTT  Court  : 

may  entertain  application  of  guardian,  etc,  to  agree  to  partition x690 

application  to^  for  leave  to  sue  sherifTs  official  bond 1880 

what  proof  required  before  granting  leave  . , 1880 

order  granting  leave ;  action. thereupon , 1881 

same  provisions  as  to  suits  on  other  official  bonds 1886-1889 

action  for  penalty  incarred  by  doing  act  adjudged  lawful  by  general  term  of,  can- 
not be  maintained  when 1961 

judge  of,  may  issue  habeas  corpus  to  testify,  when 2009, 2010,  2011 

ludge  of,  when  to  take  bail  on  certiorari    ...,,..,, , 2046 

id. ;  must  die  recognizance  with  derk 2047 

appeal  from  final  order  of  general  term  of,  in  habeas  corpus  or  certiorari ;  bail 

thereon ', 2062 

certiorari  to  review^  etc.,  can  issue  out  of 2123 

may  appoint  trustee  for  property  of  criminal  during  imprisonment 2219 

Jurisdiction  of,  over  person  and  property  of  lunatic,  etc 2320 

duty  of  such  court  exercising  such  Jurisdiction 2321 

Judge  of.  may  act  in  surrogate's  absence,  on  petition  for  discovery  of  property 

withheld 2709 

what  courts  are  so  designated 8843 

for  provisions  specially  applicable  to  local  courtB.  (See  titles  of  those  courts.) 
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board  oi,  maj  appoint  tompoxarj  vorrogate,  la  caie  of  ^iBabilit/ , 2492 

surrogate  to  report  fees  annoallj  to  board  of 2501 

ma/  aathoriie  appointment,  and  fix  oompensation  of  clerks  in  surrogate's  office..  2508 
when  costs  cannot  be  awarded  againatf  In  action  on  account  of  act  done  colore 
officii,  etc ,  8244 

SUPFLEMENTABY  PbOCEEDINQS  : 

when  court  may  discharge  offender  for  contempt  in 2286 

the  different  remedies  under  this  title 2482 

nature  of  the  remedies ;  re^ew  of  orders • .  • 2488 

what  judge  may  entertain  the  proceedings , . . . .  2434 

order  to  examine  judgment  debtor  after  return  of  execution 2485 

id,;  before  return  of  execution 2486 

warrant  of  arrest  instead  of  order 2487 

id.;  after  the  order  has  been  made 2488 

warrant ;  how  vacated^ eto • .•.•«.•..•....., 2489 

undertalLing  may  be  required,  eto. 2440 

order  to  examine  person  havinf  property,  etc,  of  judgment  debtor 2441 

either  order  may  require  attendance  before  a  referee 2442 

reference  may  be  ordered  at  any  time : 2448 

proceedings  upon  examination 2444 

referee  to  be  sworn 2445 

order  permitting  person  indebted  to  pay  debt  to  sheriff 2446 

order  requiring  delivery  of  money  or  property  to  sheriff  or  reoelTor  • 2447 

duty  of  the  sheriff 2448 

how  money  or  property  applied  to  pay  tiie  judgment 2449 

balance  to  be  paid  or  delivered  to  Judgment  debtor,  eta 2450 

judffe  may  enloin  transfer,  etc.,  ox  property. 2461 

mode  of  service  of  certain  orders • 2452 

service  of  a  warrant 2458 

how  proceedings  discontinued  or  dismissed • 2454 

costs  to  judgment  creditor 2455 

id.;  to  judgment  debtor,  etc 2456 

disobedience  to  order ;  how  punished 2457 

upon  what  judgment,  and  to  what  ooun^,  the  execution  must  have  issued 2458 

in  what  county  judgment  debtor,  his  bailee,  etc,  must  attend 2459 

no  person  excused  Srom  answering  on  the  ground  that  answer  tends  to  conviction 

for  fraud 2460 

proceedings  when  judgment  is  against  joint  debtors 2461 

proceedings  commenced  before  one  judere  may  be  continued  before  another 2462 

cases  where  this  chapter  is  not  applicable ;  what  property  cannot  be  reached  ....  2468 

when  and  how  receiver  may  be  appointed ; 2464 

notice  to  otiier  creditors  of  application  for  receiver : 2465 

only  one  receiver  to  be  appointed ;  former  receivership  may  be  extended  .......  2466 

order  to  be  filed  and  recorded 2467 

when  property  is  vested  in  reoeiver 2468 

how  receiver's  title  to  personal  property  extended  by  relation «  2469 

county  clerk  to  record  order  for  receiver,  etc. ;  penalty  for  neglect. 2470 

receiver  to  be  subject  to  control  of  court « • 2471 

on  decree  of  surrogate's  court,  docketed,  etc • 2554 

BuPRSMB  Court: 

may  entertain  application  of  guardian  of  infant,  etc.,  to  agree  to  partition 1590 

application  to,  for  leave  to  sue  sheriff's  official  bond 1880 

same  provisions  as  to  suits  on  other  official  bonds 1880-1889 

action  for  penalty  for  doing  act  adjudged  lawful  by  general  term  of,  cannot  be 

maintained  pending  appeal 1961 

justice  of,  may  issue  habeas  corpus  to  testify  when •  2009-2011 

application  for  habeas  corpus  or  certiorari  to  inquire,  etc.,  may  be  made  to ;  or  to 

justice  of ;.; 2017 

when  such  writ  may  be  made  returnable  before  another  judge 2028 

penalty  on  court  or  justice  for  refusing,  etc.,  habeas  corpus  or  certiorari 2020 

proceedings  on  return  of  writ.- 2081 

justice  of,  when  to  take  bail  on  certiorari 2046 

when  justice  of,  may  issue  certiorari  or  habeas  corpus  to  inquire,  etc.,  without 

application  .•.•..••..•...•..•...•...••.•     •     • .*■..•.......«..  203c 
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BuFBiDiB  Ck)UBT  —  GonHnued,  Bnrum. 
juBtice,  or  ooart,  may  iflsae  warrant  to  bring  up  priBoner  about  to  be  removed ;  pro- 
ceedings thereon 8054-8057 

id. ;  may  take  bail  pending  appeal  in  habeas  oorpas  or  eertionuri 2060-3063 

at  what  special  term  of,  mandamaB  may  be  granted 2068 

general  term  of,  may  nant  mandamaa  when 2069 

application  for  writ  of  asseBsment  of  damages  mast  be  made  to 2104 

certiorari  to  review,  etc.,  can  only  iBsue  out  of,  except,  etc 2123 

Eetition  for  discovery  of  death  ox  life-tenant  may  be  preaented  to  special  term  .  •  2S03 
as  jurisdiction  of  person  and  property  of  lunatic,  idiot,  and  habitual  drunkard. .  2820 

duty  of  such  court,  exercising  bucu  jurifldietion 2821* 

application  for  appointment  of  such  committee  must  be  at  special  term 2828 

supplementary  proceedings  may  be  instituted  before  Justice  of,  when 2484 

authority  of  officer  or  court  to  act  a«  surrogate,  in  case  of  disability,  is  established 

by  order  of  general  term 2486-2^1 

justice  of,  may  act  in  surrogate's  absence,  on  petition  for  dlBOovery  of  property 

withheld 2709 

new  action  may  be  brought  in,  after  answer  of  title  in  justice's  eourft 2958 

actions  and  special  prooeedings  pending  in  mayor's  oourt  of  Hudaon,  and  recorders' 

courts  of  Utica  and  Oswego,  transferred  to 8197 

SUBETT : 

may  recover  his  costs  of  suit,  incurred  for  benefit  of  principal 1916 

(See  Unbsrtaeiicg  ;  Bond.) 
action  against,  on  offidal  bond.    (See  Official  Bond.) 

Surplus  Monet: 

arising  on  foreclosure  sale,  disposition  of 1688 

on  foreclosure  of  mortgage  by  advertisement,  to  be  paid  into  court ;  disposition 

thereof 2404-2408 

arising  on  sale  of  real  property  of  decedent  for  payment  of  debts,  may  be  paid 

into  court,  pending  appeal 2769 

on  foreclosure  and  other  sales;  when  paid  to  surrogate 2798 

distribution  of  the  last-named  proceeds 2799 

disposition  of,  arising  on  sale  of  animals  straying,  etc 8092-8094 

distribution  of,  when  there  are  separate  owners • 3111 

(See,  also,  Salb.) 

SURROOATB : 

consent  of,  required  before  infant  can  bring  action  for  partition 1584 

may  grant  leave  to  issue  execution  in  action  against  executor 1825-1827 

may  be  directed  to  issue  letters  testamentaiy,  by  judgment  in  action  to  establish 

will 1868 

action  upon  official  bond  of • 1886 

habeas  corpus  to  testify,  in  proceeding  before,  by  whom  issued 2009-2011 

Incidental  powers  of 2481 

surrogate  and  acting  surrogate ;  their  official  designations 2483 

special  surrogate ;  his  official  designation 2488 

vacancy  or  disability ;  who  to  aAt  as 2484 

disqualification  of,  except  in  New  York  and  Kings  counties 2485 

id.;  in  New- fork  and  Kings  counties 2486 

proof  of  authority 2487 

id.;  when  and  how  made • 2488 

how  authority  superseded • • 2489 

proceedings  in  New-Tork  and  Kings  counties  regulated 2490 

id.;  transfer  of  proceedings  to  surrogate's  court 2491 

temporary  surrogate ;  when  board  of  supervisors  may  appoint 2492 

id. ;  compensation • 2498 

id. ;  acts,  etc. ;  when  and  how  recorded 2494 

when  not  to  be  counsel,  etc 2495 

when  disqualified. , • 2496 

disqualification  ;  when  objection  must  be  uken 2497 

books  to  be  kept  by 2498.2499 

papers  and  books  to  be  preserved 2500 

to  report  fees 2501 

id.;  in  New- York  county 25w 

what  papers  to  be  transmitted  to  secretary  of  State ;  expenses  thereof 2508 

^erks  in  surrogate's  office 2606 

778 


INDEX. 

SoxBOOATB — QmHnued,  Bmcfnofs. 

id. ;  snnogate  liable  for  acts  of  clerk  of  oonrt 2510 

definition  of,  as  used  in  chapter  on  surrogate's  eonrts • . . .  8514 

son  of,  not  to  practice  before  him 2529 

must  famish  transcript  of  decree  for  money,  etc •  2558 

must  issue  execution  to  enforce  decree 2554 

when  to  fix  amount  of  costs 2650,  2561 

additional  allowance  to  executor,  etc.,  may  be  granted  by 2562--2565 

fees  of 2567 

to  settle  case,  on  appeal  from  surrogate's  court 2576 

letters  must  be  signed  by,  or  by  clerk,  etc 2590 

to  fix  amount  of  ^nd  of  executor,  etc. 2595 

must  be  satisfied  of  genuineness,  etc.,  of  will  before  admitting  It  to  probate 2623 

may  require  certain  circumstances  to  be  proved  before  admitting  to  probate 2622 

when  sufficiently  proved,  must  admit  will  to  probate. 2623 

must  determine  validity,  etc.,  of  testamentary  provisions,  when,  etc 2624 

decision  of,  on  probate  of  will 2625 

must  endorse  certificate  of  probate  on  will,  etc 2629 

must  retain  will  after  probate,  etc. ;  return  of  same 2685 

who  may  issue  citation  for  discovery  of  proper^  withheld,  etc.,  in  case  of 

absence  of 2709 

is  included  in  the  word  ''Judge,"  as  used  in  this  act 8848 

BUBBOGATK'S  COUBT  i 

general  ] urisdiction  of 2472 

Jurisdiction  of,  to  be  presumed 2478 

id. ;  not  lost  by  defect  In  record 2474 

effect  of  exercise  of  Jurisdiction 2475 

'  exclusive  j  urisdiction  of 2476 

concurrent  jurisdiction  of  two  or  more  surrogates 2477 

jurisdiction  how  affected  by  locality  of  debts 2478 

id.;  in  new  or  altered  county 2479 

id. ;  transfer  of  proceedings  to  proper  county 2480 

provisions  are  applicable  to  previous  wills 2482 

clerk  of;  how  appointed ;  his  powers 2509 

id.;  surrogate  liable  for  his  acts 2510 

clerk,  etc..  not  to  be  appraiser 2511 

stenographer  for,  in  Kew-York  and  Kings 2512 

id. ;  Si  other  counties 2518 

definition  of  expressions  used  in  this  chapter ••  2514 

process;  how  executed  and  returnable  in 2515 

proceedings  to  be  commenced  by  citation 2516 

id. ;  within  the  statute  of  limitations 2517 

persons  constituting  a  class ;  when  to  be  cited ;  citation  when  some  are  unknown.  2518 

contents  of  citation 2519 

citation:  how  served 2520-2527 

appearance ;  how  made,  and  efiect  thereof , 2528 

special  guanlian;  when  to  be  appointed 2580 

proof  of  service  of  citation,  subpoena,  etc 2582 

written  pleadings  may  be  required 2588 

Terification  thereof 2534 

publication  of  citation,  etc 2585,  2586 

money  paid  into  court  and  securities  taken  ;  how  disposed  of 2537 

certain  provisions  made  applicable  to  proceedings  in  surrogates'  courts 2588 

testimony  of  aged,  sick,  or  infirm  witness 2589 

id.;  in  another  county 2540 

stenographic  minutes  of  testimony  in,  to  be  bound 2548 

exceptions  upon  a  trial 2545 

surrogate  may  refer  question  of  fact,  or  account 2546 

trial  by  j  ury  ;  when  ordered 2547 

id.  ;  how  reviewed 2548 

appeal  from  order  thereupon 2549 

definition  of  "  final  order  "  and  "  decree  " 2550 

decree  settling  an  account,  to  contain  summary  thereof 2551 

decree  or  order ;  when  evidence  of  assets 2552 

decree  for  money ;  how  docketed 2558 

enforcement  of  decree  by  execution 2554 

id. ;  by  punishment  for  contempt 2555 

definition  of  "  order  ";  how  enforced 255^ 
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0O8t8 ;  how  made  p«^al)le ;  when  and  how  payable ;  amount 2557-2G61 

additional  allowance  in  Qettling  acooonU. 2563-2565 

allowance  upon  Bale  of  real  property 2565 

fe^s  of  appraiser  and  other  officers,  and  of  witnesaes 2566 

appllcatlQU  to,  for  new  bond  or  sureties  of  executor,  etc 2597 

iurisdiction  to  grant  ancillary  letters  testamentary  or  of  administration. . . .  2695,  2696 
proceedings  by  executor  pr  administrator  to  discover  property  withheld. .  • .  2704^-2714 
appeal  from.    (See  Appbal.) 
as  to  letters.    (Bee  Lbttbbs  Tbbtambntabt ;  id.;  of  Admikistbatiok;  id.;  of 

QUABDIANBHIP ;  TbUBTBB,  TbBTAHBNTABY.) 

disposition  of  decedent's  real  property  for  payment  of  his  debts.    (See  Real 

Pbopbbtt,  DiapoBinoN  of,  etc) 
provisions  relating  to  a  testamentary  trustee.    (See  Tbustbb,  Tbstaicbntabt.) 
provisipns  relating  to  a  guardian.    (See  Quabdian.) 
proceedings  for  accounting  by  executor  or  administrator,  guardian,  or  trustee, 

(See  AccoxjNT,) 
proceedings  by  and  against  executor  and  administrator.    (See  Kxboutob  akd  Ad-  - 

MINIBTBATOB.) 

as  to  revocation  of  probate  and  of  letters.    (See  Bbyooation.) 

Survey : 

order  for,  when  may  be  made 1682 

contents  and  service  of  order  for 1683 

authority  of  party  under  order  for 1684 

fees  for 5299 

T. 

Taverh 

keeper  ol    (See  Ihvkexpxb.) 

Tax: 

payment  of,  to  be  directed  by  judgment  for  sale  of  real  property 1676 

action  cannot  be  muntained  for  chattel  taken  for  collection  of,  except,  etc..  1690,  2919 

Taxation: 

of  costs  on  foreclosure  of  mortgage,  by  advertisement .  2403 

of-  costs  before  justice  of  the  peace 3078 

of  fees  of  certain  offioers,  on  demand 3287 

certificate  of  judge  or  referee  is  tlie  only  competent  evidence  on  taxation  of 

certain  costs 3248 

of  costs ;  how  made  ;  allowance,  etc 3262 

id. ;  notice  of • 3263 

id. ;  retaxation  of 3264 

id. ;  review  of • 3265 

id. ;  duty  of  taxing  officer 3266 

id. ;  afi^davit  as  to  disbursements 3267 

Tax  Patxr: 

may  bring  action  to  prevent  waste,  etc.,  against  public  officer 1925 

Tenant : 

or  occupant,  must  be  made  defendant  in  action  of  ejectment 1502 

provisions  in  action  of  ejectment  against 1504-1509 

at  will,  for  years,  etc.,  may  be  removed  by  summary  proceedings 2231 

for  proceedingiB  in  such  case.     (See  Summary  PROOEEDiNGSf  etc.) 

discovery  of  death  of  tenant  for  life.     (See  Discovery  of  Death  or  Life-tehaxt.) 

of  particular  estate.    (See  Estate.) 

Tenants  in  Common  : 

separate  action  of  ejectment  maintainable  by •••  1500 

ouster  to  be  proved  in  action  of  ejectment  between •••.•••....  1515 

when  action  of  ejectment  against,  may  be  severed 1516,  1517 

of  estate  of  inheritance,  etc.,  may  bring  action  for  partition 1532-1537 
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court  msj,  on  request,  direot  shares  in  pftrdtioii  to  be  Mt  oi^  to  be  held  ». . . .  1548 
gaardian  of  infant  who  is,  maj  apply  for  leare  to  agree  to  partitton*  • . . . .  1690*  1693 

action  for  waste  may  be  maiDtained  bj ;  judgment  therein 165^1658 

may  maintain  action  to  recover  jast  proportion,  against  a  co-tenant 1666 

Tkrx: 

amount  of  costs,  as  term  fee^  in  action 3261 

this  act  does  not  affect  appointment  of  tenns  under  existing  laws 3353 

Tsrritobt: 

what  is  included  in  the  term,  as  used  in  this  act ••••••.•••  3343 

Testambntaht  Tbubtbi.    (See  Trusth,  Tebtammstast,) 

Tbstikony  : 

de  bene  esse,  of  aged,  etc.,  witaess,  how  taken  in  surrogate's  court 2^89 

id. ;  in  another  county 2540 

of  witness  in  surrogate's  court,  how  authenticated 2542 

id.  ;  stenographic  minutes  to  be  bound 2543 

of  witness  for  plaintiff  may  be  taken  on  application  of  defendant  for  adjourn- 
ment of  trial  before  justice 2966 

may  be  taken  by  commission  issued  out  of  N.  Y,  marine  court •••  3171 

taking  of,  by  commission,  in  justice's  court.     (See  CoioassiON.) 

Tdob: 

enlargement  of,  in  mandamus  proceedings 2089 

enlargement  of,  in  proceedings  for  writ  of  prohibition 2102 

within  which  notice  must  be  published  of  application  to  court,  on  inquisition,  eta  2112 

of  service  of  notice  of  application  for  writ  of  certiorari 2128 

for  return  to  certiorari  to  review  may  be  enlarged,  etc 2133 

for  appeal  from  order  or  decree  in  surrogate's  court ; 2672 

how  reckoned  upon  successive  letters  testamentary,  etc 2693 

provision  of  section  2693  not  applicable  when  temporary  administrator  appointed ; 

except,  etc 2682 

justice  of  the  peace  must  wait  one  hour  after  return  of  summons 2893 

within  which  justice  of  the  peace  may  issue  execution 3024 

for  appeal  from  justice's  judgment 3046 

for  service  of  notices  in  N.  Y.  marine  court 3161 

for  answering  summons  in  that  court '  3166 

for  service  of  copy  pleadings  in  that  court 8166 

for  non-acceptance  and  justification  of  bail  in  that  court 8168 

for  filing  decision  upon  trial  in  that  court,  etc 8173 

for  appeal  to  general  term  from  order  of  that  court # 8190 

for  appeal  to  court  of  common  pleas,  from  general  term  of  that  court 8193 

words  "now,"  "  hereafter  "  and  •'heretofore,"  apply  to  the  time  when  provision 

containing  them  takes  effect 8343 

when  this  act  takes  effect ;  when  deemed  passed. . .  • 3355,  3350 

expiration,  before  trial  in  ejectment,  of  pluntiff's 1620 

is  oonolusiyely  established  by  judgment  after  trial,  in  efeotment^  of  issue  of  fact  1624 

judgment  by  default,  etc. ,  when  conclusive  of  plainUn's 1526 

what  is  necessary  to  maintain  action  for  partition 1532,  163^  1537 

of  parties  may  be  controverted  and  tried  in  partition 1543 

claimants  of,  in  real  property  may  be  made  defendants  in  action  for  dower.  1596^  1699 

barred  after  confirmation  of  sale,  in  dower 1619 

what  is  barred  by  judgment  in  action  to  deternune  clidm  to  reiJ  property.  1646,  1646 

on  sale  under  mortgage  foreclosure  by  advertisement 2396,  2400 

to  real  and  personal  property  when  vested  in  receiver  in  supplementary  pro- 

ceedings • 2468 

when  such  reoeiver's  titie  to  personal  property  extended  by  relation 2469 

of  purchaser,  etc.,  in  good  faith  from  heir,  eta,  when  not  affeoted  by  sale  for 

payment  of  decedent's  debts .* 2777 

general  effect  of  conveyance  on  such  sales • 2778 
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of  purehaMT  at  moh  tale  not  to  be  aflfeetedby  eertaia  irregularitiM,  etc. .  2784,  2785 
jastiee  of  the  peaoe  has  no  jurisdiotion  when  title  to  real  property  comes  in 

question 2863 

an&wer  of^  in  jostice's  court 2951-2958 

of  bona  fide  purchaser  at  sale  on  execution  in  justice's  court,  not  affected  by 

constable's  default 303O 

of  bona  fide  purchasers  before  levy  on  such  execution,  not  affected,  etc 303O 

of  purchaser  at  sale  under  attachment  not  affected  by  restitution  ordered  on 

reversal  of  justice's  judgment 3058 

answer  of,  in  district  court  of  New-York,  or  justices'  court  of  Albany  or  of 

Troy 32 12 

action  cannot  be  maintained  in  district  court  of  New-Tork  when  title  to  real 

property  in  question 3215 

id. ;  as  to  justices'  courts  of  Albany  and  Troy 3223 

certificate  as  to  costs  in  action  involying  title  to  real  property 3248 

of  this  act  stated 3344 

Town: 

action  for  cutting,  etc.,  trees,  when  maintainable  by ;  damages  therein  . .  1667,  1668 

actions  against  officers  of 1925-1931 

venire  for  trial  before  justice  in  action  between  two  towns,  etc 2992 

Town  Clerk: 

books  and  papers  to  be  deposited  with,  on  removal  of  justice  of  the  peaoe.  3144-3148 

(See,  also,  Clbbk.) 
Transcript: 

of  record  may  be  certified  by  surrogate 2481 

of  decree  of  surrogate's  court|  may  be  filed  and  decree  docketed 2553 

of  judgment  rendered  before  justice  of  the  peace ;  docketing  the  same 8017 

id. ;  when  execution  may  issue  against  person 3018 

id. ;  in  action  for  a  chattel 3019 

id. ;  in  action  against  joint  debtors 3020 

id. ;  docketing  of  sucn  judgments 3021,  3022 

id. ;  justice  may  give,  after  expiration  of  term 3023 

id. ;  may  be  given  by  justice  who  is  an  innkeeper 2866 

of  judgment,  etc.,  to  be  furnished  by  justice  of  the  peace 3149 

of  judgment  of  district  court  of  New-York;  docketing;  execution  thereon  . . .  3220 
id. ;  of  justice's  courts  of  Albany  and  Troy ;  docketing,  etc 3225 

Trakbfsb: 

of  causes  of  action 1909*1912 

of  action  before  justice  of  the  peace,  when  term  of  office  about  to  expire, 
eta 3150-3162 

Treason: 

action  of  ejectment,  by  people,  when  real  property  forfeited  for 1977 

notice  of  object  of  such  action  to  be  published 1978 

when  unknown  claimants  may  be  made  defendants  in  such  action 1979 

effect  of  judgment  against  such  unknown  claimants 1980 

attorney-general  must  report  recoveries  of  such  property 1981 

action  to  recover  personal  property  forfeited  for 1982 

action  to  recover  property  forfeited  for,  must  be  in  name  of  the  people 1984 

Trkes: 

action  for  cutting,  injuring,  etc 1667 

when  treble  damages  recoverable  in  such  action • .  1668 

Trespass: 

trustee,  etc.,  holding  over,  etc.,  is  guilty  of 1664 

holder  of  estate  in  remainder,  etc.,  may  maintain  action  for 1665 

action  for,  in  cutting  or  injuring  trees,  etc 1667 

summary  proceedings  to  recover  land  against  person  trespassing. •...  2232 

such  person  entitied  to  notice  to  quit,  before  such  proceedings  are  instituted, 

t^hen 2236 
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Tbial  :  Section 

hj  jury,  of  iiuiues  of  fact  in  action  for  partition 1544 

proviaions  as  to,  in  ejectment,  are  applicable  to  action  to  determine  claim  to  real 

prope  rty 1 642 

view  of  property  not  necessary  on,  in  action  for  waate ;  when  may  be  made, 

etc 1659 

copy  of  notice,  pleadings,  etc.,  to  be  furnished  court  on,  of  action  for  a  chattel.  1725 

in  action  to  annul  marriage 1753 

mode  of,  in  action  for  divorce 1757 

of  action  to  annul  corporation,  must  be  br  jury 1800 

of  certain  actions  by  the  people,  must  be  by  jury 1950 

of  action  to  vacate,  etc.,  letters-patent,  by  juiy 1958 

notice  must  be  published  before  trial  of  action  by  people  to  reopver  property 

escheated  or  forfeited 1978 

of  issue  of  fact^  upon  alternative  mandamus 2083 

of  issue  of  law  upon  general  term  mandamus 2085 

of  Issues  how  raised  in  opposition  to  insolvent's  application  for  discharge  from 

his  debts 2167 

of  opposition  to  insolvents  applicaU^on  for  discharge  from  his  debts  . .  •  • 2168 

proceedings  in  sach,  when  jury  cannot  agree 2170 

production  on  such,  of  insolvent's  wife 2171 

of  opposition  to  insolvent's  petition  for  exemption  or  discharge  from  imprison- 

menu 2193 

of  issues*  joined  In  summary  proceedings  to  reoover  possession  of  real  prop* 

erty ' 2247-2250 

bv  jury,  at  a  term  of  oourt^  on  application  for  committee  of  lunatic,  etc 2327 

id. ;  before  commission  in  such  proceedings 2328 

proceedings  upon,  before  such  commission 2331 

id.;  by  jury  before  the  court 2334 

subject  of  inquiry  on  trial  in  such  proceedings 2335 

on  submission  of  controversy  to  arbitration,  time  and  place  to  be  fixed ;  notice 

of,  etc 2368 

before  couirt  or  referee  in  prooeadings  for  voluntary  dissolution  of  corporation,  2426 

Tbiaii  in  Surrogate's  Cottbt  : 

by  jury ;  when  ordered • 2547 

by  jury ;  how  reviewed 2548 

by  jury  may  be  awarded  on  reversal  of  decree  in  probate  cases 2588 

of  contest  on  accounting  of  executor,  etc 2739 

on  contest  of  account  of  testamentary  trustee 2811 

controversy  arising  on  hearing  in  proceedings  for  settlement  of  sndi  account, 

bow  determined 2812 

(See,  also,  Hjbarikg.) 

TstAZ*  nr  osbtaih  Coubts  or  Cmn: 

by  jnry,  how  demanded  in  justice's  oourt  in  Brooklyn •  3127 

in  17.  ¥•  marine  court,  after  arrest  in  oertain  marine  oausee 3185,  3186 

Tbial  BiroRK  JuBTioi  OF  TBI  Pbaoi: 

when  defendant  fails  to  appear • 2988 

when  justice  to  try  issue  or  fact 2989 

when  jury  may  be  demanded 2990 

venire 2991 

id. :  in  action  between  two  towns,  etc 2992 

delivery,  execution  and  return  of  venire.  •  • • 2993 

ballots ;  how  prepared 2994 

drawing  jury 2995 

talesmen 2996 

new  venire • 2997 

juror's  oath 2998 

jury  to  hear  proofs 2999 

constable  to  Keep  jury ;  his  oath.  .^ • 3006 

rendition  of  verdict;  plaintiff  not  to  be  called 3007 
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jury  when  to  be  discharged ;  new  Tenu*e .  9008 

judgment  npon  euch 301^  8015 

before  justice,  when  new  trinl  ordered  on  appeal 3065 

of  special  proceeding  relative  to  animals  straying  in  highway,  eto 3090,  3091 

adjournment  of.     (See  Adjoitbnment.) 

new  trial,  on  appeal  from  justice's  judgment    (See  Afpsal  rsoM  Jusnoi  of 
THx  Pkaok.) 

(See,  also,  Niw  Tbial.) 
Tbial  Juror: 

collection  of  fine  imposed  upon 2293-2301 

in  justice's  court,  who  may  be 2991,  2992 

id. ;  venire ;  summoning ;  drawing,  eto 2993-2997 

id ;  oath  of:  mode  of  hearing  cause 2998^  2999 

id. ;  fine  to  be  imposed  on  defaulting • 3009 

fees  of,  in  courts  of  record  generally 8813,  8316 

definition  of,  as  used  in  new  revision 8843 

certain  provisions  concerning,  apply  to  trial  in  criminal  cause 3347 

application  of  certain  provisions ;  drawing  of,  after  May  21, 1877 8860 

Troy,  Justice's  Court  of  : 

application  in  summary  proceedings  to  recover  land  may  be  made  to  justice  of. . .  2234 

service  of  copy  of  complaint  with  summons  ;  proceedings  thereupon 3207 

id. ;  and  proof  of  service. ....  8206 

action  how  oommenoed ;  arrest ;  attachment;  replevin 3211 

proceedings  when  title  to  real  property  is  in  question ••••• 8212 

appeals ....•  3213 

effect  of  this  act  upon  jurisdiction  and  proceedings • •  3214 

Trust  : 

what  property  held  in,  cannot  be  taken  in  creditor's  action  for  diaooYeryy  eto. .  1879 
property  held  in,  when  exempt  firom  supplementary  proceedings  ••i 2463 

Trust  Gompant: 

excepted  from  prorision  as  to  voluntary  dissolution  of  corporadon .•••••••••••  2420 

Trusteb: 

holding  over,  etc.,  to  be  deemed  trespasser ;  action  against,  eto ••••••  1664 

action  does  not  abate  on  death  or  removal  of • 1828 

of  insolvent,  petitioning  for  discharge  from  debt  may  recover  penalty  from 

creditor  swearing  falsely , • 2159 

such  trustees ;  how  nominated^  and  by  whom 2175 

what  estate  is  vested  in  such 2175 

proceedings  when  such,  refhses  to  give  certificate 2179,  2180 

under  assignment  of  insolvent,  on  petition  for  exemption  or  discharge  from  im- 
prisonment  • ••• 2194 

assignment  to  be  ordered  to,  on  application  of  judgment  debtor  for  discharge 

from  imprisonment  on  execution ;  effect  thereof,  eto 2208,  2211 

powers  and  duties  of  such ^ 2215 

of  property  of  criminal  during  imprisonment ;  how  may  be  appointed 2219 

who  may  apply  for  such  appointment 2220 

petition  and  proceedings  for  that  purpose 2221-2230 

proceedings  against,  to  compel  production  of  life-tenant 2302 

when  may  petition  for  dissolution  of  corporation.  (See  Dissolutioit  or  Oobpora- 

TIOW. ) 

deposit  of  securities  to  reduce  penalty  of  bond  of 2595 

liability  on  bond  for  money  received  in  other  capacity •  • .  2596 

security  for  costs ;  when  required  in  action  by • • 8271 

of  corporation.     (See  Director.) 
bond  of.     (See  Official  Bond.) 
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TiUBmB,  Testamxktart:  fiMmON 

gAneral  juriaiUction  of  suirog^t^'s  oourtM  to  . ..« .» 2472 

proyiffloju  concerning,  jurisdiction  of  tueh.couct > . .  ^473-2482 

definition  of,  as  used  in  chapter  on  surrogates*,  courts •  • .  •  • 2514 

additional  allowance  .maj.  be  made  to^  by  sonogate •  .  2562-2565 

surrogate  may  direct  aa  to  custody  of  property,  when  oo-ezeoutora  disagree. . .  2602 

id.;,  application  of  article  relative  to  kttera  to  such 2610 

reyocation  of  letters  testamentary,  when  not  to  affect. 2688 

petition  to  compel  payment  of  debt,  legacy,  eto^,  by - 2804-2806 

surrogate  to  determine  controversies;  proportion  may  be  |«tain^ 2812 

effect  of  decree. 2813 

resignation  of  trust 2814 

petition  for  security  from  testamentary  trustee ; 2815 

security,;  how  given . . .    ................  ^ ... , ,......., 2816 

removal  pif  testamentary  trustee • ..^ 2817 

appointment  of  successor. .............•••••». 2818 

proceedings  where  testamentary  trustee  is  also  executor  or  administrator 2819 

application  of  this  title • •.••..•;•••  2820 

as  to  bond  oC    (See  OmoiAZi  Bond.) 
as  to  accounting  by.    (See  Aooouht.) 


TT. 

Undbbtaxikg: 

•  4 

to.  obtain  stay  of  execution  of  judp^ent,  on  apneal  in  action  fbr  dower 1616 

to  require  sheriff  to  replevy  in  action  for  chattel 1604,  1699 

in  action  for  chattel,  when  defendant  reclaims ; 1704 

in  action  for  chattel,  sureties^  how  find  when  to  justify 1705 

idi ;  to  whom  to  be  delivered 1708 

on  secottd  and  subsequent  replevin  of  chattel 1713 

may  be  required  of  legatee  before  execution  granted  against  executor 1827 

on  offer  of  secondary  evidence  in  action  upon  lost  negotiable  paper 1917 

security  not  required  in  action  by  people,  or  public  officer 1918,  1990 

must  be  tendered  on  service  of  habeas  corpus  for  prisoner  in  custody 2000 

last  provisions  not  applicable  where  writ  allowed  on  application  of  attorney- 
general  or  distnctp-attomey !. 2002 

may  be  required  on  stay  of  proceedings  upon  issue  of  certiorari  to  review ....  2131 
to  stay  warrant  and  execution  for  costs  in  summary  proceedings  to  recover  pos- 
session of  land 2254 

to  stay  watmnt  on  appeal  in  summary  proceedings  to  recover  possession  of 

lands 2261,  2262 

on  warrant  of  attachment  for  contempt ;  amount  of,  to  be  indorsed  on  war- 
rant.. 2275 

to  procure  discharge  from  such  warrant , 2277,  2279 

may  be  required  of  judgment  debtor  after  arrest  in  supplementary  proceeding,  2440 

to  perfect  appeal  from  surrogate's  court 2577,  2578-2580 

on  appeal  in  case  of  death  oi  adverse  party,  in  surrogate's  court ;  waiver  of. . .  2575 

deposit  in  lieu  of;  tf ing  of ;  new  undertaking,  when  given  ;  action  upon 2575 

on  order  tliat  additional  security  for  costs  be  filed 3276 

to  be  filed  on  order  requiring  security  for  costs ', 3272,  3275 

(See,  also,  Bokd.) 

Undsrtaxivg-  in  Justioe's  Court  :  • 

to  procure  warrant  of  attachment *., . , . ., 2908 

by  defendant;  re-delivery  of  property  thereupon 2911 

by  third  person  on  claim  of  property  attached 2912 

to  procure  replevin  of  chattel 2920 

fbr*  defendant  to  reclaim  chattel 2925 

on  answer  of  title.'. . ... . .'.   2952 

given  in  action  for  chattel,  is  availalde  in  new  action  commenced  after  answer 

of  ^e... 2957 

to*  procure  adjournment,  by  defendant,  betbre  justice  of  the  peace 2961,  2902 
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to  procure  discharge  of  defendant  from  cnstodj,  after  arrest 2963 

of  defendant  to  procure  second  and  subsequent  a^ioaxnoient 2965 

to  procure  stay  of  proceedings,  on  appeal  from  justice's  court 3050 

how  filed,  eta,  in  case  of  xieath,  etc.,  of  justice 3052 

to  obtain  new  trial  in  appellate  courts  on  appeal  from  justice's  judgment 3069 

on  appeal  from  final  order,  in  proceedings  relative  to  animais  straying 3105 

Unosbtauno  m  osbtain  Coxtbts  or  Oitzis  : 

may  be  dispensed  with  by  N.  Y.  marine  court  on  granting  order  of  arrest 
in  certain  marine  causes 3177 

of  defendant  on  bail  after  such  arrest. 3180-3184 

liabiUtjr  of  surety  on,  when  answer  of  title  interposed  in  justices'  court  of  Albany 
or  Iroy  or  district  court  of  New- York • • 3212 

upon  granting  warrant  of  attachment^  or  order  of  arrest^  in  district  coori  of 
New-York 3219 

Uititxo.Statks: 

property  taken  pursuant  to  statute  of,  etc.,  cannot  be  replcTied,  except,  etc..  1690,  2919 
prisoner  detained  by  virtue  of  mandate  of  court  or  judge  o^  not  entitled  to 

habeas  corpus 2016 

prisoner  held  under  mandate  of  court  o^  must  be  remanded  on  habeas  corpus. .  2032 

legality,  etc.,  of  such  mandate  not  to  be  inquired  into 2034 

proceedings  on  taking  lands  by 2119 

debtor  to,  cannot  be  discharged  from  imprisonment  on  execution  upon  his  appli- 
cation  2218 

(Jkknown: 

defendant  in  partition  ]  notice  to  be  served  or  published 1541 

party  in  partition  must  be  mentioned  in  complaint 1542 

defendant,  costs  against,  in  partition ;  execution  therefor '• 1559 

defendants  in  petition,  court  must  provide  for  protection  of  rights  of 1572 

absent  owners,  shares  of,  after  sale  m  partition,  how  disposed  of 1582 

compensation  to  equalise  partition  cannot  be  awarded  against  unknown  parties.  1587 
claimants  mav  be  made  defendants  in  action  to  recover  real  property  esdieated 

or  forfeited 1979 

effect  of  judffment  In  such  action,  against  such  claimants 1969 

citation  to  unknown  parties,  in  surrogates'  courts 8518 

service  upon  unknown  party,  of  citation  in  surrogates'  courts 2588-8S85 

how  defendant,  whose  name  is  unknown,  is  desiffnated  in  justice's  summons. ....  2884 
legacy,  etc.,  to  imknown  person  to  be  i>aid  into  the  State  treasury ;  daima  thereto.  2747 

Usuftpn : 

of  ofiKce^  action  by  attorney-general  against ^ 1948 

proceedings  in  such  action ;  trial 1949^  1950 

person  declared  entitled  to  office  by  judgment  may  assume  same 1951 

proceedings  to  compel  delivery  of  books,  etc.,  after  refusal 19oS 

of  office,  aamages  may  be  recovered  in  action  against 1953 

one  such  action  may  be  brought  against  several  claimants  to  office 1954 

final  judgment  in  action  for  usurping  office 1956 

such  action  must  be  brought  in  the  name  of  the  people  of  the  State 1984 

judgment  for  costs  against^  in  favor  of  people,  may  be  collected  by  executiont 
etc.,  when 1987 

Qtioa,  Rsooroib's  Court  or: 

civil  jurisdiction  prescribed • .  • .  • •  •  •  3196 

pending  actions  to  be  transferred  to  supreme  court 3197 

id. ;  papers  to  be  transmitted  to  county  clerk • • 3198 

power  of  supreme  court  in  actions  so  transferred 3199 

proceedings  in  case  of  judge's  disability ••••••• 3200 

service  of  subpoena • 3201 

jurisdiction,  etc.,  of  judges  in  certain  actions  not  affected * 3202 
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V. 

Vabiasoi:                                                                                                    Sbctiov 
immaterial,  to  be  disregarded,  ia  joatioe's  ooort  ••.••••• • 2943 

VmiBK: 

on  trial  before  justice  of  the  peace 2901-2993 

id. ;  new  venire  in  case  of  disagreement  of  jury 3008 

ynmar: 

in  ejectment  must  state  amount  of  rent  in  arrear,  when,  etc 1607 

id. ;  must  describe  distinct  property  recovered 1518 

id. ;  must  specify  plaintiff's  estate,  when,  etc 1619 

id. ;  where  plaintiff's  title  expires  before  trial 1520 

report  or  decision  in  action  to  determine  claim  to  real  property,  when  defend- 
ant claims  in  remainder,  etc 1643 

report  or  decision  in  action  for  chattel,  what  to  state 1726,  1728 

etc.,  in  action  for  chattel  in  justice's  court ;  what  to  state ^ 2931 

when  part  of,  may  be  remitted  in  N.  Y.  marine  court 3176 

rendition  of,  in  justice's  court 3007 

party  may  remit  part  of  such  verdict 3016 

proceedings  on.  in  special  proceeding  in  justice's  court  relating  to  strays   3091 

m  such  proceedings,  in  favor  of  person  answering ;  proceedings  thereupon ....  3096 

VSBIFICATION : 

of  answer,  in  action  for  divorce,  not  required 1757 

of  complaint  required  in  action  to  charge  judgment  upon  property  of  defendants 

jointly  indebted,  but  not  served 1938 

not  required  to  mandamus,  or  return  thereto 2080 

of  petition  of  insolvent  for  dischar^  from  his  debts 2151 

of  petition  of  insolvent.for  exemption  or  discharge  from  imprisonment  .......  2189 

of  petition  in  summary  proceedings  to  recover  land 2235 

of  answer,  in  such  proceedings,  required • 2244 

of  pleadings,  in  surrogate's  court 2534 

Vnsw: 

of  premises,  in  action  for  waste,  when  and  how  made;  when  not  neoeesary. . .  1659 
writ  of,  abolished 1687 

TTxllaok: 

action  for  cutting,  eto.»  trees,  when  maintainable  by;  damages  therein. . .  1667,  1668 
actions  against  ofQoer  of  incorporated 1^5-1931 

TouoHXRS : 

to  be  produced  and  filed  on  accounting  by  executor,  etc. ;  lost  vouchers,  etc. . .  2734 
presented  in  support  of  debt  against  decedent,  when  must  be  filed  in  surrogate's 

office  .. i 2758 

to  be  produced,  etc.,  on  accounting  by  testamentary  trustee ;  lost  vouchers,  etc..  2811 
to  be  produced  and  filed  on  accounting  by  guardian,  etc. ;  loet  vouchers,  etc. .  •  2850 

w. 

Wagbb: 

costs  in  action  for,  by  working  woman,  in  ju8tice*s  court  in  Brooklyn 3131 

enforcement  of  judgment  of  certain  courts  in  favor  of  woman  for 8221 

costs  in  such  action  in  district  court  of  New-York 3222 

Wasd.    (See  Guabdiah.) 

Waxbaht: 

to  seize  chattel  in  action  to  foreclose  lien ;  proceedings  thereupon 1738,  1740 

on  habeas  corpus  for  prisoner  about  to  be  removed  from  State,  etc.;  proceed- 
ings thereon 2054-2057 

to  put  petitioner,  in  swnmary  proceedings,  in  full  possession  of  land 2260 

•xeontion  thereof 2261 
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Wasbjust-^  Continued,  Sflcnox 

when  and  how  such  warrant,  etc,  stayed 2254,  2261,  2262 

to  commit  for  contempt,  when  may  issue  without  aotioe 2268 

to  attach  offender  for  contempt,  when  to  issue 2269-2272 

effect  of  such  warrant ;  execution  thereof 2273-2279 

interrogatories  and  proofs  on  return  of 2280 

of  commitment  for  contempt  for  omission  of  duty,  what  must  specify 2285 

second,  for  contempt  may  issue  when  accused  does  not  appear 2288 

for  collection  of  fine;  to  whom  issued,  etc 2294,  2295 

execution  of,  to  collect  fine 2296,  2297 

proceedings  for  new,  when  fine  not  collected 2298 

for  arrest,  in  supplementary  proceedings 2437-2440 

service  of,  in  such  proceedings;  how  made 2453 

in  surrogate's  court ;  how  executed  and  returnable 2515 

requiring  delivery  of  money,  eta,  to  executor,  etc. ;  punishment  for  diso- 
bedience of 2714     I 

to  compel  executor,  etc.,  to  make  and  file  inventory 2715^  2716 

may  issue  for  punishment  of  executor,  etc.,  for  disobedience  of  order  to  aooount.  2727    J 
may  issue  for  punishment  of  testamentary  trustee  for  disobedience  of  order  to 

account 2809 

may  issue,  to  punish  guardian  for  disobedience  of  order  to  account 2850 

for  person  charged  with  criminal  contempt  before  jusdoe  of  the  peace 2872 

of  commitment  thereon ;  what  to  state 2874 

for  arrest  of  defaulting  witness  before  justice ;  fine,  how  imposed,  etc 2975 

of  commitment  of  recusant  witness  in  justice's  oourt 3001-3003 

to  sell  animal,  found  straying  in  highway,  etc 3091 

in  such  case,  on  decision  in  favor  oi  person  answering 3096 

service  of,  issued-out  of  certain  local  courts 3201 

of  attachment.     (See  Attaohiixnt  or  Fropestt  ;  id. ;  or  thx  PnsoK.) 
of  arrest     (See,  also,  Arrist.) 

(See,  also,  Goktexpt.) 
Wa8tx: 

who  is  liable  to  action  for,  in  general 1651 

action  for,  by  heir,  devisee  or  grantor  of  reversion 1652 

id. ;  by  ward  against  ffoardian 1653 

id. ;  by  grantee  of  red  property  sold  on  execution 1654     \ 

id. ;  judgment  a^inst  tenant  of  particular  estate 1655 

id. ;  may  be  maintained  between  joint  tenants,  etc • •  •  • .  1656 

id. ;  when  plaintiff  may  elect  to  have  partition • . .  1656 

interlocutory  judgment  in  such  case • 1657 

damages  may  be  deducted  from  defendant's  share,  when,  etc 1658 

view  of  premises  in  action  for,  when  not  necessary ;  when  and  how  made 165§     ' 

defendant  how  restrained  from  committing 1^1     i 

revocation  of  letters,  on  account  of.    (See  Rbvocatkon.) 

Win: 

*  may  release  to  husband,  inchoate  ri§^t  of  dower,  in  partition 1570 

maintenance  of,  in  action  for  divorce,  eto 1759 

id. ;  in  action  for  separation  1766 

not  included  in  term  **  next  of  kin  " 1870 

non-resident  wife  of  insolvent  applying  for  discharge  from  debts,  may  be  oom- 

.   polled  to  appear  on  trial,  when 2171 

x>{  criminal,  m&y  apply  for  appointment  of  trustee  of  property  during  impris- 
onment   , 2220 

criminal's  property  may  be  applied  to  support  of 2228 

of  mortgagor,  when  barred  by  sale  on  foreclosure  by  advertisement 2396 

temporary  administrator  of  absentee  may  provide  for  support  of 2677 

.may  proceed  against  executor,  etc.,  for  not  setting  apart  exempt  property 2726 

id.;  on  judicial  setdemiBnt  of  account 2721 

application  for  guardian  of  infant  married  woman 2824 

action  by  creditor  against  wife  of  deceased  debtor.    (See  Obbditor.) 
as  to  matrimonial  actions.    (See  Marriagk  ;  Drrosoi;  StFARATioir.) 

(See,  also.  Married  Womak.) 
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when  action  to  estftbKsh,  may  be  brought 1861 

judgment  in  each  an  action,  that  will  be  established,  etc 1802-1864 

proof  of  lost  or  destroyed,  in  certain  cases 1865,  1867 

action  to  establish  foreign,  relating  to  real  property  here 1866,  1867 

action  by  child  bom  after,  or  by  witness  to 1868 

receiver  may  be  appointed  to  succeed  deceased  executor  in  action  to  establish, 

etc 1869 

sale,  etc.,  of  real  property  of  infant,  etc.,  contrary  to  proTisions  of  a  will  are 

prohibited 2367 

jurisdiction  of  surrogate's  court 2472 

copy  of  will  of  non-resident  to  be  transmitted  to  secretary  of  State 2503 

definition  ot*  as  used  in  chapter  on  surrogates'  courts 2614 

witness  to,  not  disqualified  from  testify mg  as  to  execution  of  wiU,  by  interest 

therein 2544 

question  on  probate,  on  revocation  thereof,  cannot  be  referred 2546 

decree  for  probate  of ;  how  far  suspended  by  appeal 2682 

decree  revoking,  etc.,  not  stayed  by  appeal 2583 

award  of  jury  trial  upon  reversal,  on  appeal  in  probate  cases 2688 

what  wills  may  be  proved 12611 

change  of  residence  not  to  afiect  validity,  etc 2612 

application  of  last  two  sections 2613 

who  may  propound 2614 

who  to  be  cited  thereupon 2615 

contents  of  citation : 2616 

persons  not  cited  may  appear 2617 

witnesses  to  be  examined ;  proof  reauired 2618,  2619 

absent,  etc.,  witnesses  to  be  accounted  for 2619 

proof  of  handwriting , 2620 

proof  of  lostor  destroyed 8621 

probate  not  allowed  unless  surrogate  satisfied,  etc 2622 

possession  of  the  will  to  be  accounted  for 2622 

when  sufficiently  proved 2628 

validity  and  construction  of  testamentary  provisions 2624 

surrogate's  decision  on  probate 2625 

probate  ;  how  far  conclusive  as  to  personalty 2626 

id.;  as  to  realty 2627 

will  certified,  or  record  thereof,  ma^  be  read  in  evidence 2629 

recording  wills  proved  elsewhere  within  the  State 2630 

records  of  certain  wills  heretofore  proved ;  how  far  evidence 2631,  2632 

id. ;  as  to  wills  of  real  property 2633 

index  and  fees 2634 

wiUs  to  be  returned  after  probate 2635 

when  letters  mav  be  issued.    (See  Lbttebs  Txstahentart.) 

letters  of  administration  with  will  annexed ....  2643-2646 

persons  interested  may  apply  to  revoke  probate 2647 

when  application  must  be  made 2648 

citatioif  mereupon . .   2649 

executor,  eta,  to  suspend  proceedings 2650 

hearing 2651 

decree 2652 

notice  of  decree  of  revocation ....%•...•• •  •  •  •  •  2663 

revocation  of  letters.    (See  Rttooation.) 

testamentary  disposition ;  what  law  governs 2694 

foreign ;  letters  ancillary  upon  probate.    (See  Lnrna  TmuoKTART.) 

recording  wills  proved  m  other  States ;  effect  of  such  record 2703 

copy  of,  or  of  record,  how  authenticated 2704,  2705 

appointing  guardian  must  be  admitted  to  probate  before  guardian  acts 2851 

for  provisions  relating  to  such  guardian.     (See  GuARDiiK.)  , 

as  to  trusts  created  by  wiU,  and  testamentary  trustees.    (See  TausTXS,  Tuta- 

IfEMTABT.) 
WlTBSRlCAM  : 

writ  of,  abolished ^ 1688 
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WiTRBfls ;  SscnoiL 

more  thaa  one,  required  to  estabUsh  proyiBions  of  lost  or  destroyed  will  in 

certain  cases 1805 

to  will,  who  is  entitled  to  share,  may  bring  action 1868 

party  and  attorney  not  entitled  to  witness  fee,  when,  etc 8288 

attendance  of,  before  arbitrators,  how  procured «  2870 

either  party  may  produce  before  referee  in  supplementary  proceedings 2444 

fees  of,  generally 8318,  8319 

not  excused  from  answering,  in  supplementary  proceedings,  on  ground  that 

answer  tends  to  conviction  for  fraud  2460 

Witness,  in  Sttbrogatb's  Court  : 

surrogate  may  issue  subpoena  for,  in  or  out  of  court 2481 

testimony  of  aged,  sick,  etc.,  how  obtained  in  surrogate's  court 2589 

id. ;  in  another  county 2540 

how  testimony  of  witness  authenticated,  in  surrogate's  court 2542 

minutes  of  testimony  of,  to  be  bound 2548 

not  disq^ualified  from  testifying  as  to  execution  of  will  by  interest  therein .   . .  2544 

fees  of,  in, surrogate's  cour^  same  as  in  supreme  court 2566 

examination  of,  on  probate  of  will 2618 

proof  of  will  by  subscribing;  absence,  sickness,  disability  of,  to  be  accounted 

for 2618,  2619 

proof  of  handwritiog  of  testator  allowed  in  such  case 2620 

punishment  for  refusal  to  be  sworn  on  proceedings  for  discovery  of  property 

withheld  from  executor,  etc 2710 

witnesses  may  be  produced  and  sworn  on  such  examination 2711 

WtTNBss,  IN  Justice's  Ooubt  : 

may  be  examined  by  plaintiff,  on  adjournment,  at  defendant's  instance 2966 

adjournment  when  attachment  issued  for  absent  witness 2967,  2968 

when  subpcena  may  issue ;  how  served 2969,  2970 

attachment  against  defaulting  witness 2971-2978 

fine  for  refusing  to  appear  or  to  testify 2974-2978 

defaulting  witness  liable  for  damages 2979 

oath  of ,  in . .  8000 

refusing  to  be  sworn,  etc.,  ma^  be  committed 8001 

id. ;  contents  of  warrant  and  imprisonment  of  recusant  witness 8002 

id. ;  trial  to  be  adjourned  till  witness  testifies,  etc 3003 

id. ;  competency  of  witness,  how  determined 8005 

may  be  examined  on  appeal  from  justice's  judgment  when  justice  dies,  etc, 

before  return 8056,  8067 

transfer  of  action,  when  justice  of  the  peace  is 8151 

fees  of 8827 

WlTNBSSi    m  CERTAIN  CoURTS  OF  CiTIES : 

commission  to  take  testimony  of,  in  N.  Y.  marine  court 8171 

testimony  of.  by  commission.    (See  Coicbcission.) 

Workman: 

as  to  foreclosure  of  lien  of,  upon  chatteL    (See  Chattel.) 

WoiCAN : 

damages  in  action  for  slander  of,  by  imputing  unchastity 1906 

order  of  arrest  cannot  be  granted  in  civil  action  before  justice  of  the  peace, 

when  defendant  is  a « 2894 

costs  in  action  by  working  woman  in  justice's  court  in  Brooklyn,  for  wages. .  8131 

enforcement  of  judgment  of  certain  courts,  in  favor  of  woman 3167,  8221 

costs  in  such  action  in  district  court  of  New-Tork 8222 

Writ: 

of  inquiry,  in  action  for  waste;  view  of  property  not  necessary,  etc.   1659 

certain  writs  aboUshed 1687,  1688,  198S 

for  provisions  generallv  applicable  to  State  writs.     (See  State  Writs.) 
for  provisions  applicable  only  to  particular  writs.    (See  the  titles  of  those 
writs.) 
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Bbotion 
estate  tar.    (See  Eg? An.) 

Y'OKKERS: 

application  in  snmmary  proceedings  to  reooYer  land  may  be  made  to  city  jndge 
of 2234 

TOMKKBB,  OiTT  CoUBT  OF! 

jurifldiction  in  civil  action 3203,  3204 

summons,  where  may  be  seired • 3205 

jarisdiction  of  court  and  judge,  how  affected  by  this  aot : 3206 

when   non-resident   may  be  required    to  file  secarity  for   costs   in  action 
In  3268,  3269 
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